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SUMMARY

Openness is an important principle on which the European Union is founded.
Article 1 of the Treaty on European Union envisages a European Union in which
“decisions are taken as openly as possible...”. Regulation 1049/2001 regarding
public access to European Parliament, Council and Commission documents sets
out a code for access to documents held by these institutions. It is the EU
equivalent of the freedom of information regimes found in the UK and other
states. The European Commission has proposed a revision of this Regulation. This
report is part of our ongoing scrutiny of the proposal.

We highlight the extent to which the proposal would preclude disclosure both of
documents submitted to courts in the course of litigation and documents arising in
the course of investigations, even in the face of a strong public interest in
disclosure. We conclude that such an exclusion is, in principle, justified in respect
of court documents where the court itself can make provision for disclosure, and
recognise the Government’s concern that information provided by third parties in
the framework of an investigation should remain confidential.

A particularly controversial issue is how far confidentiality is required for
formulating policy (particularly to ensure that policy makers receive frank and
open advice) and for negotiating legislation. We look at the relevant provisions of
the proposal, particularly in the light of recent judgments by the European Court
of Justice, and highlight the differences in the approaches of the European
Parliament and the Government. We recommend that these documents should
not be given absolute immunity from disclosure but should be protected subject to
any overriding public interest.

We assess the effect of the proposal to amend the rules on disclosure by the
institutions of documents which they hold but which originate from Member
States and conclude that it would significantly reduce the existing right of access.




Access to EU Documents

Introduction

1.  Article 255 of the Treaty Establishing the European Community (TEC)
gives a right of access to documents held by the European Parliament, the
Council and the Commission (referred to in this report as “the institutions™).
This right is given to any citizen of the European Union, any person residing
in a Member State and any company with a registered office in a Member
State. It is subject to general principles and limits on the grounds of public or
private interest laid down in a separate legislative instrument. Currently this
is Regulation 1049/2001."

2. As part of its “European Transparency Initiative” of November 2005 the
Commission launched a review of Regulation 1049/2001. In April 2008 it
published its proposal for a new Regulation.” This takes into account the
views of the European Parliament expressed in its resolution of April 2006,
the outcome of a public consultation exercise launched by a Commission
Green Paper* to which this Committee responded,’ and the case-law of the
Court of First Instance (the CFI) and the European Court of Justice (the
EC]) interpreting Regulation 1049/2001. The substantive proposed changes
to the Regulation are set out in the box below.

BOX
Substantive changes to Regulation 1049/2001 proposed by the Commission

Artcle 2(1): The right of access would be extended to any individual or
company without limit.

Arncle 2(5): Documents submitted to courts by parties other than the
institutions would be excluded from the scope of the Regulation altogether,
leaving access to be governed by the rules of the courts themselves.

Article 2(6): There would be no right of access at all to documents forming
part of the administrative file of an investigation, or of proceedings
concerning an act of individual scope, until the investigation is closed or the
act has become definitive. Documents containing information obtained from
third parties in the course of an investigation would be protected from
disclosure even after the investigation is closed.

Article 3: The definition of a document accessible to the public would
expressly cover retrievable information held in a database; but would
otherwise be limited to documents “drawn-up by an institution and formally
transmitted to one or more recipients or otherwise registered, or received by
an institution”.

OJ L 145, 31.5.2001, p43.
COM(2008)229.
P6_A(2006) 052.

The Green Paper is document COM(2007) 185; the outcome of consultation is Commission Staff Working
Document SEC(2008) 29 available on
http://ec.europa.ew/transparency/regdoc/rep/2/2008/EN/2-2008-29-EN-1-0.Pdf

http://ec.europa.eu/transparency/revision/docs/contributions/25_C1_UK_National Parliament_House_of_lords.pdf
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Article 4(1) and (4): A new exception from disclosure protecting the public
interest in the environment would be introduced and the disclosure of
information concerning emissions into the environment would be deemed to
be an overriding public interest. These changes would align the Regulation
with the Aarhus Convention on Access to Information, Public Participation
in Decision—making and Access to Justice in Environmental Matters.

Article 4(2): A new exception to disclosure, intended to apply to recruitment
and public procurement, would be introduced to protect the objectivity and
impartiality of selection procedures.

Article 4(5): The rules applying to access to documents containing personal
data would be linked more firmly to the EC personal data legislation by
providing a general rule that personal data should be disclosed in accordance
with the conditions regarding lawful processing of such data found in that
legislation®, subject to a presumption that the names, titles and functions of
public office holders, civil servants and interest representatives would be
disclosed insofar as they were acting in their professional capacity.

Arncle 5(2): The rules applying to access to a document originating from a
Member State would be revised by requiring the Member State to justify
protection of the document from disclosure, either for reasons based on the
exceptions provided by the Regulation or on the basis of specific provisions
of its national legislation. In the former case the institution would “appreciate
the adequacy of the reasons given”.’

Articles 6 and 8: Extended time limits would be introduced for dealing with
requests requiring clarification and for dealing with confirmatory requests
following an initial refusal to disclose.

Article 10: Clarification would be given that specific procedures set out in EU
or national laws apply, particularly as regards payment of a fee.

Arncle 12: Disclosable documents relating to EU legislative acts and non-

legislative acts of general application would have to be made directly

accessible to the public (thus removing the need to make a request for

disclosure). Previously institutions were required to do this “as far as
» 8

possible”.

The codecision procedure applies to the adoption of this proposal by the
Council and the European Parliament. On 11 March 2009 the European
Parliament adopted its amendments to the proposal.” These aim to provide
much greater transparency than the Commission proposal—in particular in
relation to the law-making process—by making publicly accessible
“preparatory documents and all related information, including legal opinions

and the inter-institutional procedure”.'

Particularly Regulation 45/2001 on the protection of individuals with regard to the processing of personal
data by the Community institutions and bodies and on the free movement of such data.

The amendment to Regulation 1049/2001 would largely follow the interpretation of this Regulation by the
ECJ in its decision in the case of Sweden v Commission, Case C-64/05P, although the possibility of a
Member State justifying protection from disclosure on the basis of its national legislation would be new.

Article 12 of Regulation 1049/2001.
T6-0114/2009.

European Parliament’s amendment to Recital (12) and its suggested new Article 5a.
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The proposal has not yet reached the first reading stage in the codecision
procedure.

Sub-Committee E, a list of whose members is at Appendix 1, has conducted
a brief inquiry into the proposal. We heard evidence from the then Minister
for Europe, though we did not issue a call for evidence. We are grateful to
her for her assistance. The correspondence between this Committee and the
Government on the proposal is at Appendix 2.

This report focuses on the issues raised by the Commission’s proposal which
pose particular legal or policy difficulties. It analyses these in terms of
Regulation 1049/2001 and the analogous provisions of the United Kingdom
Freedom of Information Act 2000 which applies to requests for information
held by United Kingdom public authorities. It deals with these issues in the
order they appear in the proposal. The final section deals, more briefly, with
the other proposed changes.

The proposal is subject to the scrutiny reserve according to which the
Government may not give their agreement in the Council to the proposal
until the Committee has finished its consideration and cleared it from
scrutiny.

Providing public access to documents is a key element in securing the
accountability of the European institutions to its citizens and thereby
increasing their engagement. This proposal would introduce significant
changes to the existing regime. There are considerable differences of opinion
between the institutions and, it appears, between Member States. The
proposal is liable to further substantial change through negotiations within
and between the institutions. We have therefore decided to retain the
matter under scrutiny in order to consider the further evolution of
this proposal.

We make this report to the House for debate.

Court Documents

Article 2(5) of the proposal would introduce a blanket exclusion from the
scope of the Regulation of “documents submitted to courts by parties other
than the institutions.” This means that an application for access to such a
document would have to be made to the relevant court and the terms of
access would be governed by the rules of court, albeit that the document was
in possession of an institution. At present, under Article 4(2) of Regulation
1049/2001 it is possible to obtain access to such a document from the
institution holding it unless “disclosure would undermine the protection of
... court proceedings”. This exception is subject to there being no overriding
public interest in favour of disclosure. To the extent that the rules of the
relevant court are more restrictive than this, the existing right of access would
be diminished.

Mr Gerry Regan, First Secretary at the UK Permanent Representation to the
EU, indicated that the Commission justified the proposed new blanket
exclusion as removing a potential conflict between the legislation on access to
documents and the rules of court governing access to pleadings (Q 14). The
Minister expressed concern that UK pleadings to the EC]J or the CFI should
remain confidential, in order to avoid external pressure or criticism (Q 17).

This aspect of the proposal raises a number of questions.
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First, it is not clear which courts would benefit from this provision. The
Government’s understanding is that the exclusion should only apply to
documents submitted to the ECJ or the CFI (Q 15). Both permit third
parties who demonstrate a legitimate interest to have access to documents
submitted to the court."’ However, it is not clear from the present drafting
that the exclusion is limited to documents submitted to these courts. On its
face it may cover any court anywhere in the world. If so there could be a
significant reduction in the right of access. While many courts will have rules
enabling third parties to obtain access to court-held documents when
necessary, this cannot be predicated as automatic. In her letter of 6 April,"
the Minister acknowledged the need for clarification and indicated that the
Government would be seeking this.

Second, it is not clear how documents submitted to courts by the institutions
should be treated. It would appear that they would be disclosable unless they
fell within the exception in Article 4(2) which applies to documents which
would “undermine the protection of ... court proceedings”. We find the
scope of this exception (which appears in the existing Regulation) a little
obscure, but it is subject to there being no overriding public interest in
disclosure.

Third, it is not clear why the pleadings of the institutions should be treated
differently from those of other parties in the possession of one of the
institutions. A particular issue arising from this difference was brought out by
the Minister, who pointed out the danger of indirect disclosure of UK
pleadings through reference to them in the disclosable pleadings of the
institutions (Q 17).

In the United Kingdom, the Freedom of Information Act 2000 contains an
exemption from disclosure of information contained in court records, which
is not subject to any overriding public interest in disclosure.'” This leaves it
to the courts themselves to make provision for the public to obtain access,
where necessary, to documents filed as part of their proceedings: under the
Rules of the Supreme Court of Judicature of England and Wales, claim
forms are available to third parties, unless the court otherwise orders, and the
court has power to give third parties permission to obtain other documents
from the court records."*

We consider it appropriate, in principle, for the question of disclosure
of documents submitted to courts to be regulated by the courts
themselves, where such courts have, or are likely to have, and operate
appropriate mechanisms enabling third parties to apply for and
obtain access where necessary.

The Commission proposal should clarify the extent of the exclusion
from the Regulation of documents submitted to courts, and in
particular should identify the courts to which this is intended to apply.

Clear justification is needed to treat the pleadings of the institutions
differently from others.

11 EC]J Rules of Procedure, Article 16.5, and CFI Rules of Procedure Article 24.5 and Article 5 of the
Instructions to the Registrar.

12 Appendix 2.

3 Sections 2 and 32.
4 Civil Procedure Rules 5.4C.
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Investigation Documents

Article 2(6) of the proposal would remove the right of access to “Documents
forming part of the administrative file of an investigation or of proceedings
concerning an act of individual scope ... until the investigation has been
closed or the act has become definitive.” The right would also be removed,
even after this point in time, in respect of “Documents containing
information gathered or obtained from natural or legal persons by an
institution in the framework of ... investigations”.

At present, Article 4(2) of Regulation 1049/2001 provides an exception from
disclosure in respect of documents where “disclosure would undermine the
protection of ... the purpose of inspections, investigations and audits”,
subject to there being no overriding public interest in disclosure. This
provision is carried forward to the proposal, although the proposed new
Article 2(6) would make a considerable inroad into it. Where the proposed
new Article 2(6) would apply, the document would be protected from
disclosure without it being necessary for the institution to demonstrate that
disclosure would “undermine the purpose” of the inspection, investigation or
audit, and this protection would not be subject to any overriding public
interest in disclosure.

The equivalent provisions of the Freedom of Information Act 2000 which
apply to disclosure of information in the context of investigations,
proceedings and law enforcement are subject to there being an overriding
public interest in disclosure.'” An exemption from disclosure of information,
where disclosure would constitute an actionable breach of confidence, is,
however, absolute.'®

In her evidence, Alison Rose, Head of the Europe Communications,
Institutions, Treaty and Iberia Group, FCO, stressed the wish of third parties
to be absolutely sure that information they give to the Commission would
remain confidential (Q 21). We recognise this as a legitimate concern.

Policy Formulation and Negotiation of Legislation

The need for a decision maker to be able to undertake preliminary
discussions, and to receive advice before undertaking public consultation or
reaching a decision, including a decision to adopt legislation, without the
process being compromised by the possibility of disclosure, is acknowledged
in both Regulation 1049/2001 and the Freedom of Information Act 2000;
the need to be able to receive legal advice also receives particular mention. In
both cases, the aim is to preserve a space for policy formulation.

Both Regulation 1049/2001 and the proposal concern access to documents
by the general public. There is, however, an impact on Parliamentary
scrutiny of EU legislation because the level of disclosure to the general public
of internal discussions and advice leading to the adoption of legislation
establishes a minimum level of disclosure by the Government to Parliament
for the purposes of scrutiny. The question of the appropriate level of
disclosure for the purposes of scrutiny is being considered as part of our
inquiry on the implications of the codecision procedure for national
parliamentary scrutiny.

15 Sections 30 and 31, read with section 2(1) and (2).

16 Section 41, read with section 2(3).
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It is relevant to consider how the provisions of the current Regulation are
understood and applied in practice, as well as the proposals for their reform.

Internal discussions and advice

Article 4(3) of Regulation 1049/2001 provides that disclosure of “a
document drawn up for internal use or received by an institution” shall,
pending the making of a decision, be refused if disclosure would seriously
undermine an institution’s decision-making process. Once the decision has
been made, the protection from disclosure is limited to those documents
containing opinions for internal use as part of the deliberations and
preliminary consultations within the institution concerned (Article 4(4)). In
either case the document must be disclosed if there is an overriding public
interest in disclosure. These provisions apply to the negotiating positions of
the Member States and the Council in relation to legislative proposals.

By way of comparison, the Freedom of Information Act 2000 contains
exceptions to protect the formulation of Government policy,'’ and to protect
information whose disclosure would prejudice effective conduct of public
affairs,'® subject in each case to the existence of any overriding public interest
in disclosure.

In practice, the United Kingdom and other governments take the view that it
would seriously undermine their decision-making process in the Council of
Ministers if there were public disclosure of positions taken, discussions or
working papers (“non-papers”, as they are sometimes known) passing
between them or the Commission in relation to European legislative
proposals. The Minister said that “Inadvertently, it [the possibility of
disclosure] would lead to something that would not be very satisfactory and
people would possibly find other ways of having these conversations and
talks. It would not allow the candour that is necessary in these discussions
and negotiations” (QQ 4-5). The same attitude is taken by the Council when
regularly ensuring that such documents are marked ‘LIMITE’, to restrict
their distribution to Community institutions and national administrations
(which may include national parliaments).'” How far a blanket restriction of
this nature fits with a proper interpretation of Regulation 1049/2001 is open
to doubt: see further paragraph 34.

We noted that such documents still sometimes reached the public domain,
and pointed to the publication by Statewatch of a working document relating
to the very proposal currently under scrutiny, containing notes regarding the
stances taken by individual Member States.”® We asked whether the Minister
regarded this as helpful or unhelpful. Her reply was that “in the context of
trying to develop policy it does not necessarily provide the coherence of these
negotiations”, and that “to take such discussions and the stances of individual
Member States out of context” was unhelpful in relation to a negotiation
where the United Kingdom was working with other countries (Q 6). The
Government sought blanket, permanent protection from disclosure to anyone

17 Section 35.
18 Section 36.

19 Qur inquiry on codecision (see paragraph 25) will consider the use and effect of the ‘LIMITE’ marking, in
the context of UK parliamentary scrutiny of European legislative proposals.

20 5671/09 Rev 1, ‘LIMITE’ published by Statewatch at
http://www.statewatch.org/news/2009/mar/eu-access-reg-council-4-march-5671-rev1-09.pdf
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of their own negotiating positions (Q 33). Mr Regan and Ms Rose said
however that the role of the Commission was, in the Government’s view, a
different one, and the same blanket protection for opinions exchanged within
it for internal use would not be justified (QQ 24, 29, 30).

The proposal would limit the disclosure that could be required of internal
negotiating documents in a significant respect. Article 3, by its definition of
what is to be treated as a “document” for the purposes of the Regulation,
would exclude from disclosure any document which is not “drawn-up by an
institution and formally transmitted to one or more recipients or otherwise
registered, or received by an institution ...”. Both the aim and the effect of
this exclusion are unclear. It may have been conceived as a means of
addressing the problem of vexatious or excessive requests, in an era when
documents are easily and frequently copied to numerous recipients. But the
reference to documents “formally” transmitted is capable of being
interpreted in such a way as to give the exception a much wider impact. For
example, if “documents formally transmitted” excludes the sending of an
email from one official in an institution to another in the same institution or
the copying of a draft document to recipients within or outside the
institution, this would significantly limit the documents disclosable. In any
event there are likely to be documents which, although not transmitted to
anyone, should nonetheless be disclosable.

We do not therefore regard the exclusion of documents on a basis related to
the “formality” of their transmission (whatever that may mean) as a suitable
way of creating a space for policy formulation. It makes disclosure dependent
on the nature or means of transmission. This is not an appropriate way to
balance the competing interests in protection and disclosure.

In other respects, the proposal makes no substantive change in relation to
internal negotiating documents. However, Articles 4(3) and (4) are
reformulated and there is an addition stating that an overriding public
interest shall be “deemed to exist where the information requested relates to
emissions into the environment”.

Under both the existing Regulation and the proposal, legal advice is
ostensibly given a higher level of protection than internal negotiating
documents. Yet the EC]’s decision in the joined cases of Sweden and Turco v
Council’' (discussed more fully below) indicates that the interests of
transparency are strong pointers towards disclosure even in relation to legal
advice. However, no EC]J decision has as yet directly addressed the extent or
weight of those interests in relation to internal negotiating documents and, in
the absence of such guidance, Member States’ interpretation of Articles 4(3)
and (4) is, and is likely to remain, that they justify extensive protection at
least of Member State exchanges and documents in the course of the
legislative process. The European Parliament’s stance, on the other hand, is
that all such legislative material and exchanges should become generally open
to public scrutiny and that the proposal should put this beyond doubt.

The Government’s desire for greater protection of negotiating positions of
Member States and the Council than for the decision-making process in the
Commission is not reflected in either Regulation 1049/2001 or the present
proposal.

21 Joined cases C-39/05P and C-52/05P.



12

36.

37.

38.

39.

40.

ACCESS TO EU DOCUMENTS

We agree that the Government should continue to seek proper
justification for the proposal to define “documents” in Article 3 to the
effect that a document which has not been “formally” transmitted is
withheld from disclosure. It would not be justifiable to use the
definition of a document in this way to preserve a space for policy
formulation. If this provision is to be retained in the proposal for
other reasons there should be clarification as to its purpose and as to
what constitutes formal transmission.

We see the force of the argument that it is generally in the public
interest that decision-makers within an institution should be able to
receive advice and undertake preliminary internal discussions in
confidence. We therefore agree that documents relating to these
internal discussions should be protected from disclosure subject to
any overriding public interest in disclosure. There are, however,
special considerations applicable to the legislative process, which are
being considered as part of our inquiry on the implications of the
codecision procedure for national parliamentary scrutiny. We see the
force of the Minister’s view that Member States would simply refrain
from recording such positions in writing and find other ways of
exchanging them; there may also be tactical aspects about positions
taken, which could lead to misunderstandings if they were public. On
the other hand Member States act as legislators when negotiating in
the Council, and legislators normally act publicly. The same
considerations apply to the institutions when negotiating legislation
between themselves.

The Government appear to be seeking a particularly high level of
protection for negotiating positions during the legislative process, and
this is not reflected in the current wording of the proposal. In the view
of the Committee the current and proposed Regulation are right to
retain the qualification that disclosure may be required by reason of
an overriding public interest.

Legal advice

Article 4(2) of Regulation 1049/2001 provides that a document should not
be disclosed if to do so would undermine the protection of legal advice,
unless there is an overriding public interest in disclosure. By way of
comparison, the Freedom of Information Act 2000 protects from disclosure
information which is covered by legal professional privilege subject to any
overriding public interest in disclosure.*

In the joined cases of Sweden and Turco v Council, the ECJ ordered disclosure
of a Council legal service opinion on the Community’s competence to
regulate by Council Directive access to the labour market by third-country
nationals. The request was made immediately after a Council meeting, where
one of the documents on the agenda had been the opinion on competence.
The Court said that “wider access to documents” (a phrase used in recital
(6) of the current Regulation, and retained in recital (12) of the proposal)
must be given precisely in cases where an institution was acting in its
legislative capacity, since “openness in that respect contributes to

22 Section 42 read with section 2.
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strengthening democracy”.”’ It held, first, that there was no general need for
confidentiality in respect of such legal advice, and that the institution seeking
to resist disclosure must assess in each individual case whether any of the
exceptions in Article 4 applied; and, second, that the principles of
transparency and openness and the democratic right of scrutiny underlying
the Regulation could constitute an “overriding public interest” requiring
disclosure.* However it did not rule out refusal to disclose a specific legal
opinion if it were of a particularly sensitive nature or if it were particularly
wide in scope, going beyond the context of the legislative process in
question.*

The current proposal would maintain, in substance, the same provision
regarding disclosure of legal advice as Regulation 1049/2001.?° This will very
likely be interpreted by the EC]J in the same manner as it has interpreted that
Regulation in Sweden and Turco v Council. The United Kingdom argued
against the conclusion reached by the ECJ and the Government continue to
think that the judgment does not strike the right balance. They are arguing
for greater protection of legal advice (QQ 3, 25-26).

We support the principle that legal advice in respect of proposed
legislation should be given frankly. We have some sympathy with the
Government’s view that some of the language used by the EC]J in the
joined cases of Sweden and Turco v Council goes further than the
wording of the current Regulation would appear to justify. On the
other hand, there is force in the view that the Council and the
Commission should be required to disclose publicly any opinion on
the fundamental and essentially legal issue of competence, the
existence of which is a pre-condition to the making and scope of any
legislation. The decision in Sweden and Turco v Council does not, we
think, lead to a conclusion that all legal advice will always be
disclosable when given in the context of a legislative proposal.

The proposal would need to be amended to achieve, as the
Government is seeking, a higher level of protection for legal advice
than afforded by the present Regulation as interpreted by the ECJ in
the Sweden and Turco cases. We would not support such an
amendment.

Member States’ Documents

Articles 4(4) and 4(5) of Regulation 1049/2001 apply to non-sensitive
documents originating from respectively a third party and a Member State. It
is however important to note that documents submitted by a Member State
to the Council in the performance of the Member State’s role as a member of
the Council are not considered as third party documents or documents
originating from the Member State, but rather as documents of the Council
(Q 32). They therefore fall outside the scope of these provisions.

These provisions require, in the case of a third party document, for
consultation with the third party before disclosure (unless it is obvious that

23 Paragraphs 46 and 59.

[N

4 Paragraphs 57, 67 and 78.

25 Paragraph 69.

[N

6 Article 4(2) of each.
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the document should, or should not, be disclosed); and, in the case of a
document originating from a Member State, for the Member State to request
the institution not to disclose a document originating from it without its prior
agreement.

Article 4(4) clearly requires no more than consultation, and leaves the
judgment regarding disclosure to the institution; on the other hand Article
4(5) had been interpreted (amongst others by the United Kingdom and the
Commission) as giving a Member State a veto over disclosure by an
institution of a document originating from the Member State (Q 36).

However, in another case brought by Sweden, Sweden v Commission,”” the
EC] decided that this provision does not give a Member State an
unconditional right of veto,*® rather it entitles a Member State to object to
the disclosure of documents originating from it only if it gives proper reasons
which must be based on the exceptions set out in the Regulation. The
institution and Member State must then engage in a dialogue with a view to
reaching agreement on the question whether or not any of such reasons
applies.” Failing such agreement, the institution requested to disclose the
document must itself determine whether those reasons exist and, if it
concludes that they do, refer to them in its decision to refuse access.>

This judgment does not affect sensitive documents which may only be
disclosed with the consent of their originator, whether a Member State or
otherwise. The proposal would not alter this.

Article 5(2) of the proposal would make it clear that no special treatment is
intended for a non-sensitive document originating from a Member State
which is transmitted “in the framework of procedures leading to a legislative
act or a non-legislative act of general application.” This reflects the view
(which the Government accept) that a document sent by a Member State to
the Council in this context falls to be treated as if it were a document of the
Council (QQ 31-32). An example would be a Member State comment on a
European legislative proposal.

Article 5(2) of the proposal would retain the requirement for consultation
with the Member State before disclosure of other, non-legislative and non-
sensitive, documents. Mr Regan gave as examples of the documents in
question applications for clearance under the state aid rules and documents
provided by a Member State concerning its implementation of Community
law (Q 35). In respect of these documents a Member State would have to
provide reasons based on the exceptions provided in the proposal itself or
“based on specific provisions of its own legislation ...” if it opposed
disclosure. The institution concerned would then have to “appreciate” the
validity of the reasons for non-disclosure given by a Member State insofar as
they are based on the exceptions laid down in the proposal.

27 Case C-64/05 P. The case concerned documents received by the Commission from the Federal Republic
of Germany, its Chancellor and the City of Hamburg in connection with the Commission’s examination of
a project to enlarge a Daimler Chrysler Aerospace factory and reclaim part of the Elbe Estuary to extend its
runway, in respect of which project the Commission gave a favourable opinion under the Habitats
Directive 92/43/EEC of 21 May 1992.

28 Paragraph 98.
29 Paragraphs 85-86 and 99.
30 Paragraph 99.



51.

52.

53.

54.

55.

56.

57.

ACCESS TO EU DOCUMENTS 15

The Government’s position is that the institution undertaking the
appreciation should not be able to look behind the reasons given by the
Member State. A disappointed applicant would be able to challenge those in
the CFI (Q 39) or, if the reason not to disclose was based on national law,
through the domestic courts (Q 40).

The Government’s approach appears to interpret the power of an institution
to appreciate the reason given by a Member State as limited to ensuring that
the reason fell, linguistically and technically, within the terms of the
exceptions set out in Article 4.

The wider the interpretation given to the word “appreciate”, the greater the
scope of the institution’s power to filter out and reject unmeritorious
objections to disclosure, particularly as an examination of the merits of an
objection will include, in most cases, assessment of the countervailing public
interest in disclosure. Scrutiny by the institution would promote consistency
in the application of the Union rules on disclosure. A Member State which
disagreed with the institution’s view in an individual case would be able to
challenge it in the CFI.

If a Member State objecting to the disclosure of a document were to rely
solely on Article 4 grounds, the scope of the “appreciation” by an institution
of the reasons given by a Member State for opposing disclosure of a
document would be important to the assessment of the practical application
of the proposal. If this includes consideration of the substantive merits and
the balance between competing interests in protection and disclosure, the
institution concerned could effectively be determining the question. The
proposal would need to be amended if there is to be the more limited role for
the institution concerned that the Government are seeking. However it seems
to us unlikely that a Member State would, in practice, object only under
Article 4.

The possibility of a Member State also objecting to disclosure of a document
on the basis of its national legislation is new and, in comparison with the
present position established by the decision in Sweden v Commission, may be
seen as reducing the current level of transparency. On the other hand, the
Minister considered that the appropriate balance between the interests of the
Member State and the interests of the Union could be achieved if a relevant
national law were to determine the question of disclosure; and that this
would also be consistent with the principle of subsidiarity and avoid any
conflict between the national regime and that of the Union (QQ 36-38).

It seems that a Member State could, on this basis, rely on its own national
law if it contained exceptions going beyond those contained in Article 4. But
a Member State’s objection to disclosure could well be based on identical or
overlapping exceptions in the Regulation and in its own national law. The
proposal does not address the consequences.

The proposal that a Member State should be able to object to
disclosure of documents for reasons based on its own legislation
would significantly reduce the right of access. The effect of this
proposal also needs clarification in respect of documents which come
within the scope of both exceptions to disclosure set out in the
Regulation and exceptions based on national law.
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Other issues

The Scope of the Right of Access

Article 255 TEC gives a power for the Council and the European Parliament
to adopt legislation determining the general principles governing the right of
access to documents and determining the limits to that right on the grounds
of public and private interests. This is the stated legal basis for the proposal.
But the right itself is only conferred by this Treaty Article on “Any citizen of
the Union and any natural or legal person residing or having its registered
office in a Member State ...” whereas Article 2(1) of the proposal, which
would be subordinate to the Treaty, seeks to extend the right to “Any natural
or legal person ...”

Regulation 1049/2001 only gives rights to the persons mentioned in Article
255, but gives the institutions an option to grant access to documents to
anyone else. This option is, in fact, taken up through the rules of procedure
of the institutions, which have different legal bases. The Freedom of
Information Act 2000 places no restriction on who may request information
from a public authority.”!

In her evidence the Minister indicated that it would be difficult in practice to
administer any distinction and supported a universal right of access (Q 41).
But it was accepted by Mr Regan that this went beyond the power to legislate
found in Article 255. The point has been raised with the Commission

(Q 42).

The Committee sympathises with the policy objective that any person
or company should be able to seek access to documents. But it seems
clear that there is no legal basis for an extension of the right of access
to documents to those who are not given that right by Article 255
itself. Further, we have seen no evidence that the current legislation
does not, in practice, give sufficiently wide access.

Application to databases

Information which may be in the public interest to disclose is frequently held
on databases. Article 3 of the proposal would make clear that the definition
of a document accessible to the public includes information on a database
which is retrievable. We supported this in our response to the Commission’s
Green paper.

We welcome the extension of the right of access to information which
is retrievable from a database.

Environmental information

Article 4(1) and (4) of the proposal would ensure coherence of the proposal
with the Aarhus Convention on Access to Information, Public Participation
in Decision—-making and Access to Justice in Environmental Matters and the
Community legislation implementing it.*

Coherence of legislation is welcome in principle. In our response to the
Commission’s Green paper we supported a single set of rules governing

31 Section 1.
32 Regulation 1367/2006.
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access to EU documents. However it is understandable that the Commission
has not adopted this approach as the Aarhus Convention and its
implementing legislation form a single environmental code covering other
matters in addition to access to documents.

We welcome the Commission proposal to align the access to
documents regime with the legislation implementing the Aarhus
Convention.

Selection procedures

Article 4(2) of the proposal would introduce a new exception from disclosure
where this is needed to protect the objectivity and impartiality of selection
procedures. This exception is intended to apply to recruitment and public
procurement. The Commission envisages® that this will be used to protect
the proper functioning of selection boards and evaluation committees, but
there is no justification for this change in the proposed recitals.

Other exceptions to disclosure, for example those relating to personal data
and commercial interest, also apply to recruitment and public procurement,
and it is not clear to us that a separate ground for protection from disclosure
for this reason is justified. We consider that further justification is
required for the specific protection from disclosure for the purpose of
protecting the objectivity and impartiality of selection procedures.

Personal data

Article 4(5) of the proposal makes clearer the relationship between the
regime for access to documents and the regime for the protection of personal
data. The general rule would be that personal data should only be disclosed
in accordance with the conditions regarding lawful processing of such data in
EC legislation. But one exception would be introduced: there would be a
presumption that the names, titles and functions of public office holders, civil
servants and interest representatives would be disclosed insofar as they are
acting in their professional capacity. This exception reflects a judgment of the
CFI in the Bavarian Lager case®* which annulled a decision of the
Commission to refuse disclosure of the names of officials and industry
representatives attending a meeting with the Commission in the absence of
their consent. The CFI considered that disclosure of the names would not
compromise the protection of the privacy and integrity of the persons
concerned. The Commission has appealed against this decision to the EC]J
and its judgment is awaited.”

In her letter of 11 December 2008°°, the Minister indicated that, where
access is requested to a document containing personal data, there should be
a presumption in favour of privacy for all personal data, with exceptions
considered on a case by case basis consistent with the Data Protection
Regulation.’”

33 COM(2008) 229 at page 8.
34 Case C-194/04.

35 Case C-28/08 P.

36 Appendix 2.

37 Regulation 45/2001 on the protection of individuals with regard to the processing of personal data by the
Community institutions and bodies and on the free movement of such data.
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We agree with the Government that it is important to protect
personal data. However we do not consider that this protection need
extend to the blanket protection of the names, titles and functions of
public office holders, civil servants and interest representatives
insofar as they are acting in their professional capacity.

Time limits and the application of national procedural rules

Under the proposal, the time limit for dealing with an initial application for
access to documents would remain 15 working days, extendable in
exceptional cases by another 15 working days.’® The time limit for dealing
with a confirmatory request following an initial refusal of access would be
extended from 15 working days (extendable in exceptional cases by another
15 working days) to 30 working days (extendable in exceptional cases by
another 15 working days).” Under Article 6 of the proposal these time limits
would not start to run, in the case of unclear applications, until any
requested clarification is provided by the applicant. In our response to the
Commission’s Green Paper we supported the flexible extension of deadlines
and measures to prevent abuse.

The Committee supports the administrative changes to the handling
of applications on the grounds of practical administration of the
disclosure regime and the prevention of abuse.

Direct Access

Article 12 of the proposal would introduce a requirement that documents
relating to EU legislative acts and non-legislative acts of general application
would have to be made directly available to the public. In Regulation
1049/2001 there is only an obligation for an institution to do this “as far as
possible”. This obligation for active disclosure would remain subject to the
exceptions and administrative procedures otherwise found in the Regulation.

The obligation to make other documents, such as those relating to the
development of policy or strategy, directly available would remain limited to
where that is possible.

In our response to the Commission’s Green Paper we supported more active
dissemination of information including by subscriber services.

We support a firmer obligation on institutions to establish direct
access to the public of their documents and believe that there is scope
for more proactive dissemination of information—for example
through a subscription email service.

38 Article 7 of both Regulation 1049/2001 and the proposal.
39 Article 8 of both Regulation 1049/2001 and the proposal.
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APPENDIX 2: CORRESPONDENCE

Letter of 18 June 2008 from Lord Grenfell, Chairman of the European Union
Committee, to Jim Murphy MP, Minister for Europe

This proposal was considered by Sub-Committee E (Law and Institutions) at its
meeting of 18 June 2008.

Like the Government, we welcome efforts to enhance transparency and access to
documents at EU level. However, we are aware that concerns have been raised as
regards the present proposal, and in particular the definition of “documents”,
which appears to limit the documents which fall within the scope of the
Regulation.

We note that the Government are considering their position and look forward to
hearing your views on each of the proposed amendments shortly to allow us to
commence detailed scrutiny of the proposal.

We have decided to retain the proposal under scrutiny.

Letter of 11 December 2008 from the Rt Hon Caroline Flint MP, Minister for
Europe, to Lord Roper, Chairman of the European Union Committee

I am writing in response to Lord Grenfell’s letter of 18 June, to my predecessor,
Jim Murphy. You sought the Government’s views on the proposed amendments to
this Regulation.

With regard to extending the scope of beneficiaries (amended article 2) of the
Regulation, the government believes that this change would reflect the current de
facto position. At present, the Regulation states that only applications from EU
citizens, or those resident with the EU, should be considered. However, in reality
it is very difficult for the institutions to verify that an applicant meets these current
criteria before considering an application. The Government will therefore support
the objective of this amendment as proposed provided this can be achieved within
the provisions of the Treaty.

The Government supports the Commission’s proposal to exclude court
documents (i.e. those documents taken into account by the court, though those
originating from the institutions would remain disclosable) from the scope of the
Regulation as proposed in Article 2(5), as this is a matter governed by the statute
of the European Court of Justice.

The Government also supports the proposals contained in Article 2(6) to exclude
from the scope of the Regulation documents relating to live investigations, and
documents seized in the course of an investigation.

With regard to the definition of “documents” (revised Article 3a), excluding draft
documents would go beyond the UK’s own Freedom of Information legislation.
The Commission has stated that this is intended to reduce the burden on the
institutions by limiting the number of ‘documents’ which must be considered
when responding to a request. However, I do not find this to be a compelling
justification, and on the basis of the arguments advanced by the Commission to
date, the UK does not intend to support the Commission amendment as currently
proposed.

The Government does, however, support the other proposed change to Article
3(a) to include data held electronically within the definition of a ‘document’, and
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therefore within the scope of the Regulation, insofar as this does not involve the
creation of new information through research.

The change proposed by the Commission in Article 3(a) to exclude draft
documents from the scope of the Regulation only concerns documents originating
from an EU institution, it does not affect the position of documents provided by
Member States. The current Regulation applies to documents in the possession of
the EU institutions, irrespective of their origin. This position will not be changed
by the proposed amendments to the Regulation.

The Government also has concerns on the issue of the interaction between the
Access to Documents Regulation and the Data Protection legislation raised in
Article 4(5) of the recast proposal. The Commission’s proposal would potentially
result in the disclosure of names and details of civil servants attending meetings
with an EU institution. Where a request made under the Access to Documents
Regulation includes personal data, the Government believes that the Data
Protection Regulation should take primacy. We believe there should be a
presumption in favour of privacy for all personal data, with exemptions considered
on a case-by-case basis consistent with the Data Protection Regulation. Such an
approach would be consistent with the UK’s approach under its FOI legislation
and the Data Protection Act.

The Government will also be seeking to ensure adequate protection for legal
advice (amended Article 4(2)).

On Member States’ right to veto the disclosure of documents that they have
provided to an institution (amended Article 5(2)), the Government’s concern is to
ensure that documents originating from the UK are only disclosed with the
agreement of the UK. It is in the national public interest that Member States be
able to protect their positions in negotiations, as well as ensuring that information
is handled in a way that would not be discordant with domestic approaches.
Therefore, the Government’s position is that, in any given case, the institution in
question should be required to accept Member States’ objections, provided that
reasons have been given. At the very least, the right of the institution to assess the
adequacy of the reasons given by the Member State should be limited to
establishing that they fall within one of the grounds specified in the Regulation,
but not to assess the weight of the objection.

Finally, on the issues of ‘bulk’ requests (Article 6(2)) and time limits for replying
to confirmatory applications (Article 8), the Government proposes to support the
Commission’s proposals.

I hope that this answers the outstanding concerns held by the Committee.

Letter of 30 January 2009 from Lord Roper, Chairman of the European
Union Committee, to the Rt Hon Caroline Flint M, Minister for Europe

Thank you for your letter of 11 December. It was considered by Sub-Committee E
(Law and Institutions) at its meetings of 14 and 28 January. We are grateful for
the helpful outline of the Government’s position on the substantive changes
incorporated in the proposal. We decided to retain this matter under scrutiny and
invite you to assist the scrutiny of this matter as soon as a mutually convenient
date can be arranged.

This letter sets out our comments and the matters we would like to discuss with
you in the order in which they appear in the proposal.
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Article 2

The Committee sympathises with the practical reasons why you can support the
extension of the category of those entitled to seek access to documents, but would
be grateful for your view on whether this can be done in an instrument with a legal
basis of Article 255.

The Committee notes that you support the exclusion from the scope of the
Regulation of court documents and documents seized in the course of an
investigation. However we should be grateful for clarification on the following:

It appears to us that the court document exclusion is not limited to the documents
of the European Court of Justice and the Court of First Instance. If so do you
support such wider exclusion (which corresponds to that provided by the present
Regulation)?

In respect of the exclusion relating to investigations in Article 2(6), we would be
interested in your views on the automatic long term exclusion of any document
containing information gathered or obtained from third parties in the course of an
investigation, including when there has been no compulsion exercised?

Do you support the removal of the public interest test in respect of these matters?

Article 3

The Committee supports the clear extension of the right of access to electronic
documents and information contained in databases.

It notes that you do not consider the justification provided by the Commission for
excluding draft documents from disclosure compelling. We would be interested in
your view of the precise effect of Article 3(a) and would like to discuss the merits
of this exclusion.

Article 4

The Committee notes that you will be seeking to ensure adequate protection for
legal advice, and looks forward to discussing this issue with you.

It supports the maintenance of legal professional privilege as found in domestic
law in respect of documents arising in the course of litigation. However we are
inclined to support the principle set out by the EC]J in the joined cases of Turco and
Sweden (C-39/05P and C-52/05P) that there are different considerations when
legal advice is provided in the course of the legislative process. As the Court has
indicated, openness in this context is important in strengthening democracy by
facilitating proper scrutiny of legislation. This points to the disclosure of legal
advice in respect of legislation unless there is a genuine threat, considered on a
case by case basis, that disclosure would undermine the institution’s public interest
in receiving frank, objective and comprehensive legal advice.

The Committee notes that the existing exception in Article 4(3) for documents
whose disclosure would seriously undermine the institutions’ decision making
process is carried forward to the proposal without substantive change. As the
Commission itself remarked in its 2004 review of the Regulation this test can be
difficult to apply. More recently, in its report on the application in 2007 of
Regulation 1049/2001, it asserts that it is making more and more documents in
the legislative field available to the public directly without waiting for access
applications. The European Parliament has called for greater openness in relation
to legislative decision making. We would like to discuss whether there should be
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greater openness in the legislative process (including disclosure of Council
Working Group papers) by ensuring that Article 4(3) is restricted to genuine cases
where non-disclosure is justified.

Article 5

The Committee shares your concerns on the interaction of this proposal and the
Data Protection legislation. It considers that primacy should be given to the Data
Protection Regulation in resolving the tension that can arise between disclosure of
documents and protection of the privacy of personal data.

On the question of the disclosure of non-sensitive documents originating from
Member States we would be grateful if you could clarify the circumstances when
documents will be regarded as originating from a Member State and be subject to
this provision and when documents, although authored by the Member State, will
be regarded as outside of this provision because they were generated by the
Member State in its role as a Member of the Council. Do you consider that the
proposal should include express provision to make the distinction clearer?

The Committee notes that your position with regard to Member States’
documents would result in less transparency than under the existing Regulation as
interpreted by the ECJ in the Sweden v Commussion case (C-64/05P) and could
affect Parliamentary scrutiny. It also notes that the Commission’s proposal could
decrease transparency by allowing a Member State to invoke specific provisions of
its own legislation preventing disclosure. We are not at present inclined to agree
that the present position is inappropriate but would like to discuss this further with
you.

Articles 6, 7 and 8

The Committee supports the changes proposed for Articles 6, 7 and 8 with a view
to handling bulk applications and slightly relaxing the deadlines for handling
applications for disclosure.

Finally the Committee would like your view on whether the proposal should
contain measures to deal with abusive applications.

Letter of 6 April 2009 from the Rt Hon Caroline Flint MP, Minister for
Europe, to Lord Mance, Chairman of Sub-Committee E (Law and
Institutions) of the European Union Committee

At the recent evidence session I attended on the recast of the Access to Documents
Regulation, I agreed to write on a couple of outstanding issues.

Firstly, Lord Tomlinson raised the report of Robert Galvin, internal auditor of the
European Parliament (EP), and asked whether the Government had encouraged
the EP to publish the report. Although we have not raised this report in particular
with the EP, the Government has consistently pushed the EP to ensure full
transparency on questions of MEP expenses, including from its internal audit
reports. We therefore welcome the fact that the EP has now passed this report to
the European Anti-Fraud Office (OLAF).

The Government has also pushed hard for reform of MEPS’ staff allowances (to be
implemented following the June elections), and a new system of control which will
regulate the paying of these allowances. These new rules are an important step
forward. They will ensure that MEPs will only be able to claim for actual travel
expenses and staff allowances based on receipts.
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Lord Blackwell also asked the Government’s view as to the grounds that the
European Parliament might seek to apply should it wish to withhold this
document from disclosure. However I think this would be more a matter for the
EP, should they in fact wish to withhold it, and I do not think that it would be
appropriate for me to speculate on this point.

Secondly, you raised the point that Article 2(5) of the Commission’s proposal may
be read as applying not only to European Community courts, but to pleadings
which are held by an institution from any court. You were right to query it: we
continue to seek clarification from the Commission on the intended scope of this
proposal, and will revert to the Committee when we have the Commission’s
response.
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