
HL Paper 6  
HC 38-i  

Published on 20 November 2007 
by authority of the House of Lords 

and the House of Commons 
London: The Stationery Office Limited 

£0.00  

House of Lords 
House of Commons 

Joint Committee on 
Statutory Instruments 

First Report 
of Session 2007–08  
Drawing special attention to: 

Civil Proceedings Fees (Amendment) (No.2) Order 2007  
(S.I. 2007/2176) 
Large Combustion Plants (National Emission Reduction Plan) 
Regulations 2007 (S.I. 2007/2325) 
Small Society Lotteries (Registration of Non-Commercial Societies) 
Regulations 2007 (S.I. 2007/2328) 
 
 
Ordered by The House of Lords to be printed 
14 November 2007 
Ordered by The House of Commons to be printed 
14 November 2007 
 



 

 

Joint Committee on Statutory Instruments 

Current membership 

House of Lords 
Lord Campbell of Alloway (Conservative)  
Lord Dykes (Liberal Democrat) 
Lord Gould of Brookwood (Labour) 
Baroness Jones of Whitchurch (Labour) 
Lord Kimball (Conservative) 
Countess of Mar (Crossbench) 
Lord Walpole (Crossbench) 
 

House of Commons 
David Maclean MP (Conservative, Penrith and The Border) 
 (Chairman) 
Dr Roberta Blackman-Woods MP (Labour, City of Durham) 
Mr Peter Bone MP (Conservative, Wellingborough) 
Michael Jabez Foster MP (Labour, Hastings and Rye) 
Mr David Kidney MP (Labour, Stafford)  
Mr John MacDougall MP (Labour, Central Fife) 
David Simpson MP (Democratic Unionist, Upper Bann) 

 
Powers 
The full constitution and powers of the Committee are set out in House of Commons Standing Order 
No. 151 and House of Lords Standing Order No. 74, available on the Internet via 
www.parliament.uk/jcsi. 
 
Remit 
The Joint Committee on Statutory Instruments (JCSI) is appointed to consider statutory instruments 
made in exercise of powers granted by Act of Parliament. Instruments not laid before Parliament are 
included within the Committee's remit; but local instruments and instruments made by devolved 
administrations are not considered by JCSI unless they are required to be laid before Parliament. 
 
The role of the JCSI, whose membership is drawn from both Houses of Parliament, is to assess the 
technical qualities of each instrument that falls within its remit and to decide whether to draw the 
special attention of each House to any instrument on one or more of the following grounds: 

i. that it imposes, or sets the amount of, a charge on public revenue or that it requires payment for 
a licence, consent or service to be made to the Exchequer, a government department or a public 
or local authority, or sets the amount of the payment;  

ii. that its parent legislation says that it cannot be challenged in the courts;  
iii. that it appears to have retrospective effect without the express authority of the parent 

legislation;  
iv. that there appears to have been unjustifiable delay in publishing it or laying it before 

Parliament; 
v. that there appears to have been unjustifiable delay in sending a notification under the proviso 

to section 4(1) of the Statutory Instruments Act 1946, where the instrument has come into force 
before it has been laid;  

vi. that there appears to be doubt about whether there is power to make it or that it appears to 
make an unusual or unexpected use of the power to make;  

vii. that its form or meaning needs to be explained;  
viii. that its drafting appears to be defective;  
ix. or on any other ground which does not go to its merits or the policy behind it.  

 
The Committee usually meets weekly when Parliament is sitting.  
 
Publications 
The reports of the Committee are published by The Stationery Office by Order of both Houses. All 
publications of the Committee are available on the Internet from www.parliament.uk/jcsi.  
 
Committee staff 
The current staff of the Committee are John Whatley (Commons Clerk), Kath Kavanagh (Lords Clerk) 
and Jacqueline Cooksey (Committee Secretary). Advisory Counsel: Peter Davis, Peter Brooksbank and 
Christine Cogger (Commons); Allan Roberts and Peter Milledge (Lords). 
 
Contacts 
All correspondence should be addressed to the Clerk of the Joint Committee on Statutory Instruments, 
Delegated Legislation Office, 7 Millbank, London SW1P 3JA. The telephone number for general 
inquiries is: 020 7219 2830; the Committee's e–mail address is: jcsi@parliament.uk. 
 



1 

 

 

Contents 

Report Page 

Instruments reported 2 
1 S.I. 2007/2176: reported for defective drafting 2 
2 S.I. 2007/2325: reported for defective drafting 2 
3 S.I. 2007/2328: reported for requiring elucidation 3 

Instruments not reported 4 

Annex 5 

Appendix 1 8 
S.I. 2007/2176: memorandum from the Ministry of Justice 8 

Appendix 2 9 
S.I. 2007/2325: memorandum from the Department for Environment, Food 
and Rural Affairs 9 

Appendix 3 10 
S.I. 2007/2328: memorandum from the Department for Culture, Media and Sport 10 
 

 



2 

 

 

Instruments reported 

At the Committee’s meeting on 14 November 2007, it scrutinised a number of 
instruments and decided to draw the special attention of both Houses to three of them 
in accordance with its Standing Orders. The Instruments and the grounds for reporting 
them are given below. Relevant Departmental memoranda are published as appendices 
to this report.  

1  S.I. 2007/2176: reported for defective drafting 

Civil Proceedings Fees (Amendment) (No.2) Order 2007 (S.I. 2007/2176) 

1.1 The Committee draws the special attention of both Houses to this Order on the 
ground that it is defectively drafted in one respect. 

1.2 This Order introduces a new hearing fee and makes provision for a refund of that fee, 
or a percentage of it, if the claim is settled or discontinued before the date fixed for the 
hearing and the court receives notice within specified periods (new fee 2.3 in Schedule 1 to 
the Civil Proceedings Fees Order 2004, substituted by the Schedule to this Order).  

1.3 In a memorandum printed at Appendix 1 the Ministry of Justice accepts that in a case 
of notification to the court 14 days before the date of the hearing, the Order is unclear as to 
whether the refund should be 75% or 50%. The intention is that 50% of the fee should be 
refunded in such a case. The Department states that it will amend the Order. The 
Committee reports the Schedule for defective drafting in this respect, acknowledged by 
the Department. 

1.4 The Committee also acknowledges the statement in the memorandum that the 
Department will amend a separate provision in the Order relating to small claims hearing 
fees, so as to reflect the policy intention accurately. 

2  S.I. 2007/2325: reported for defective drafting 

Large Combustion Plants (National Emission Reduction Plan) Regulations 2007 
(S.I. 2007/2325) 

2.1 The Committee draws the special attention of both Houses to these Regulations on 
the ground that they are defectively drafted in one respect. 

2.2 Regulation 5(7) requires the Secretary of State to consult the operators of all large 
combustion plants before taking certain action. “Large combustion plant” is defined in 
regulation 2(1) as an existing plant, within the meaning given in Article 2(10) of Directive 
2001/80/EC, the rated thermal input of which is equal to or greater than 50 megawatts. The 
Directive defines “existing plant” as any combustion plant for which the original 
construction licence, or in the absence of such a procedure, the original operating licence 
was granted before 1 July 1987. 
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2.3 Given this definition of “large combustion plant”, the Committee asked the 
Department for Environment, Food and Rural Affairs to explain why the consultation 
requirement in regulation 5(7) was not expressly limited to such plants in the United 
Kingdom (in contrast to regulations 3(1) and 4(1)). 

2.4 In a memorandum printed at Appendix 2 the Department does not accept that the 
definition of “large combustion plant” is “Community-wide”, even though it refers to the 
term “existing plant” defined in the Directive. The Department states that the definition of 
“large combustion plant” is specific to the Regulations, which in accordance with the vires 
under which the instrument was made (section 2(2) of the European Communities Act 
1972 and section 2 of the Pollution Prevention and Control Act 1999), extend no wider 
than the United Kingdom and which do not apply to plants outside the United Kingdom. 
The Committee takes the view that such constraints do not limit the scope of a mere 
definition. 

2.5 The Department argues that when the Regulations are read as a whole and particularly 
when regulations 3 and 5 are read together, there is no doubt that the reference to “all 
combustion plants” in regulation 5(7) means all those plants within the geographical 
application of the Regulations, namely the United Kingdom; and that to construe this as an 
obligation to consult all operators in all member States would have required clear words to 
that effect. As to the presence of explicit geographical references in regulations 3(1) and 
4(1), the Department states that this does not allow one to infer that the absence of such a 
reference in regulation 5(7) means that the obligation applies in respect of operators in all 
member States. The particular reasons for the references in regulations 3(1) and 4(1) are set 
out in the Department’s memorandum. 

2.6 The Committee does not find the Department’s arguments convincing. The definition 
of “large combustion plant” in regulation 2(1) is not expressed to be confined to such 
plants in the United Kingdom. All the substantive provisions in the Regulations referring 
to “large combustion plants” are clearly and specifically limited (for whatever reason) to 
those in the United Kingdom, apart from regulation 5(7) which refers simply to “all large 
combustion plants”. That wording looks clear enough on the face of it to apply to all such 
plants wherever they may be. In the Committee’s view this raises a wholly avoidable doubt 
as to the intended scope of that provision. The Committee reports regulation 5(7) for 
defective drafting. 

3  S.I. 2007/2328: reported for requiring elucidation 

Small Society Lotteries (Registration of Non-Commercial Societies) Regulations 2007 
(S.I. 2007/2328) 

3.1 The Committee draws the special attention of both Houses to these Regulations on 
the ground that in one respect they require elucidation. 

3.2 The application form prescribed in the Schedule applies in Great Britain. Paragraph 
15b of the form refers to the applicant enclosing payment of the registration fee of £40, but 
the requirement in the Regulations for such a fee to accompany the form does not apply 
where the application is made to a local authority in Scotland. In a memorandum printed 
at Appendix 3 the Department for Culture, Media and Sport explains that the enabling 
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legislation provides for the fee to be set by the Scottish Ministers in such a case and that 
that fee has been set at £40 in the Gambling Act 2005 (Fees No. 3) (Scotland) Regulations 
2007 (SSI 2007/395). It is the Department’s intention that consequential amendment 
should be made to paragraph 15b of the form if either of the fees (for Scotland, or for 
England and Wales) is amended. 

3.3 The Committee welcomes this explanation but notes that the SSI did not come into 
force until more than three weeks after S.I. 2007/2328 came into force. During that 
intervening period, paragraph 15b of the application form was misleading as regards the 
position in Scotland. The Committee reports the Regulations on the ground that 
paragraph 15b of the form in the Schedule calls for elucidation, provided only in part 
by the Department’s memorandum. 

  

Instruments not reported 

The Committee has considered the instruments set out in the Annex to this Report and 
has determined that the special attention of both Houses does not require to be drawn to 
any of them. 
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Annex 

Instruments to which the Committee does not draw the special attention of both Houses 

● denotes that the written evidence submitted in connection with the instrument is 
printed with this Report 

○ denotes written evidence has been submitted but not printed 
 

Instruments requiring affirmative approval 

S.I. 2007/3152 Company and Business Names (Amendment) (No. 2) Regulations 2007  

Draft instruments requiring affirmative approval 

Draft S.I. Crime and Disorder Act 1998 (Additional Authorities) Order 2007  

Draft S.I. Immigration, Asylum and Nationality Act 2006 (Duty to Share Information and 
Disclosure of Information for Security Purposes) Order 2007  

Draft S.I. Payments into the Olympic Lottery Distribution Fund etc. Order 2007 

Draft  Regulators Compliance Code for The Legislative and Regulatory Reform 
(Regulatory Functions) Order 2007 

Instruments subject to annulment 

○ S.I. 2007/2258 Gambling Act 2005 (Premises Licences) (Review) Regulations 2007 

S.I. 2007/2457 Water Industry (Prescribed Conditions) (Amendment) Regulations 2007  

S.I. 2007/2458 Environmental Noise (Identification of Noise Sources) (England) (Amendment) 
Regulations 2007 

S.I. 2007/2462 Smoke Control Areas (Exempted Fireplaces) (England) Order 2007 

S.I. 2007/2465 Dangerous Wild Animals Act 1976 (Modification) (No.2) Order 2007  

S.I. 2007/2466 Plant Protection Products (Amendment) (No.3) Regulations 2007  

S.I. 2007/2473 Tobacco Products (Manufacture, Presentation and Sale) (Safety) (Amendment) 
Regulations 2007 

S.I. 2007/2474 Housing Benefit (Loss of Benefit) (Pilot Scheme) (Supplementary) 
Regulations 2007  

S.I. 2007/2493 Hallmarking Act 1973 (Exemption) (Amendment No. 2) Order 2007  

S.I. 2007/2531 Disabled Persons (Badges for Motor Vehicles) (England) (Amendment) 
Regulations 2007 

○ S.I. 2007/2533 Financial Assistance Scheme (Halting Annuitisation) Regulations 2007 

S.I. 2007/2534 Road Traffic (Permitted Parking Area and Special Parking Area) (County of 
Staffordshire) (Staffordshire Moorlands and East Staffordshire) Order 2007 

S.I. 2007/2535 Road Traffic (Permitted Parking Area and Special Parking Area) (Metropolitan 
Borough of Solihull) Order 2007 

S.I. 2007/2536 Bus Lane Contraventions (Approved Local Authorities) (England) (Amendment) 
(No. 6) Order 2007 

S.I. 2007/2538 Independent Living Fund (2006) Order 2007  

S.I. 2007/2541 Companies (Tables A to F) (Amendment) Regulations 2007  
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S.I. 2007/2542 National Park Authorities’ Traffic Orders (Procedure) (England) 
Regulations 2007 

S.I. 2007/2543 Local Government (Best Value Authorities) (Power to Trade) (England) 
(Amendment No.2) Order 2007 

S.I. 2007/2554 Sea Fishing (Prohibition on the Removal of Shark Fins) Order 2007  

S.I. 2007/2582 Social Security (National Insurance Credits) Amendment Regulations 2007  

S.I. 2007/2583 Supervision of Accounts and Reports (Prescribed Body) Order 2007  

S.I. 2007/2591 Food for Particular Nutritional Uses (Miscellaneous Amendments) (England) 
Regulations 2007 

S.I. 2007/2600 Disabled Persons (Badges for Motor Vehicles) (England) (Amendment No. 2) 
Regulations 2007 

S.I. 2007/2606 Violent Crime Reduction Act 2006 (Realistic Imitation Firearms) 
Regulations 2007  

S.I. 2007/2612 Companies (Fees for Inspection and Copying of Company Records) 
Regulations 2007  

S.I. 2007/2620 Protection of Children and Vulnerable Adults and Care Standards Tribunal 
(Review of Inclusion in the PoCA List and Review of Section 142 Directions) 
Regulations 2007  

S.I. 2007/2656 Motor Cycles Etc. (EC Type Approval) (Amendment) Regulations 2007  

S.I. 2007/2871 Rent Officers (Housing Benefit Functions) Amendment Order 2007  

S.I. 2007/2912 Social Fund Cold Weather Payments (General) Amendment Regulations 2007  

S.I. 2007/2914 Transfer of Functions (Equality) Order 2007  

S.I. 2007/2921 Toot Hill School (School Day and School Year Regulations) Order 2007 

S.I. 2007/2935 Transport for London (Consequential Provisions) Order 2007 

S.I. 2007/2938 Contaminants in Food (England) (Amendment) Regulations 2007 

S.I. 2007/2950 Plant Health (England) (Amendment) (No. 2) Order 2007 

S.I. 2007/2951 Administrative Justice and Tribunals Council (Listed Tribunals) Order 2007  

S.I. 2007/2952 Control of Trade in Endangered Species (Enforcement) (Amendment) 
Regulations 2007  

S.I. 2007/2953 Young Offender Institution (Amendment) Rules 2007  

S.I. 2007/2954 Prison (Amendment) Rules 2007  

S.I. 2007/2968 Agricultural Holdings (Units of Production) (England) Order 2007 

○ S.I. 2007/2970 Import and Export Restrictions (Foot-and-Mouth Disease) (No.4) 
Regulations 2007  

S.I. 2007/2981 Superannuation (Admission to Schedule 1 to the Superannuation Act 1972) 
Order 2007  

Instruments not subject to Parliamentary proceedings not laid before Parliament 

○ S.I. 2007/2198 Offshore Installations (Safety Zones) (No.5) Order 2007 

S.I. 2007/2445 Social Security Act 1989 (Commencement No. 6) Order 2007 

S.I. 2007/2446 Offshore Installations (Safety Zones) (No.6) Order 2007 

S.I. 2007/2472 Road Safety Act 2006 (Commencement No. 2) Order 2007 

○ S.I. 2007/2476 Disease Control (England) (Amendment) Order 2007 
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S.I. 2007/2483 Finance Act 2007 (Schedules 13 and 14) Order 2007 

S.I. 2007/2490 Racial and Religious Hatred Act 2006 (Commencement No.1) Order 2007 

S.I. 2007/2491 Northern Ireland (St Andrews Agreement) Act 2006 (Commencement No.2) 
Order 2007 

S.I. 2007/2518 Violent Crime Reduction Act 2006 (Commencement No. 4) Order 2007 

S.I. 2007/2532 Finance Act 2007, Schedule 25 (Commencement and Transitional Provisions) 
Order 2007 

S.I. 2007/2584 Commons Act 2006 (Commencement No. 3, Transitional Provisions and Savings) 
(England) Order 2007 

S.I. 2007/2605 Firearms (Amendment) Rules 2007 

○ S.I. 2007/2623 Disease Control (England) (Amendment) (No. 2) Order 2007 

S.I. 2007/2624 Bluetongue (Amendment) Order 2007 

S.I. 2007/2635 Mental Health Act 2007 (Commencement No. 2) Order 2007 

S.I. 2007/2919 Exempt Charities (No. 3) Order 2007 

S.I. 2007/2934 Consumers, Estate Agents and Redress Act 2007 (Commencement No. 1) 
Order 2007 
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Appendix 1 

S.I. 2007/2176: memorandum from the Ministry of Justice  

Civil Proceedings Fees (Amendment) (No.2) Order 2007 (S.I. 2007/2176) 

1. In its letter of 17 October 2007 the Committee requested a memorandum on the 
following point: 
 

With reference to fee 2.3 in new Schedule 1 to the Civil Proceedings Fees Order 2004 
(inserted by the Schedule to this Order) and the provision for the refunding of a 
percentage of the hearing fee following advance notice of settlement or discontinuation, 
what is the intended percentage of the refund in a case where the court is notified 14 
days before the hearing – is it 75% or 50%? 

 
2. The Ministry accepts that it is not clear in respect of a refund on the hearing fee, 
whether paragraph (ii) 75% or (iii) 50% applies where the court is notified of settlement 
exactly 14 days before the hearing date. The policy intention was that 50% of the hearing 
fee should be refunded if notification was received 14 days or less before the hearing 
date (down to a minimum of 7 days). The Ministry will amend paragraph (ii) by 
replacing ‘14 days’ with ‘15 days’. 
 
3. The Ministry would also like to draw the Committee’s attention to an anomaly in 
respect of small claims hearing fees. Fee 2.3(c)(vi) applies to a case where the sum 
claimed exceeds £3,000 but does not exceed £5,000. The court has power to allocate a 
case where the sum claimed exceeds £5,000 to be heard in the small claims track. The 
policy intention is that the parties should pay the hearing fee appropriate to the track on 
which the case is actually decided. The Ministry will therefore amend fee 2.3(c)(vi) by 
removing the words, ‘but does not exceed £5,000’. 
 
 
Ministry of Justice 
19 October, 2007 
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Appendix 2 

S.I. 2007/2325: memorandum from the Department for Environment, 
Food and Rural Affairs 

Large Combustion Plants (National Emission Reduction Plan) Regulations 2007 
(S.I. 2007/2325) 

1. The Committee has asked the Department for Environment, Food and Rural 
Affairs for a memorandum on the following point: 
 

Given the Community-wide definition of “large combustion plant” in regulation 
2(1), why is there no express limitation to the UK on the operators of large 
combustion plants required to be consulted under regulation 5(7) (contrast 
regulations 3(1) and 4(1))? 

 
2. The Department does not accept that the definition of "large combustion plant" 
is “Community-wide” even though it refers to a term i.e. "existing plant" defined in 
Directive 2001/80. The definition is specific to our Regulations which, in accordance 
with the vires under which the instrument was made, extend no wider than the United 
Kingdom and which do not apply to plants outside the United Kingdom. 
 
3. When the Regulations are read as a whole and particularly when regulations 3 to 
5 are read together, there is no doubt that the reference to “all combustion plants” in 
regulation 5(7) means all combustion plants within the geographical application of the 
Regulations, namely the United Kingdom. To construe this as an obligation to consult 
all operators in all member States would have required clear words to that effect. 
 
4. The presence of explicit geographical references to the United Kingdom and its 
constituent parts in regulations 3(1) and 4(1) does not allow one to infer that the 
absence of any such reference in regulation 5(7) means that the obligation applies to 
operators in all member States. The reference to the constituent parts of the United 
Kingdom in regulation 3(1) was necessary because the meaning of “participating plant” 
differs as between the different parts of the United Kingdom. The reference to the 
United Kingdom in regulation 4(1) was included to make absolutely clear that the 
Secretary of State’s duty to publish an emission plan applies to the whole of the United 
Kingdom notwithstanding the separate references to England and Wales, Scotland and 
Northern Ireland in regulation 3(1).  
 
 
Department for Environment, Food and Rural Affairs 
18th October 2007 




