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Instruments reported

At the Committee’s meeting on 14 November 2007, it scrutinised a number of
instruments and decided to draw the special attention of both Houses to three of them
in accordance with its Standing Orders. The Instruments and the grounds for reporting
them are given below. Relevant Departmental memoranda are published as appendices
to this report.

1 S.I. 2007/2176: reported for defective drafting

Civil Proceedings Fees (Amendment) (No.2) Order 2007 (S.I. 2007/2176)

1.1 The Committee draws the special attention of both Houses to this Order on the
ground that it is defectively drafted in one respect.

1.2 This Order introduces a new hearing fee and makes provision for a refund of that fee,
or a percentage of it, if the claim is settled or discontinued before the date fixed for the
hearing and the court receives notice within specified periods (new fee 2.3 in Schedule 1 to
the Civil Proceedings Fees Order 2004, substituted by the Schedule to this Order).

1.3 In a memorandum printed at Appendix 1 the Ministry of Justice accepts that in a case
of notification to the court 14 days before the date of the hearing, the Order is unclear as to
whether the refund should be 75% or 50%. The intention is that 50% of the fee should be
refunded in such a case. The Department states that it will amend the Order. The
Committee reports the Schedule for defective drafting in this respect, acknowledged by
the Department.

1.4 The Committee also acknowledges the statement in the memorandum that the
Department will amend a separate provision in the Order relating to small claims hearing
fees, so as to reflect the policy intention accurately.

2 S.I. 2007/2325: reported for defective drafting

Large Combustion Plants (National Emission Reduction Plan) Regulations 2007
(S.1. 2007/2325)

2.1 The Committee draws the special attention of both Houses to these Regulations on
the ground that they are defectively drafted in one respect.

2.2 Regulation 5(7) requires the Secretary of State to consult the operators of all large
combustion plants before taking certain action. “Large combustion plant” is defined in
regulation 2(1) as an existing plant, within the meaning given in Article 2(10) of Directive
2001/80/EC, the rated thermal input of which is equal to or greater than 50 megawatts. The
Directive defines “existing plant” as any combustion plant for which the original
construction licence, or in the absence of such a procedure, the original operating licence
was granted before 1 July 1987.




2.3 Given this definition of “large combustion plant”, the Committee asked the
Department for Environment, Food and Rural Affairs to explain why the consultation
requirement in regulation 5(7) was not expressly limited to such plants in the United
Kingdom (in contrast to regulations 3(1) and 4(1)).

2.4 In a memorandum printed at Appendix 2 the Department does not accept that the
definition of “large combustion plant” is “Community-wide”, even though it refers to the
term “existing plant” defined in the Directive. The Department states that the definition of
“large combustion plant” is specific to the Regulations, which in accordance with the vires
under which the instrument was made (section 2(2) of the European Communities Act
1972 and section 2 of the Pollution Prevention and Control Act 1999), extend no wider
than the United Kingdom and which do not apply to plants outside the United Kingdom.
The Committee takes the view that such constraints do not limit the scope of a mere
definition.

2.5 The Department argues that when the Regulations are read as a whole and particularly
when regulations 3 and 5 are read together, there is no doubt that the reference to “all
combustion plants” in regulation 5(7) means all those plants within the geographical
application of the Regulations, namely the United Kingdom; and that to construe this as an
obligation to consult all operators in all member States would have required clear words to
that effect. As to the presence of explicit geographical references in regulations 3(1) and
4(1), the Department states that this does not allow one to infer that the absence of such a
reference in regulation 5(7) means that the obligation applies in respect of operators in all
member States. The particular reasons for the references in regulations 3(1) and 4(1) are set
out in the Department’s memorandum.

2.6 The Committee does not find the Department’s arguments convincing. The definition
of “large combustion plant” in regulation 2(1) is not expressed to be confined to such
plants in the United Kingdom. All the substantive provisions in the Regulations referring
to “large combustion plants” are clearly and specifically limited (for whatever reason) to
those in the United Kingdom, apart from regulation 5(7) which refers simply to “all large
combustion plants”. That wording looks clear enough on the face of it to apply to all such
plants wherever they may be. In the Committee’s view this raises a wholly avoidable doubt
as to the intended scope of that provision. The Committee reports regulation 5(7) for
defective drafting.

3 S.I. 2007/2328: reported for requiring elucidation

Small Society Lotteries (Registration of Non-Commercial Societies) Regulations 2007
(S.1. 2007/2328)

3.1 The Committee draws the special attention of both Houses to these Regulations on
the ground that in one respect they require elucidation.

3.2 The application form prescribed in the Schedule applies in Great Britain. Paragraph
15b of the form refers to the applicant enclosing payment of the registration fee of £40, but
the requirement in the Regulations for such a fee to accompany the form does not apply
where the application is made to a local authority in Scotland. In a memorandum printed
at Appendix 3 the Department for Culture, Media and Sport explains that the enabling




legislation provides for the fee to be set by the Scottish Ministers in such a case and that
that fee has been set at £40 in the Gambling Act 2005 (Fees No. 3) (Scotland) Regulations
2007 (SSI 2007/395). It is the Department’s intention that consequential amendment
should be made to paragraph 15b of the form if either of the fees (for Scotland, or for
England and Wales) is amended.

3.3 The Committee welcomes this explanation but notes that the SSI did not come into
force until more than three weeks after S.I. 2007/2328 came into force. During that
intervening period, paragraph 15b of the application form was misleading as regards the
position in Scotland. The Committee reports the Regulations on the ground that
paragraph 15b of the form in the Schedule calls for elucidation, provided only in part
by the Department’s memorandum.

Instruments not reported

The Committee has considered the instruments set out in the Annex to this Report and
has determined that the special attention of both Houses does not require to be drawn to
any of them.
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Appendix 1

S.1. 2007/2176: memorandum from the Ministry of Justice

Civil Proceedings Fees (Amendment) (No.2) Order 2007 (S.I. 2007/2176)

1. In its letter of 17 October 2007 the Committee requested a memorandum on the
following point:

With reference to fee 2.3 in new Schedule 1 to the Civil Proceedings Fees Order 2004
(inserted by the Schedule to this Order) and the provision for the refunding of a
percentage of the hearing fee following advance notice of settlement or discontinuation,
what is the intended percentage of the refund in a case where the court is notified 14
days before the hearing — is it 75% or 50%?

2. The Ministry accepts that it is not clear in respect of a refund on the hearing fee,
whether paragraph (ii) 75% or (iii) 50% applies where the court is notified of settlement
exactly 14 days before the hearing date. The policy intention was that 50% of the hearing
fee should be refunded if notification was received 14 days or less before the hearing
date (down to a minimum of 7 days). The Ministry will amend paragraph (ii) by
replacing ‘14 days’ with ‘15 days’.

3. The Ministry would also like to draw the Committee’s attention to an anomaly in
respect of small claims hearing fees. Fee 2.3(c)(vi) applies to a case where the sum
claimed exceeds £3,000 but does not exceed £5,000. The court has power to allocate a
case where the sum claimed exceeds £5,000 to be heard in the small claims track. The
policy intention is that the parties should pay the hearing fee appropriate to the track on
which the case is actually decided. The Ministry will therefore amend fee 2.3(c)(vi) by
removing the words, ‘but does not exceed £5,000’.

Ministry of Justice
19 October, 2007




Appendix 2

S.l1. 2007/2325: memorandum from the Department for Environment,
Food and Rural Affairs

Large Combustion Plants (National Emission Reduction Plan) Regulations 2007
(S.1. 2007/2325)

L. The Committee has asked the Department for Environment, Food and Rural
Affairs for a memorandum on the following point:

Given the Community-wide definition of “large combustion plant” in regulation
2(1), why is there no express limitation to the UK on the operators of large
combustion plants required to be consulted under regulation 5(7) (contrast
regulations 3(1) and 4(1))?

2. The Department does not accept that the definition of "large combustion plant"
is “Community-wide” even though it refers to a term i.e. "existing plant” defined in
Directive 2001/80. The definition is specific to our Regulations which, in accordance
with the vires under which the instrument was made, extend no wider than the United
Kingdom and which do not apply to plants outside the United Kingdom.

3. When the Regulations are read as a whole and particularly when regulations 3 to
5 are read together, there is no doubt that the reference to “all combustion plants” in
regulation 5(7) means all combustion plants within the geographical application of the
Regulations, namely the United Kingdom. To construe this as an obligation to consult
all operators in all member States would have required clear words to that effect.

4. The presence of explicit geographical references to the United Kingdom and its
constituent parts in regulations 3(1) and 4(1) does not allow one to infer that the
absence of any such reference in regulation 5(7) means that the obligation applies to
operators in all member States. The reference to the constituent parts of the United
Kingdom in regulation 3(1) was necessary because the meaning of “participating plant”
differs as between the different parts of the United Kingdom. The reference to the
United Kingdom in regulation 4(1) was included to make absolutely clear that the
Secretary of State’s duty to publish an emission plan applies to the whole of the United
Kingdom notwithstanding the separate references to England and Wales, Scotland and
Northern Ireland in regulation 3(1).

Department for Environment, Food and Rural Affairs
18™ October 2007







