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Instruments reported

At the Committee’s meeting on 21 November 2007, it scrutinised a number of
instruments and decided to draw the special attention of both Houses to three of them
in accordance with its Standing Orders. The Instruments and the grounds for reporting
them are given below. Relevant Departmental memoranda are published as appendices
to this report.

1 S.I. 2007/2734: reported for defective drafting

Water Supply (Water Quality) Regulations 2000 (Amendment) Regulations 2007
(S.1. 2007/2734)

1.1 The Committee draws the special attention of both Houses to these Regulations on
the ground that the preamble is defectively drafted in two connected respects.

1.2 The provisions in regulation 2(21)(a)(i) and (b)(ii) substitute for references in the
Water Supply (Water Quality) Regulations 2000 to two Council Directives references to
those Directives as amended from time to time. The power for subordinate legislation to
make express provision to that effect is conferred by paragraph 1A of Schedule 2 to the
European Communities Act 1972 (“the 1972 Act”), which was inserted by section 28 of the
Legislative and Regulatory Reform Act 2006.

1.3 The preamble to these Regulations recites, in the first paragraph, that the Secretary of
State is designated for the purposes of section 2(2) of 1972 Act “as read with paragraph 1A
of Schedule 2 to that Act” in relation to measures relating to the quality of water intended
for domestic purposes or for use in a food production undertaking. Given that the
designation was effected by means of an Order made in 1998, that cannot be accurate. The
second paragraph correctly identifies the opinion that the Secretary of State needs to come
to in order to rely on paragraph 1A. The third paragraph of the preamble states that the
above provisions (plus others) are made in exercise of the powers conferred by section 2(2)
of the 1972 Act, without mention of paragraph 1A of Schedule 2 to that Act.

1.4 In a memorandum printed at Appendix 1, the Department for Environment, Food and
Rural Affairs accepts that the natural place to put the reference to paragraph 1A is in the
third paragraph. The Department goes on to explain that the failure to do so does not affect
the validity of the Regulations. Given the second paragraph of the preamble, the
Committee would not disagree with the Department’s statement as to validity, but it
remains the case that the wording of the preamble could have matched what was intended
to be achieved but did not do so. The Committee accordingly reports the preamble for
defective drafting, acknowledged by the Department.




2 S.I. 2007/2781: reported for unexpected use of the enabling
power and not complying with proper legislative practice

European Communities (Recognition of Professional Qualifications) Regulations 2007
(S.1. 2007/2781)

2.1 The Committee draws the special attention of both Houses to these Regulations on
the ground that they contain an unexpectedly wide use of the enabling power in one
respect and do not comply with proper legislative practice in another.

2.2 This instrument, which is made under section 2(2) of the European Communities Act
2002 as read with paragraph 1A of Schedule 2 to that Act (and implements Directive
2005/36/EC in part), comprises 39 regulations and 6 Schedules. A table of contents appears
at pages 1 and 2. That table lists those regulations which have headings but, as regulations
9, 12, 15, 16, 24, 26, 27 30, 32 and 33 do not have headings, omits any reference to those
regulations. The Committee asked why the left hand column of the table did not instead
refer to regulations 8-9 etc.

2.3 In a memorandum printed at Appendix 2, the Department for Innovation, Universities
and Skills explains that it used the Statutory Instrument template to produce these
Regulations, as it is required to. Apparently the template in its current form does not allow
the format suggested by the Committee. The Department adds that, if the Committee
considers that this is an issue of significance, it would be pleased to raise it with the Office
of Public Sector Information(“OPSI”) to see whether the template can be amended so that
it automatically generates a contents table in the form suggested. It further offers to explore
the possibility of ensuring that future publications of the Regulations and website versions
can be in that form.

2.4 The Committee is very pleased to see a positive response, invites the Department to
take the action it has proposed and has also asked its Clerk to draw the attention of OPSI to
this report. In the meantime the Committee is surprised by the idea that Departments
might be unavoidably constrained by what the template automatically generates and
reports the table of contents on the ground that it does not comply with proper
legislative practice.

2.5 Regulation 11(1), which is made pursuant to Article 7(1) of the Directive, requires
competent authorities to require that where an applicant first moves from another relevant
European State to the United Kingdom in order to provide services in a regulated
profession, the applicant informs the appropriate competent authority by way of a
declaration. For certain types of applicant there is more than one competent authority. The
Department explains in its memorandum that in such cases the appropriate competent will
be the one to which the applicant applies in order to be authorised to pursue his chosen
profession, and the Committee accepts that in the circumstances the description
‘appropriate’ - in the case of an overlap — provides adequate clarity.




2.6 The Department does not, however, provide a satisfactory explanation of the
expression “competent authorities” in the context of regulation 11(1). It states that the
expression is used to impose an obligation on all competent authorities. This strikes the
Committee as surprisingly wide, given that it appears to make no sense, in the case of an
insolvency practitioner, in respect of whom there are potentially ten competent authorities,
for each of those competent authorities to be under an obligation to require an applicant
(of whom most of them will be unaware) to provide information; nor does Article 7(1) of
the Directive appear to require a duty to be imposed on them. To the extent that
regulation 11(1) purports to impose obligations on all competent authorities , the
Committee reports it for being an unexpectedly wide use of the enabling power.

3 S.1. 2007/2874: reported for defective drafting

Criminal Justice Act 2003 (Commencement No.17) Order 2007 (S.I. 2007/2874)

3.1 The Committee draws the special attention of both Houses to this Order on the
ground that it is defectively drafted in one respect.

3.2 This Order was made on 1 October 2007. Article 2 purports to bring certain provisions
of the Criminal Justice Act 2003 into force on the same day. By virtue of section 4(a) of the
Interpretation Act 1978, where a provision of an Act is expressed to come into force on a
particular day, it comes into force at the beginning of that day. These provisions
commenced by this Order therefore came into force at the beginning of 1 October, before
the Order itself was made.

3.3 In a memorandum printed at Appendix 3, the Ministry of Justice states that the
purported retrospective commencement was an error: although there was a need for speed,
there was no need for retrospection. The Committee accordingly reports article 2 of this
Order for defective drafting, acknowledged by the Department.

Instruments not reported

The Committee has considered the instruments set out in the Annex to this Report and
has determined that the special attention of both Houses does not require to be drawn to
any of them.
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Appendix 1

S.l1. 2007/2734: memorandum from the Department for Environment,
Food and Rural Affairs

Water Supply (Water Quality) Regulations 2000 (Amendment) Regulations 2007
(S.1. 2007/2734)

L. The Committee has asked the Department for Environment, Food and Rural
Affairs for a memorandum on the following point:

In the preamble to this instrument, should the words “as read with paragraph 1A
of Schedule 2 to that Act” have appeared after the reference to the European
Communities Act 1972 in the third paragraph instead of after the reference to that
Act in the first paragraph?

2. The Department accepts that the natural place to put the reference to paragraph
1A is in the third paragraph of the preamble. This doesn’t affect the validity of the
Regulations because the effect of section 28 of the Legislative and Regulatory Reform
Act is that section 2(2) has to be read with paragraph 1A of Schedule 2. Moreover,
having stated in the first paragraph of the preamble that section 2(2) is to be read with
paragraph 1A, and having stated in the second paragraph that it is the Secretary of
State's view that it is expedient for certain directives to be construed as references to
those directives as amended from time to time (a power conferred by paragraph 1A), it
is implicit that the reference to section 2(2) in the third paragraph is also to be read with
paragraph 1A.

Department for Environment, Food and Rural Affairs
2nd November 2007




Appendix 2

S.1. 2007/2781: memorandum from the Department for Innovation,
Universities and Skills

European Communities (Recognition of Professional Qualifications) Regulations 2007
(S.1. 2007/2781)

The Committee has requested the Department to submit a memorandum on the points
reproduced below in relation to the European Communities (Recognition of
Professional Qualifications) Regulations 2007 (“the Regulations”). The Department’s
response follows each point raised:

1. In cases where the table of contents lists headings covering more than one
provision, why does the left hand column only register the first of the provisions so covered
(e.g. “8” rather than “8-97)?

The Department, as it is required to do, used the Statutory Instrument template to draft
these Regulations. The template automatically generates a table of contents in the form
which appears in the Regulations.

In drafting the Regulations, the Department considered whether to give a title to each of
the regulations in order to avoid this problem. However, the Department took the view
that in some cases more than one regulation naturally fell under a single heading, and
that to divide them by artificial headings made the Regulations as a whole less clear to
applicants and competent authorities.

If the Committee considers that this is an issue of significance, the Department would be
pleased to raise it with OPSI/TSO to see whether the template can be amended so that it
automatically generates a contents table in the form suggested. The Department would
also be happy to explore the possibility of ensuring that future publications of the
Regulations and website versions can be in the form suggested.

2. Regulation 11(1) imposes an obligation in specified circumstances on “competent
authorities” to require an applicant to give a declaration to “the appropriate competent
authority”. Explain the meaning of the quoted expressions in a case where more than one
competent authority is listed in Schedule 1 in respect of the profession in question.

Regulation 11 exercises the discretion given to Member States in Article 7(1) of the
Directive. The expression “competent authorities” is used to impose an obligation on all
competent authorities (the meaning of which is set out in regulations 2 and 4) in the UK
to require applicants to submit a declaration. The expression “appropriate competent
authority” is used in relation to an individual applicant, to make clear that the













