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The full constitution and powers of the Committee are set out in House of Commons Standing Order
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Remit

The Joint Committee on Statutory Instruments (JCSI) is appointed to consider statutory instruments
made in exercise of powers granted by Act of Parliament. Instruments not laid before Parliament are
included within the Committee's remit; but local instruments and instruments made by devolved
administrations are not considered by JCSI unless they are required to be laid before Parliament.

The role of the JCSI, whose membership is drawn from both Houses of Parliament, is to assess the
technical qualities of each instrument that falls within its remit and to decide whether to draw the
special attention of each House to any instrument on one or more of the following grounds:

i. thatitimposes, or sets the amount of, a charge on public revenue or that it requires payment for
a licence, consent or service to be made to the Exchequer, a government department or a public
or local authority, or sets the amount of the payment;

ii. that its parent legislation says that it cannot be challenged in the courts;

iii. that it appears to have retrospective effect without the express authority of the parent
legislation;

iv. that there appears to have been unjustifiable delay in publishing it or laying it before
Parliament;

v. that there appears to have been unjustifiable delay in sending a notification under the proviso
to section 4(1) of the Statutory Instruments Act 1946, where the instrument has come into force
before it has been laid;

vi. that there appears to be doubt about whether there is power to make it or that it appears to
make an unusual or unexpected use of the power to make;

vii. that its form or meaning needs to be explained;
viii. that its drafting appears to be defective;
ix. oron any other ground which does not go to its merits or the policy behind it.

The Committee usually meets weekly when Parliament is sitting.
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Instruments reported

At the Committee’s meeting on 21 March 2007, it scrutinised a number of instruments
and decided to draw the special attention of both Houses to three of them in accordance
with its Standing Orders. The Instruments and the grounds for reporting them are
given below. Relevant Departmental memoranda are published as appendices to this
report.

1 S.I. 2007/274: reported for defective drafting

Air Navigation (Amendment) Order 2007 (S.I. 2007/274)

1.1 The Committee draws the special attention of both Houses to this Order on the
ground that it is defectively drafted in two related respects.

1.2 This Order comes into force on 15 March 2007. Article 4(11) and (13) insert new
paragraphs 5(2)(a)(v)(bb) and 5(15)(a)(v)(cc) into Schedule 4 to the Air Navigation Order
2005. Those new paragraphs appear to require aeroplanes and helicopters flying on or after
1 January 2007 to carry an emergency locator transmitter in certain circumstances. The
Committee asked the Department for Transport whether this apparent retroactive
application was intended and, if so, how this was authorised by the enabling legislation.

1.3 In a memorandum printed at Appendix 1 the Department explains that it was not
intended that any part of the Order should have retrospective effect and that the reference
to 1 January 2007 in the two paragraphs in question should have been omitted. The Civil
Aviation Authority (which drafted the Order) and the Department have apologised for this
oversight. The memorandum raises the point that arguably the relevant requirements
would only apply as from 15 March in any event, and the Committee sees the force in that;
there is no authority for retroaction in the enabling powers quoted, whereas there is case
law authority (Dunkley v Evans [1981] IWLR 1522) for disregarding any element of a
statutory instrument in excess of enabling powers if it can be severed textually (as here) or
conceptually. It is intended that a further order will be made as soon as possible so as to put
the commencement date for the new requirements beyond doubt (although the
Department recognises that it cannot affect the period between 1 January and 15 March).
The Committee welcomes this and assumes that the alteration will simply be the deletion
of the words “on or after 1st January 2007” in the two provisions affected, given that any
specific mention of 15 March would now give rise to further apparent retroaction. The
Committee reports article 4(11) and (13) for defective drafting, acknowledged by the
Department.




2 S.1. 2007/402: reported for defective drafting

Welfare of Animals (Slaughter or Killing) (Amendment) (England) Regulations 2007
(S.1. 2007/402)

2.1 The Committee draws the special attention of both Houses to these Regulations on
the ground that they are defectively drafted.

2.2 Regulation 2(5) inserts a new Schedule 7A into the Welfare of Animals (Slaughter or
Killing) Regulations 1995 in relation to England. That Schedule is concerned with killing
birds by exposure to gas mixtures (which comprise various combinations of carbon
dioxide of certain minimum concentrations in atmospheric air, in one case together with
an inert gas). New paragraph 13(e) of Schedule 5 to the principal Regulations (inserted by
regulation 2(4) of these Regulations refers to exposure of birds to “carbon dioxide or gas
mixtures” in accordance with Schedule 7A. In a memorandum printed at Appendix 2 the
Department for Environment, Food and Rural Affairs acknowledges that the reference to
carbon dioxide in new paragraph 13(e) of Schedule 5 was “unnecessary”. The Committee
reports regulation 2(4) for defective drafting in this respect, acknowledged in principle
by the Department.

2.3 The Department also acknowledges that the Regulations make inconsistent reference to
the circumstances in which new Schedule 7A applies. The Department explains that new
Schedule 7A is not intended to apply in a knacker’s yard (this is reflected in new paragraph
13(e) of Schedule 5 to the principal Regulations); the Department accepts that the heading
to Schedule 7A, the words in parenthesis in new regulation 15(2) (inserted by regulation
2(2) of these Regulations) and the Explanatory Note should have said so, rather than
indicating to the contrary. The Committee observes in consequence that Part III of
Schedule 7A also appears to require clarification in this respect and reports the
Regulations for defective drafting (acknowledged by the Department) in making
inconsistent reference to the circumstances in which new Schedule 7A applies.

2.4 Paragraph 3(5) of Schedule 7A states that no person shall kill birds by exposure to gas
mixtures elsewhere than in a slaughterhouse except where authorised to do so in
accordance with that paragraph. But paragraph 2 also allows such action in certain other
circumstances. The Committee asked the Department to explain why paragraph 3(5) took
no account of paragraph 2. The Department, without providing an explanation, states in its
memorandum that the prohibition in paragraph 3(5) is not intended to cover people with a
permission to kill hens under paragraph 2 and that the contrary view would deprive
paragraph 2 of any effect. However, no justification has been offered for the inclusion
(without reconciliation) of two provisions that are flatly contradictory, and the Committee
accordingly reports paragraph 3(5) of new Schedule 7A (inserted by regulation 2(5)) for
defective drafting in failing to exclude paragraph 2 from the prohibition in paragraph
3(5).

2.5 The Department gives no indication that an instrument will be forthcoming to correct
the above deficiencies. The Committee considers that it is appropriate for such an
instrument to be made at an early opportunity.




3 S.1. 2007/406: reported for unusual and unexpected use of the
enabling power

Town and Country Planning (General Permitted Development) (Amendment) (England)
Order 2007 (S.1. 2007/406)

3.1 The Committee draws the special attention of both Houses to this Order on the
ground that in one respect it makes an unusual and unexpected use of the enabling
power.

3.2 Article 2(2) inserts a new Part 39 in Schedule 2 to the Town and Country Planning
(General Permitted Development) Order 1995. The new provisions themselves grant
planning permission in respect of the erection of buildings necessary to protect birds from
avian influenza. Pursuant to section 60(1) of the Town and Country Planning Act 1990,
this permission is made subject to conditions which are specified in the Order. One of the
conditions is that the building be removed and the land be restored “on or before the
relevant date” (paragraph A2(c) of new Part 39). The expression “relevant date” is defined
in paragraph A3 of new Part 39 as:

“(a)  19th February 2008; or
(b)  the date on which the use of the building ... ceases to be necessary for the
purposes of protecting poultry or other captive birds from avian influenza,
whichever is the earlier.”

3.3 The Committee asked the Department for Communities and Local Government to
explain how this condition was intended to operate in a case where building removal and
land restoration appeared possibly to call for work extending beyond the day on which the
need for the building ceased.

3.4 In a lucidly expressed memorandum printed at Appendix 3 the Department accepts
that the second limb of the definition of “relevant date” may mean that it would be difficult
in some cases to comply with condition A2(c)(i). Here the Committee observes that the
difficulty may relate to compliance with the whole of condition A2(c), not merely the first
limb of that condition.

3.5 The Department considers it likely that the “relevant date” will be 19 February 2008 in
any event, rather than the date provided for in the second limb of the definition, but even if
it is the other date, the Department considers that the difficulty in complying with the
condition will not create a problem in practice. It explains that where there has been a
failure to comply with a condition attaching to a planning permission, the local planning
authority has a discretion as to whether to take enforcement action under Part 7 of the
1990 Act; that no criminal liability arises from the mere fact that a condition has not been
complied with; and that the purpose of enforcement action is to remedy the breach of
planning control, not to punish. The memorandum lists three options for enforcement
action, and it is apparent that when serving an enforcement notice or breach of conditions
notice, the enforcement body must allow adequate time for the work to be done. If there
were an application to the court for an injunction under section 187B (erroneously referred
to as 187A in the memorandum) to restrain the breach, the court would be bound to have




regard to the degree of environmental damage resulting from the breach and the urgency
or otherwise of ending it.

3.6 The Committee, whilst appreciating the points made by the Department, notes that the
Order has made compliance with a condition arguably impracticable in certain cases,
leaving it to the common sense of enforcers to recognise that fact in deciding whether or
not to take enforcement action. Developers would not have been faced with that
uncertainty, had the Order itself provided a suitable period of grace in such circumstances,
The Committee reports article 2(2) for making an unusual and unexpected use of the
enabling power in section 60(1) of the 1990 Act in this respect.

Instruments not reported

The Committee has considered the instruments set out in the Annex to this Report and
has determined that the special attention of both Houses does not require to be drawn to
any of them.

A memorandum from the Department for Environment, Food and Rural Affairs in
connection with the Local Access Forums (England) Regulations 2007 (S.I. 2007/268) is
printed at Appendix 4.
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Instruments to which the Committee does not draw the special attention of both Houses

e denotes that the written evidence submitted in connection with the instrument is
printed with this Report
o denotes written evidence has been submitted but not printed

Draft instruments requiring affirmative approval

Draft S.l.
Draft S.l.

Draft S.l.
Draft S.l.

Draft S.l.

Community Drivers’ Hours and Recording Equipment Regulations 2007

Community Legal Service (Asylum and Immigration Appeals)
(Amendment) Regulations 2007

Immigration and Nationality (Fees) Regulations 2007

Legal Aid (Asylum and Immigration Appeals) (Northern Ireland)
Regulations 2007

Local Authorities (Mayoral Elections) (England and Wales)
Regulations 2007

Instruments subject to annulment

S.l. 2007/268
S.l. 2007/441

S.l. 2007/496

S.1. 2007/497

S.1. 2007/504
S.1. 2007/542

S.1. 2007/543

S.l. 2007/544

S.1. 2007/556

S.l. 2007/557

S.1. 2007/559

S.1. 2007/560
S.1. 2007/561

S.l. 2007/564
S.1. 2007/565

Local Access Forums (England) Regulations 2007

Royal Pharmaceutical Society of Great Britain (Registration Rules) Order
of Council 2007

School Admissions (Alteration and Variation of, and Objections to,
Arrangements) (England) Regulations 2007

Education (Determination of Admission Arrangements) (Amendment)
(England) Regulations 2007

NHS Direct Special Health Authority Abolition Order 2007

National Health Service (Optical Charges and Payments) Amendment
Regulations 2007

National Health Service (Charges for Drugs and Appliances) Amendment
Regulations 2007

National Health Service (Dental Charges, General Dental Services
Contracts and Personal Dental Services Agreements) Amendment
Regulations 2007

Commission for Social Care Inspection (Fees and Frequency of Inspections)
Regulations 2007

Lewisham Primary Care Trust (Transfer of Trust Property) Order 2007

National Health Service (Functions of Strategic Health Authorities and
Primary Care Trusts and Administration Arrangements) (England)
(Amendment) Regulations 2007

Home Information Pack (Redress Scheme) Order 2007

Royal Pharmaceutical Society of Great Britain (Fitness to Practice and
Registration Appeals Committees and their Advisers Rules) Order of
Council 2007

Approved European Pharmacy Qualifications Order of Council 2007

Postgraduate Medical Education and Training Board (Fees) Rules
Order 2007



S.l. 2007/577
S.1. 2007/584
S.1. 2007/605

S.1. 2007/606

S.l1. 2007/629

S.l. 2007/632

S.1. 2007/633

S.l. 2007/634

S.1. 2007/661

S.l. 2007/673

S.l. 2007/675

S.l. 2007/677
S.1. 2007/680
S.l. 2007/682

Gambling Appeals Tribunal (Amendment) Rules 2007
Street Works (Inspection Fees) (England) (Amendment) Regulations 2007

Vehicle Drivers (Certificates of Professional Competence)
Regulations 2007

Passenger and Goods Vehicles (Recording Equipment) (Approval of Fitters
and Workshops) (Fees) (Amendment) Regulations 2007

Electricity (Class Exemptions from the Requirement for a Licence)
(Amendment) Order 2007

International Transport of Goods under Cover of TIR Carnets (Fees)
(Amendment) Regulations 2007

Common Agricultural Policy Single Payment Scheme (Set-aside) (England)
(Amendment) Regulations 2007

International Carriage of Dangerous Goods by Road (Fees) (Amendment)
Regulations 2007

Lord Chancellor (Transfer of Functions and Supplementary Provisions)
Order 2007

Curd Cheese (Restriction on Placing on the Market) (England)
(Revocation) Regulations 2007

Judicial Pensions and Retirement Act 1993 (Addition of Qualifying Judicial
Offices) Order 2007

Patents (Amendment) Rules 2007
Civil Proceedings Fees (Amendment) Order 2007
Family Proceedings Fees (Amendment) Order 2007

Instruments subject to annulment (Northern Ireland)

S.R. 2007/72
S.R. 2007/104
S.R. 2007/109

Rates (Recreational Hereditaments) Order (Northern Ireland) 2007
Renewables Obligation Order (Northern Ireland) 2007

Pneumoconiosis, etc., (Workers' Compensation) (Payment of Claims)
(Amendment) Regulations (Northern Ireland) 2007

Instruments not subject to Parliamentary proceedings not laid before Parliament

S.l. 2007/566
S.1. 2007/598
S.l1. 2007/621

S.l. 2007/644

S.1. 2007/681

School Admissions Code (Appointed Day) (England) Order 2007
Civil Aviation Act 2006 (Commencement No. 1) Order 2007

Criminal Justice and Public Order Act 1994 (Commencement No. 14)
Order 2007

New Northern Ireland Assembly Elections (Returning Officer's Charges)
(Amendment) Order 2007

Public Trustee (Fees) (Amendment) Order 2007


















