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Powers 
The full constitution and powers of the Committee are set out in House of Commons Standing Order 
No. 151 and House of Lords Standing Order No. 74, available on the Internet via 
www.parliament.uk/jcsi. 
 
Remit 
The Joint Committee on Statutory Instruments (JCSI) is appointed to consider statutory instruments 
made in exercise of powers granted by Act of Parliament. Instruments not laid before Parliament are 
included within the Committee's remit; but local instruments and instruments made by devolved 
administrations are not considered by JCSI unless they are required to be laid before Parliament. 
 
The role of the JCSI, whose membership is drawn from both Houses of Parliament, is to assess the 
technical qualities of each instrument that falls within its remit and to decide whether to draw the 
special attention of each House to any instrument on one or more of the following grounds: 

i. that it imposes, or sets the amount of, a charge on public revenue or that it requires payment for 
a licence, consent or service to be made to the Exchequer, a government department or a public 
or local authority, or sets the amount of the payment;  

ii. that its parent legislation says that it cannot be challenged in the courts;  
iii. that it appears to have retrospective effect without the express authority of the parent 

legislation;  
iv. that there appears to have been unjustifiable delay in publishing it or laying it before 

Parliament; 
v. that there appears to have been unjustifiable delay in sending a notification under the proviso 

to section 4(1) of the Statutory Instruments Act 1946, where the instrument has come into force 
before it has been laid;  

vi. that there appears to be doubt about whether there is power to make it or that it appears to 
make an unusual or unexpected use of the power to make;  

vii. that its form or meaning needs to be explained;  
viii. that its drafting appears to be defective;  
ix. or on any other ground which does not go to its merits or the policy behind it.  

 
The Committee usually meets weekly when Parliament is sitting.  
 
Publications 
The reports of the Committee are published by The Stationery Office by Order of both Houses. All 
publications of the Committee are available on the Internet from www.parliament.uk/jcsi.  
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Christine Cogger (Commons) and Peter Milledge (Lords). 
 
Contacts 
All correspondence should be addressed to the Clerk of the Joint Committee on Statutory Instruments, 
Delegated Legislation Office, 7 Millbank, London SW1P 3JA. The telephone number for general 
inquiries is: 020 7219 2830; the Committee's e–mail address is: jcsi@parliament.uk. 
 



3 

 

 

Contents 

Report Page 

Instruments reported 4 
1 S.I. 2006/3327: reported for defective drafting 4 
2 S.I. 2007/60: reported for not according with proper drafting practice 6 

Instruments not reported 7 

Annex 8 

Appendix 1 10 
S.I. 2006/3327: memoranda from the Foreign and Commonwealth Office 10 

Appendix 2 13 
S.I. 2007/60: memorandum from the Department for Work and Pensions 13 
 

 



4 

 

 

Instruments reported 

At the Committee’s meeting on 28 February 2007, it scrutinised a number of 
instruments and decided to draw the special attention of both Houses to two of them 
in accordance with its Standing Orders. The Instruments and the grounds for 
reporting them are given below. Relevant Departmental memoranda are published as 
appendices to this report.  

1  S.I. 2006/3327: reported for defective drafting 

North Korea (United Nations Measures) (Overseas Territories) Order 2006 (S.I. 2006/3327) 

1.1 The Committee draws the special attention of both Houses to this Order on the 
ground that it is defectively drafted in one significant area and in two other respects. 

1.2 This Order gives effect in overseas territories to United Nations Security Council 
Resolution 1718(2006). That Resolution was adopted on 14 October 2006 and includes a 
requirement (without any deferment specified) that all states shall prevent the direct or 
indirect supply, sale or transfer of luxury goods (a term not further defined in the 
Resolution) to North Korea. Implementation of the Resolution, so far as territory of the 
European Union is concerned, awaits action by the Council of the European Union. For 
territory outside the Union implementation is a matter for the individual state responsible 
– hence the fact that these Regulations came into effect on 16 December 2006 significantly 
in advance of European Union legislation. 

1.3 The Department’s policy appears to be approximation so far as possible, in establishing 
what is comprised within the luxury goods concept, to the intended legislation of the 
European Union. In the current draft Council Regulation supplied, Article 4 and Annex 
III prohibit the supply and export of specified goods, the identification of which lacks the 
precision the Committee would expect to see in offence related provisions. Thus the list of 
prohibited goods contains numerous subjective descriptions, such as “high-quality” wines, 
cigars, leather articles and garments, “high-end” electronic items, and “luxury” perfumes, 
vehicles and clocks. A possibility of further definition is included in Article 13, which gives 
the Commission power to amend Annex III, in order to refine or adapt the list, or to add 
the reference numbers taken from the Combined Nomenclature as set out in Annex I to 
Regulation (EEC) No 2658/87, but there is no assurance that such a course will take place.  

1.4 In choosing therefore to replicate the list in its present form, without the further 
definition that it could have chosen to include, the Foreign and Commonwealth Office 
necessarily accepted that level of imprecision. In addition, articles 4 and 5 of the Order 
prohibit the supply or export to North Korea of “prohibited luxury goods”, defined in 
article 2(1) as the goods listed in Schedule 4 (which replicates Annex III to the draft 
Council Regulation) as amended from time to time – a formulation that on the surface 
appears wholly unnecessary. Article 3(d) requires the Governor (of the territory in 
question) to cause a list of prohibited luxury goods to be published in the gazette of the 
territory as necessary from time to time, and article 3 ends with the following: 
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“Declaring that the Governor may by notice in the gazette amend the list of 
prohibited luxury goods in Schedule 4 in accordance with any European 
Community Regulation giving effect to the Security Council Resolution.” 

1.5 The Committee was concerned that the Order purported to confer power on the 
Governor to amend the Order itself, and that the description of prohibited luxury goods 
was too vague to found the basis of criminal liability. Two memoranda from the Foreign 
and Commonwealth Office in response to the Committee’s questions are printed at 
Appendix 1. 

1.6 It is clear from the Department’s response that, if Annex III to the draft Council 
Regulation is adopted without further precision so as to give effect to the Security Council 
Resolution within the EU, it will be the case in the United Kingdom that the prohibition of 
the export or supply of the goods in question goods will have direct effect notwithstanding 
the vagueness of the definition of such goods. 

1.7 There are, however, difficulties which arise from the choice of accepting – for territory 
outside the European Union - the current draft of the Council Regulation as the basis of 
the prohibition in this Order. Within the EU, any decision of the European Court of 
Justice on the matter will provide authoritative guidance on the meaning of the 
expressions used in Annex III to the Regulation even if they are not further defined; such a 
decision will, however, have no direct bearing on the meaning of those expressions as they 
apply to the overseas territories by virtue of this Order. Moreover, as the draft Regulation 
has not yet been adopted, it may (if adopted at all) be in a different form.  

1.8 It is also clear that the Department intended, not that the Governor of each territory 
should have power to amend Schedule 4 to the Order, but that he should have power 
instead to amend the list of prohibited luxury goods which applies in that territory. The 
way that the Order is drafted, however, is not appropriate to achieve that intention. The 
definition of “prohibited luxury goods”, which expressly envisages the amendment of 
Schedule 4 without a further Order, together with the declaration in article 3, suggests that 
the Governor has been given that power. 

1.9 The Department has indicated its willingness to amend the Order, and its intention to 
do so if and when the draft Council Regulation is adopted. The Committee welcomes this 
suggestion and hopes it may be helpful to suggest some amendments which the 
Department could make in order to reconcile intended policy with the precision called for 
where there is possibility of a criminal conviction. 

1.10 “Prohibited luxury goods” could be defined as meaning the goods listed in the list 
published from time to time by the Governor in accordance with article 3(d), (perhaps as 
qualified by any ruling as specified below). Article 3(d) could impose an initial duty on the 
Governor to publish a list of the goods set out in Annex III to the Council Regulation 
(which is set out for information in Schedule 4), and a subsequent duty to publish a revised 
list to reflect any amendments made to that Annex. Provision could also be made to the 
effect that any expression used in the published list would have the same meaning as it has 
in Annex III (and that would incorporate any decisions of the European Court of Justice). 
Finally the Governor could be empowered, in case of any case where there was ambiguity, 
to communicate an individual ruling on the application of any person whose action might 
be prohibited as to whether the item to which the application related fell within the scope 
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of prohibited luxury goods – though that would not be necessary if, by the time of 
adoption, the imprecision in the EU Council Regulation had been eliminated. 

1.11 By introducing a list from an as yet unadopted draft Council Regulation without 
further definition, the Department has caused itself difficulties, which it has exacerbated by 
failure to give clear effect to its intention as to how the list might be amended. The 
Committee reports the definition of “prohibited luxury goods” in article 2(1) as read 
with article 3 for defective drafting for the reasons given above. 

1.12 Article 2(1) of the Order also defines “export” as meaning shipment as stores. The 
Department acknowledges that definitions of “shipment” and “stores” ought also to have 
been included. Article 8 of the Order prohibits the procurement of restricted goods from 
North Korea. “Procurement” is defined in article 2(1) as procurement by any person or 
body to whom this Order applies ...”. The Order does not contain a statement of the persons 
or bodies to which it applies, but article 1(5) specifies those who may commit an offence 
under the Order. The Department explains that the italicised words are intended to refer 
back to article 1(5), and offers to delete them when the Order is amended if they are 
unnecessary. In the Committee’s view, the words are not only otiose but also potentially 
confusing, as the reader is likely to assume that they have some special meaning which 
they do not in fact have. The Committee accordingly reports article 2(1) for defective 
drafting in these two respects, as acknowledged by the Department. 

2  S.I. 2007/60: reported for not according with proper drafting 
practice 

Occupational and Personal Pension Schemes (Prescribed Bodies) Regulations 2007 
(S.I. 2007/60) 

2.1 The Committee draws the special attention of both Houses to these Regulations on 
the ground that in one respect they fail to accord with proper drafting practice. 

2.2 Regulation 9(a) amends regulation 1(2) of the Pensions on Divorce etc. (Provision of 
Information) Regulations 2000 by inserting a definition of “the Board for Actuarial 
Standards” in the appropriate alphabetical place – a formula used for insertion of that 
definition into the interpretation provision in 16 previous instruments. 

2.3 In general the formula does not give rise to ambiguity as to location of the definition. 
However the interpretation provision of the 2000 Regulations (regulation 1(2)) was 
internally inconsistent from the start. It begins with definitions of “the 1993 Act”, “the 
1995 Act” and “the 1999 Act”. These are followed by definitions of “the Charging 
Regulations”, “the Implementation and Discharge of Liability Regulations” and “the 
Valuation Regulations”. These are the only Acts and instruments defined in regulation 
1(2). After the definitions of Acts and instruments, there are definitions of expressions 
from “active member” to “trustees or managers” and, generally, these appear in 
alphabetical order. There is an anomaly, however, in that “the party with pension rights” is 
treated as beginning with “party” but “the Regulatory Authority” is treated as beginning 
with “the”. This inconsistent treatment of the definite article leads to uncertainty as to 
where the definition of “the Board...” is to be inserted. 
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2.4 In a memorandum printed at Appendix 2, the Department for Work and Pensions 
states that the new definition was intended to be inserted after that of “the 1999 Act”. It 
suggests that this accords with the existing sequence in regulation 1(2), whereby (with the 
exception of the definitions of “the party with pension rights” and “the Regulatory 
Authority”) expressions beginning with the definite article precede those which do not. 
The Department does not appear to have recognised that the general approach of that 
provision is to list definitions of legislation first (with primary legislation preceding 
secondary), even though the scheme of legislation first, other definitions later, is applied in 
almost all of the other 15 instruments amended by these Regulations, and none of their 
interpretation provisions is consistent only with an approach that definitions beginning 
with ‘the’ are bound to precede others. 

2.5 The Department suggests that section 8 of the Welfare Reform and Pensions Act 1999 
is analogous. In that section, however, first two definitions are of “the 1993 Act” and “the 
1995 Act”, the third is of “the Authority”, and the fourth is of “designated scheme”. The 
third definition would therefore appear before the fourth irrespective of any precedence 
being given to “the” as long as the definite article is ignored completely. 

2.6 The Committee notes that Butterworths, the publishers of the LexisNexis® on-line 
legislation service, have inserted the new definition at the place intended by the 
Department, but that is not dictated by the text; in any event, a choice made by 
commercial publishers is not authoritative. The principal difficulty with the failure to be 
more specific in relation to this amendment arises because the original provision failed to 
give consistent treatment to the definite article, which meant that “the appropriate 
alphabetical place” could not be identified with certainty. There is always a possibility that 
the clarity of the location of a later amendment to regulation 1(2) of the 2000 Regulations 
will depend on the unambiguous location of the new definition, but in this case priority 
was given to repetition of a standard formula. The Committee accordingly reports 
regulation 9(a) for a failure to accord with proper drafting practice. 

Instruments not reported 

The Committee has considered the instruments set out in the Annex to this Report and 
has determined that the special attention of both Houses does not require to be drawn 
to any of them. 

 
 
















