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Instruments reported

At the Committee’s meeting on 13 December 2006, it scrutinised a number of
instruments and decided to draw the special attention of both Houses to two of them in
accordance with its Standing Orders. The instruments and the grounds for reporting
them are given below. Relevant Departmental memoranda are published as appendices
to this report.

1 S.I. 2006/2647: reported for defective drafting

Measuring Instruments (Gas Meters) Regulations 2006 (S.I. 2006/2647)

1.1 The Committee draws the special attention of both Houses to these Regulations on
the ground that they are defectively drafted.

1.2 Paragraphs 12, 13 and 15 of Schedule 1 impose requirements which must be fulfilled by
a Class 1.0 gas meter or a Class 1.5 gas meter if that meter is lawfully to be placed on the
market. Paragraph 18 of that Schedule specifies which class of meter may be used for which
purposes. The Regulations do not state what a Class 1.0 gas meter or a class 1.5 gas meter
is.

1.3 In the first of its two memoranda printed at Appendix 1, the Department for Trade and
Industry states that the manufacturer of a meter will decide, by reference to paragraph 18,
in what circumstances he proposes that a meter is to be used, and will then have to ensure
that the meter complies with the requirements applicable to that class. It observes that
paragraph 9(1)(b) of Schedule 1 requires a meter to be inscribed with an indication with
respect to its accuracy, and says that in practice the manufacturer will comply with this by
inscribing the meter with its class. In its second memorandum, the Department confirms
that it is not intended that a manufacturer should be required to inscribe the class on a
meter, but states that an inscription of the class will be an indication that the instrument
complies with the requirements applicable to that class.

1.4 Although the Committee can understand what the Department was trying to achieve, it
does not consider that the Regulations as drafted achieve that result. There is no express or
implied definition of what a Class 1.0 or Class 1.5 meter is. A meter might satisfy all the
requirements of either or both classes and still not fall within either class. On the other
hand, a meter might be described as falling within one class but fail to satisfy the
requirements applicable to it, so that an inscription on a meter can be no more than an
indication of the degree of accuracy it is required to have but not of that which it actually
does have.

1.5 The effect of paragraph 18 is therefore that only a meter which may be lawfully placed
on the market if it satisfies certain criteria may be used for the specified purposes. The
intention was clearly that only a meter which does in fact satisfy those criteria may be used.
What is missing from the Regulations is a clear indication of what each class of meter is:
one solution might have been for the Regulations to define a Class 1.0 meter and a Class 1.5
meter as one which the manufacturer holds out as fulfilling the requirements applicable to




a meter of that class. As it is, however, there is an essential ingredient missing from the
Regulations and the Committee accordingly reports them for defective drafting.

2 S.I. 2006/2916: reported for defective drafting

Dangerous Substances and Preparations (Safety) Regulations 2006 (S.I. 2006/2916)

2.1 The Committee draws the special attention of both Houses to these Regulations on
the ground that they are defectively drafted in two respects.

2.2 Regulation 1(2) states that regulation 12 comes into force on 24 August 2007. As the
Department of Trade and Industry states in a memorandum printed at Appendix 2, this
date should have read 15 June 2007. The Department undertakes to correct this error as
soon as possible. The Committee accordingly reports regulation 1(2) for defective
drafting, acknowledged by the Department.

2.3 Paragraphs (2) and (3) of regulation 8 prohibit the supply of certain liquid substances
or preparations. Paragraph (4) states that those paragraphs do not prohibit the supply of a
liquid substance or preparation to which that regulation applies in a single package
containing more than 15 litres. The Department states that this was intended to have the
same meaning as regulation 3A(4) of S.I. 1994/2488, which this instrument replaces. That
provision stated that the relevant paragraphs do not prohibit the supply, in a single
package, in a quantity of more than 15 litres, of any substance or preparation to which this
regulation applies.

2.4 The Committee does not accept that the two provisions have the same effect. The 1994
Regulations referred to the supply of a quantity of more than 15 litres of a relevant
substance or preparation, irrespective of package size. These Regulations, however, refer
not to the quantity of the substance or preparation supplied but to the contents of the
package. Thus a vessel with a capacity of 20 litres which was only half filled with a relevant
substance or preparation would contain 10 litres of that substance and 10 litres of air (or
any other material), but it would still be a single package containing more than 15 litres.

2.5 The Committee welcomes and encourages attempts to simplify drafting, but considers
that in this case the attempted simplification has removed a significant element and

produced an unintended effect, and accordingly reports regulation 8(4) for defective
drafting.

Instruments not reported

The Committee has considered the instruments set out in the Annex to this Report and
has determined that the special attention of both Houses does not require to be drawn to
any of them.




Annex

Instruments to which the Committee does not draw the special attention of both Houses

e denotes that the written evidence submitted in connection with the instrument is
printed with this Report
o denotes written evidence has been submitted but not printed

Draft instruments requiring affirmative approval

Draft S.l.

District Electoral Areas Commissioner (Northern Ireland) (Amendment)
Order 2006

Instruments subject to annulment

S.1. 2006/2950

S.l1. 2006/3045
S.l. 2006/3086
S.l. 2006/3088

S.l. 2006/3096
S.l. 2006/3102

S.l. 2006/3104

Merchant Shipping (Prevention of Pollution by Sewage and Garbage)
Order 2006

Employment Rights (Increase of Limits) Order 2006
Occupational Pensions (Revaluation) Order 2006

Social Security (Incapacity Benefit Work-focused Interviews) Amendment
(No. 2) Regulations 2006

Local Authorities (Categorisation) (England) Order 2006

Local Government (Best Value Authorities) (Power to Trade) (Amendment)
(England) Order 2006

Single European Sky (Functions of the National Supervisory Authority)
Regulations 2006

Instruments subject to annulment (Northern Ireland)

S.R. 2006/469

Justice (Northern Ireland) Act 2002 (Addition of Listed Judicial Offices etc.)
Order 2006

Instruments not subject to Parliamentary proceedings not laid before Parliament

S.1. 2006/3079

Pensions Act 2004 (Codes of Practice) (Member-nominated Trustees and
Directors and Internal Controls) Appointed Day Order 2006



Appendix 1

S.l. 2006/2647: memoranda from the Department of Trade and
Industry

Measuring Instruments (Gas Meters) Regulations 2006 (S.I. 2006/2647)

First memorandum:
1. The Committee has requested a memorandum on the following point.

"Explain how the Regulations establish whether a gas meter should be classified as
a "Class 1.0 relevant instrument” or a "Class 1.5 relevant instrument”, which
expressions appear in regulation 28(4) and (6) and paragraphs 12(a), 13(3) and
15(2) of Schedule 1, or (if this is possible) as an instrument which falls outside
those classes."

2. Class 1.0 and 1.5 describe different classes of accuracy of gas meters. These classes are
included in the Measuring Instruments Directive (2004/22/EC) ("the Directive") because
different levels of accuracy may be appropriate depending on whether the meter is being
used for residential, commercial or light industrial purposes. Paragraph 10 of Annex
M1-002 to the Directive requires Member States to specify the circumstances in which
these respective classes may be used, and this has been implemented by paragraph 18 (1)
and (2) of Schedule 1 to the Regulations.

3. The manufacturer will decide, by reference to paragraph 18 (1) and (2) of Schedule 1,
in what circumstances he proposes that a meteris to be used. He will then have to
ensure that the meter complies with the requirements applicable to that class which are
set out in the Regulations. Paragraph 9(1)(b) of Schedule 1 reflects paragraph 9.1 of
Annex 1 to the Directive in requiring the meter to bear inscriptions as to its accuracy,
and in practice this requirement will be fulfilled by inscribing the class of the meter on
it.

4. Following the approach in Annex M1-002 of the Directive (see paragraphs 1.1, 2.1
and 4), the characteristics of Class 1.0 and 1.5 meters are defined across a number of
different provisions of Schedule 1. Thus paragraph 12 describes the minimum of flows
of gas through the meters of each class, based on the relationships between maximum,
transitional and minimum rates of flow; paragraph 13(3) sets out their respective
maximum permissible errors; and paragraph 15 sets out their respective durability
criteria.

5. The Committee asked whether it is possible for there to be an instrument which falls
outside these classes. The Directive does not recognise any other accuracy classes of gas
meter, and this is reflected in the Regulations.

Department of Trade and Industry
7 November 2006




Second memorandum:

Following the Department’s memorandum of 7 November the Committee has
requested a further memorandum on the following points:

(1) Explain how inscribing the class on a meter will fulfil the requirement of
paragraph 9(1)(b) of Schedule 1, given in particular that the inscription will
indicate only the degree of accuracy that a meter of that class is required to have
but not that which it does in fact have.

The inscription of the class will be an indication by the manufacturer that the
instrument complies with the requirements applicable to Class 1.0 or Class 1.5 meters.
As indicated in paragraph 3 of the Department’s first memorandum, these
requirements are defined across a number of provisions of Schedule 1, so the
inscription will amount to an indication that the meter meets all these requirements.
The Department considers that such an inscription will amount to “information in
respect of its accuracy” as required by paragraph 9(1)(d) of Schedule 1.

(2) If it is intended that the manufacturer should inscribe the meter with an
indication of its class, why is this not expressly required?

This is not expressly required because although, as indicated above, the Department
considers that inscribing the meter with such an indication of its class is an appropriate
way of complying with the requirement to include information in respect of the meter’s
accuracy, this is not expressly required by the Directive and it remains open to a
manufacturer to comply in other ways should he wish to do so.

(3) How is it expected that paragraph 18 of Schedule 1 will be enforced, given that the
Regulations:

(a) contain no definition of what a Class 1.0 or Class 1.5 relevant instrument is (as
opposed to requirements that must be fulfilled if a Class 1.0 or 1.5 relevant
instrument is placed on the market);

(b) appear to impose no sanction in the event of that paragraph being contravened
(see regulation 4(2))?

There is an enforcement mechanism for meters that do not comply with paragraph 18
of Schedule 1. As indicated in the Explanatory Note, non-compliance with regulation
4(1)(d) (which relates to paragraph 18) would mean a meter would lose the protection
afforded by regulations 28 and 29 for meters which are put into use in accordance with
the Regulations. Under regulation 28, such a meter would therefore not be deemed to
be stamped under the Gas Act 1986. If a meter has not been deemed to be stamped, it
will be subject to the enforcement mechanism in the Gas Act 1986, and a person who
supplies gas through it will be guilty of an offence (see section 17(11) of the Gas Act
1986). Regulation 29 makes similar provision for Northern Ireland.

Department of Trade and Industry
4 December 2006



Appendix 2

S.1. 2006/2916: memorandum from the Department of Trade and
Industry

Dangerous Substances and Preparations (Safety) Regulations 2006 (S.I. 2006/2916)

1. The Committee considered the Dangerous Substances and Preparations (Safety)
Regulations 2006 at its meeting on 29 November 2006 and requested a memorandum
on two points.

(1) Why is the commencement date of regulation 12 as shown in the italic
heading not the same as that given in regulation 1(2)?

2. The commencement date for regulation 12 shown in regulation 1(2) is a mistake.
The correct date is that shown in the italic heading. This error was unfortunately present
in the published consultation draft and was not spotted either during the consultation or
prior to the instrument being made. The Department apologises for this error. An
amending instrument is currently being prepared and will be made as soon as possible.

(2)  Should regulation 8(4) refer to a single package containing more than 15
litres “of any such substance or preparation™?

3. Regulation 8(4) derives from regulation 3A of the Dangerous Substances and
Preparations (Safety) (Consolidation) Regulations 1994 (SI 1994/2844) which was
inserted by SI 1999/2084. This provided in paragraph (4):

“Neither paragraph (2) nor paragraph (3) above shall prohibit the supply, in a
single package, in a quantity of more than 15 litres, of any substance or
preparation to which this regulation applies.”

Rather than simply copying out the existing provision in the new Regulations the new
regulation 8(4) seeks to simplify the drafting by adopting a more natural word order
intended to convey the same meaning:

“Paragraphs (2) and (3) do not prohibit the supply of a liquid substance or
preparation to which this regulation applies in a single package containing more
than 15 litres.”

4. Regulation 8(4) contains an exception to the prohibitions on the supply of liquid
substances or preparations imposed by paragraphs (2) and (3). In order for paragraph
(4) to constitute an exception to these paragraphs (as the opening words “paragraphs (2)
and (3) do not prohibit” indicate) the single package of 15 litres must contain a
substance or preparation to which the regulation applies. If that were not so then
paragraph (4) would be to the effect that paragraphs (2) and (3) did not prohibit the
supply in a single package of more than 15 litres of something that was not in any event
prohibited.

Department of Trade and Industry
04/12/06




