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Instruments reported

At the Committee’s meeting on 20 June 2007, it scrutinised a number of instruments
and decided to draw the special attention of both Houses to four of them in accordance
with its Standing Orders. The Instruments and the grounds for reporting them are
given below. Relevant Departmental memoranda are published as appendices to this
report.

1 S.I. 2007/1288: reported for defective drafting

School Organisation (Establishment and Discontinuance of Schools) (England)
Regulations 2007 (S.1. 2007/1288)

1.1 The Committee draws the special attention to both Houses to these Regulations on
the grounds that they are defectively drafted in one respect.

1.2 Regulation 8(1) requires a local education authority in specified circumstances to
publish certain specified matters, including those set out in sub-paragraphs (e) and (f).
Regulation 8(5) requires a local education authority to publish copies of other specified
documents, on any website maintained by them and details of the matters specified in sub-

paragraphs (1)(e) and (f) above.

1.3 In a memorandum printed at Appendix 1, the Department for Education and Skills
accepts that the words “on any website maintained by them” should have appeared at the
end of regulation 8(5), so that they apply to the details referred to in the italicised phrase,
and undertakes to make an appropriate amendment when the Regulations are next
amended. The Department adds, however, that the purpose of the wording of regulation
8(5) will be understood by local authorities, given that it is “specifically about what is to be
published on a website”. Although that is clearly what the Department intended regulation
8(5) to be about, in the Committee’s view this is far from clear from the way it is drafted,
and does not find the Department’s remark convincing. The Committee reports
regulation 8(5) for defective drafting, acknowledged by the Department.

2 S.1. 2007/1330: reported for defective drafting

School Governance (Parent Council) (England) Regulations 2007 (S.1. 2007/1330)

2.1 The Committee draws the special attention to both Houses to these Regulations on
the grounds that they are defectively drafted in two respects.

2.2 Regulation 2(2) states that any reference in the Regulations to the governing body or to
the governing body of a school is a reference to the governing body of a school to which
these Regulations apply. Regulation 2(1) defines “pupil” as meaning a pupil registered at a
school to which these Regulations apply.




2.3 In a memorandum printed at Appendix 2, the Department for Education and Skills
accepts that the expression “the governing body of a school” does not appear elsewhere in
the instrument and ought not to have been included in regulation 2(2). It undertakes to
amend regulation 2(2) at the next opportunity. The Committee accordingly reports the
inclusion of that phrase in regulation 2(2) for defective drafting, acknowledged by the
Department.

2.4 In response to the Committee’s question as to why there is no indication of the schools
to which these Regulations apply, the Department rightly states that, as the Regulations are
made under section 23A of the Education Act 2002, and as that section applies only to
“qualifying schools” as defined in that section, the Regulations can only apply to such
schools. Furthermore, the Explanatory Note includes a reference to section 23A and the
definition of “qualifying school”.

2.5 In the Committee’s view, this does not adequately address the point. The expression “a
school to which these Regulations apply” leads the reader naturally to look for an
explanation of the schools to which they apply. The only such indication in the instrument
itself is in regulation 1(2), which states that the Regulations apply only in relation to
England, but this is of little assistance to the reader. The expression “qualifying school”
should have been used instead of “school to which these Regulations apply”. The
Committee accordingly reports the use of the latter phrase in regulation 2(1) and (2)
for defective drafting.

3 S.I. 2007/1366: reported for defective drafting

School Travel (Piloting of Schemes) (England) Regulations 2007 (S.1. 2007/1366)

3.1 The Committee draws the special attention to both Houses to these Regulations on
the grounds that they are defectively drafted in one respect.

3.2 Regulation 3 requires every application to the Secretary of State for his approval of a
school travel scheme to be in writing and to contain information in respect of each of the
matters specified in “the Schedule”. This is clearly intended to be a reference to the
Schedule to the Regulations, which specifies the information to be so included. However,
regulation 2 states that, in these Regulations, “the Schedule” means Schedule 35C to the
Education Act 1996.

3.3 In a memorandum printed at Appendix 3, the Department for Education and Skills
accepts that regulation 3 does not work properly with the definition in regulation 2. It
suggests that regulation 3 should refer to “the Schedule to these Regulations”. The
Committee would observe that, in addition, the definition in regulation 2 should include
the words “, except in regulation 3,”.

3.4 The Committee agrees with the Department that the intention is sufficiently clear that
it is not necessary to amend the Regulations for the sole purpose of correcting this error,
but reports these Regulations for defective drafting, acknowledged by the Department.




4 S.R.2007/261: reported for defective drafting and failure to
comply with Statutory Instrument Practice

Equality Act (Sexual Orientation) (Amendment No 2) Regulations (Northern Ireland) 2007
(S.R. 2007/261)

4.1 The Committee draws the special attention to both Houses to these Regulations on
the grounds that they are defectively drafted in two respects and fail to comply with
Statutory Instrument Practice.

4.2 This instrument amends the Equality Act (Sexual Orientation) Regulations (Northern
Ireland) 2006 (S.R 2006/439) which the Committee reported for defective drafting in its 6th
Report of this Session.

4.3 Each of regulations 2 to 7 bears the heading “Amendment to regulation [X] of the
Equality Act (Sexual Orientation) Regulations (Northern Ireland) 2006”, but the body
of the text does not identify the instrument which is being amended. In a memorandum
printed at Appendix 4, the Office of the First and Deputy First Minister accepts that this
was an error, and the Committee reports the Regulations for defective drafting,
acknowledged by the Department.

4.4 In paragraphs 1.6 and 1.7 of its 6th Report, the Committee drew attention to the fact
that regulations 31(3) and 32(1) referred to notices being given “in the prescribed manner”
and “in the prescribed form”, although no explanation was given as to the meaning of
“prescribed”. The Department had stated that “prescribed” was intended to mean
“prescribed by an order made by the Office of the First and Deputy First Minister”. The
Committee pointed out that the Equality Act 2006, which confers the power to make those
Regulations, does not expressly permit the Regulations to confer powers on the
Department to legislate by order, and expressed its view that the appropriate action for the
Department to take would be to amend the Regulations so that they themselves (i.e. the
Regulations) specify the form and manner.

4.5 Regulation 2(2) of this instrument, which is intended to address the Committee’s
remarks, simply inserts a definition of “prescribed”, which means prescribed by regulations
made by the Department. In its memorandum, the Department now accepts that there is
no power in the Equality Act 2006 to enable it, in these Regulations, to sub-delegate to itself
power to make further regulations and that regulations 31 and 32 of the 2006 Regulations,
and the amendment made by regulation 2(2) of this instrument, ought not have purported
to do so. The Committee accordingly reports regulation 2(2) for defective drafting,
acknowledged by the Department.

4.6 The Department also acknowledges that these Regulations should have borne an italic
headnote stating that the instrument had been made to correct errors in the 2006
Regulations and was being issued free of charge to all known recipients of those
Regulations, as required by paragraph 3.4.14 of Statutory Instrument Practice, although it
had made arrangements for copies to be made available free of charge. The Committee
accordingly reports these Regulations for a failure to comply with Statutory Instrument
Practice.




4.7 The Department explains that any corrective action is now a matter for the Northern
Ireland Assembly. The Committee agrees.

Instruments not reported

The Committee has considered the instruments set out in the Annex to this Report and
has determined that the special attention of both Houses does not require to be drawn to
any of them.






























