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The Joint Committee on Statutory Instruments (JCSI) is appointed to consider statutory instruments 
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administrations are not considered by JCSI unless they are required to be laid before Parliament. 
 
The role of the JCSI, whose membership is drawn from both Houses of Parliament, is to assess the 
technical qualities of each instrument that falls within its remit and to decide whether to draw the 
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legislation;  
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Parliament; 
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Instruments reported 

At the Committee’s meeting on 13 June 2007, it scrutinised a number of instruments 
and decided to draw the special attention of both Houses to four of them in accordance 
with its Standing Orders. The Instruments and the grounds for reporting them are 
given below. Relevant Departmental memoranda are published as appendices to this 
report.  

1  S.I. 2007/805: reported for defective drafting 

Licensing Act 2003 (Welsh Language Forms) Order 2007 (S.I. 2007/805) 

1.1 The Committee draws the special attention of both Houses to this instrument on 
the ground that it is defectively drafted. 

1.2 This instrument is made by the Secretary of State in the form of an Order and its title 
and the substantive provisions in the body of the instrument refer to it as an Order, but the 
relevant enabling legislation confers power to prescribe matters by regulations. In a 
memorandum printed at Appendix 1 the Department for Culture, Media and Sport 
acknowledges and expresses regret for its error. 

1.3 The question arises whether that defect invalidates the instrument. The Committee 
welcomes the fact that the Department’s memorandum addresses this issue in detail. It 
adduces a number of well-reasoned arguments to support its view that the matter can 
properly be analysed as one of mislabelling of an otherwise valid instrument and that, in 
the event of a legal challenge, a court would be reluctant to annul the instrument on purely 
formal grounds, especially given the lack of any defect in the forms themselves, and the 
likely prejudice to applicants and others who have used the forms in reliance on the validity 
of the instrument. The Committee agrees that, in the light of the Department’s analysis, it 
appears more likely than not that a court would regard the defects in the instrument as 
concerning matters of nomenclature only, not amounting to a breach of a mandatory 
procedural requirement such as to render the instrument ultra vires. The Committee 
reports the instrument for defective drafting, acknowledged by the Department.  

1.4 The Committee notes the Department’s view that revoking and replacing the Order 
would give rise to considerable uncertainty, given the number of applications that may 
have been made in reliance on it since it came into force. The Committee does not share 
the Department’s concern in that regard; the uncertainty already exists as a result of the 
defective drafting of the instrument, and the Committee considers it unsatisfactory in 
principle for that uncertainty to be perpetuated indefinitely. Either the present instrument 
is effective legally or it is not; if it is effective, it can only be effective as being regulations 
notwithstanding its name and can be revoked by regulations. If the present instrument is 
not legally effective, a revocation provision would be superfluous but harmless. In either 
case the advantage of proceeding in this way is that the position is clarified for the future. 
























