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Instruments reported

At the Committee’s meeting on 23 May 2007, it scrutinised a number of instruments
and decided to draw the special attention of both Houses to five of them in accordance
with its Standing Orders. The Instruments and the grounds for reporting them are
given below. Relevant Departmental memoranda are published as appendices to this
report.

1 S.I. 2007/958, 2007/960: reported for defective drafting

School Governance (New Schools) (England) Regulations 2007 (S.I. 2007/958)
School Governance (Federations) (England) Regulations 2007 (S.I. 2007/960)

1.1 The Committee draws the special attention of both Houses to these Regulations on
the ground that they are each defectively drafted in one respect.

1.2 The School Governance (New Schools) (England) Regulations 2007 (“the New Schools
Regulations”) set out the arrangements for the constitution of governing bodies of new
maintained schools in England. Part 7, which includes regulation 52, deals with the
transition from a temporary governing body to a [permanent] governing body. Regulation
52 requires the local education authority to secure that an instrument of government has
been made for each new school in accordance with regulations 29 to 31 of the School
Governance (Constitution) Regulations 2007 (S.I. 2007/957) (“the Constitution
Regulations”).

1.3 Regulation 29 of the Constitution Regulations requires governing bodies and local
education authorities to have regard to any guidance given by the Secretary of State when
making, reviewing or varying instruments of government. Regulation 31 requires the
governing body of a school to prepare a draft of the instrument of government and to
submit it to the local education authority.

1.4 At the time when, by virtue of regulation 52 of the New Schools Regulations, the
governing body of a new school is required to prepare a draft instrument of government,
there will be a temporary governing body but no [permanent] governing body.

1.5 Regulation 43 of the School Governance (Federations) (England) Regulations 2007
(“the Federations Regulations”) requires the relevant authority or authorities (a) to
establish a temporary governing body in respect of each school and (b) to issue a new
instrument of government for each school in accordance with Part 5 of the Constitution
Regulations (which includes regulations 29 to 31). Again, there will be no [permanent]
governing body at this time.

1.6 In a memorandum printed at Appendix 1, the Department for Education and Skills
explains that the intention is that the temporary governing body of the school should draft
the instrument of government and submit it to the authority. It undertakes to amend
regulation 52 of the New Schools Regulations and regulation 47 (presumably intended to
read 43) of the Federations Regulations at the next opportunity to make it clear that, for the
purposes of those provisions, the references in regulations 29 to 31 of the Constitution




Regulations to “the governing body” are to be read as references to “the temporary
governing body”. The Committee observes from the response that consistency appears to
call for a similar amendment to be made to regulation 38(3)(a)(ii) of the Federations
Regulations and accordingly reports regulation 52 of the New Schools Regulations and
regulation 43(b) of the Federations Regulations for defective drafting, acknowledged by
the Department.

2 S.I. 2007/1067: reported for defective drafting and
unexpectedly limited use of enabling power

Environmental Impact Assessment and Natural Habitats (Extraction of Minerals by
Marine Dredging) (England and Northern Ireland) Regulations 2007 (S.I. 2007/1067)

2.1 The Committee draws the special attention of both Houses to these Regulations on
the grounds that they are defectively drafted in one respect and appear to make an
unexpectedly limited use of the enabling power in another respect.

2.2 Paragraph (2) of regulation 21 confers power on the regulator in specified
circumstances, to (a) revoke a permission to carry out dredging, (b) suspend it or (c) vary it
in whole or part, temporarily or permanently. Paragraph (3) sets out the steps which the
regulator must take before revoking or permanently varying a permission, including the
service of a notice on the owner and any holder of the permission. The remainder of
regulation 21 contains provisions which follow on from the service of a notice under

paragraph (3)(a).

2.3 Paragraph (7) provides that, where the regulator considers that it is necessary for the
dredging to cease or the permission to be varied as soon as possible, the permission shall be
suspended or the proposed variation, as the case may be, shall take effect (for the time
being and pending the regulator’s decision under paragraph (11)) from the date on which
the notice in accordance with paragraph (3)(a) is served on the holder of the permission or,
if there is none, the owner; both ‘holder’ and ‘owner’ are defined in the Regulations.

2.4 Paragraph (8) provides that, where the regulator requests additional information under
paragraph (3)(b), but the additional information is not provided by the date specified or
such further period as the regulator may allow, and the permission has not been suspended
under paragraph (7), the permission shall be suspended.

2.5 Paragraph (11) requires the regulator to decide whether to revoke the permission or
vary it permanently, and paragraph (12) requires him to serve a notice of that decision on
any person on whom notice was served under paragraph (3)(a).

2.6 In a memorandum printed at Appendix 2, the Department for Communities and Local
Government states that regulation 21(2) is not intended to confer a free-standing power to
suspend a permission or to vary one temporarily. Rather, the powers to so suspend or vary
are intended to form part of the procedure for a revocation or permanent variation in
certain cases, as provided for in paragraphs (7) and (8). The Department claims that it is
apparent from the reference in paragraph (7) to the notice served in accordance with
paragraph (3)(a), the reference in paragraph (8) to the request for information under
paragraph (3)(b), and the words in brackets in paragraph (7) which refer to the regulator’s




















































