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Instruments reported

At the Committee’s meeting on 16 May 2007, it scrutinised a number of instruments
and decided to draw the special attention of both Houses to four of them in accordance
with its Standing Orders. The Instruments and the grounds for reporting them are
given below. Relevant Departmental memoranda are published as appendices to this
report.

1 S.I. 2007/783: reported for defective drafting

Town and Country Planning (Control of Advertisements) (England) Regulations 2007
(S.1. 2007/783)

1.1 The Committee draws the special attention of both Houses to these Regulations on
the ground that they are defectively drafted in one respect.

1.2 Regulation 14(3) provides for section 70A of the Town and Country Planning Act 1990
to apply for the purposes of regulation 14 subject to the modifications specified in Part 1 of
Schedule 4. Although Part 1 of that Schedule is intended to substitute new text for the
existing text of that section at various points, the Department for Communities and Local
Government confirms in a memorandum printed at Appendix 1 that Part 1 erroneously
refers to an out of date version of section 70A. In relation to England, the text of that
section was substituted by section 43(1) of the Planning and Compulsory Purchase Act
2004, with effect from 24 August 2005 (see S.I. 2005/2081). The Department apologises for
the error and states that it will be rectified as soon as possible by amending Regulations
which will be issued free of charge in accordance with Statutory Instrument Practice. The
Committee reports Part 1 of Schedule 4 for defective drafting, acknowledged by the
Department.

2 S.I. 2007/882: reported for defective drafting and an
unjustified breach of the 21-day rule

Immigration (Leave to Remain) (Prescribed Forms and Procedures) Regulations 2007
(S.1. 2007/882)

2.1 The Committee draws the special attention of both Houses to these Regulations on
the grounds that they are defectively drafted in three respects and that there was an
unjustified breach of the 21-day rule.

2.2 These Regulations prescribe forms to be used for applications for leave to remain in the
United Kingdom. Regulation 16(1)(c) requires that in relation to an application for which a
form is prescribed, each part of the form shall be completed as specified in the form.
Section 10 of the application form set out in Schedule 3 is headed “Additional Information
(HSMP extension applications only)” and states that the questions in that section will not
be used to assess the application, and are used for monitoring purposes only. Given that
this is so, the Committee asked the Home Office to explain why the Regulations do not
provide for completion of that section of the form to be optional.




2.3 In a memorandum printed at Appendix 2 the Department expresses the view that
regulation 16(1)(c) does not require completion of section 10 of the application form in
question: that “Since section 10 tells applicants that completion of that section is not
mandatory, the form does not specify that it has to be completed”. However, the
Department acknowledges that regulation 16(1)(c) could be clearer and states that it will
amend at the next suitable opportunity.

2.4 The Committee welcomes the Department’s intention to amend the Regulations. The
Committee points out that whilst the heading to section 10 of the form indicates that it is
only relevant to HMSP applications, there is no indication that completion of that section
is not mandatory in the case of such applications, merely that the questions will not be used
to assess the application and are used for monitoring purposes only. The Committee
reports the Regulations for defective drafting (acknowledged in part by the
Department) in omitting to provide that completion of that section of the form is
optional.

2.5 Note 4 in section 6 of the application form in Schedule 7 purports to list documents of
the kind which must be provided as evidence that the applicant has lived in Scotland for a
certain period. Included in the list are references to local health authorities and
government departments or agencies without any indication as to what documents are
relevant in relation to those bodies. In its memorandum the Department accepts that note
4 should refer to “documents received from” those bodies; it believes that this is implicit
from note 4 but will clarify at the next suitable opportunity. The Committee reports note
4 in section 6 of the form in Schedule 7 for defective drafting, acknowledged by the
Department.

2.6 The Department also acknowledges in its memorandum that the Regulations are
unsatisfactorily drafted in another repeated respect. Paragraphs 4.4 to 4.6 of section 4 and
note 5 in section 9 of the application form in Schedule 10 use the expression “house” where
it is intended to embrace other types of home as well. The Department states that it will
amend at the next suitable opportunity. The Committee reports paragraphs 4.4 to 4.6 of
section 4 and note 5 in section 9 of the form in Schedule 10 for defective drafting,
acknowledged by the Department.

2.7 The regulations breach the 21-day rule mentioned in section 4.13 of Statutory
Instrument Practice, which requires that instruments subject to annulment should not
normally be brought into force until at least 21 days after laying. In its memorandum and
its earlier Explanatory Memorandum (a relevant extract of which is also printed at
Appendix 2) the Department explains that the coming into force date was fixed to coincide
with the introduction of new immigration rules which made it necessary to introduce
revised application forms at the same time, and that the late date at which matters affecting
the Schedules to the Regulations were resolved, combined with technical and
administrative delays associated with the production of the forms in the Schedules, resulted
in the 21-day rule being breached. The Department apologises for the breach. It adds that
the transitional arrangements in regulation 18(3) mitigate the effect of the breach on
applicants because applications made on the old forms for up to 21 days after the
Regulations come into force are still accepted as valid applications. The Committee
acknowledges this, but does not consider that the reasons given for the breach in this case
amount to evidence of the type of circumstance (such as need for the Regulations to be



made quickly and expedition in making them) that might well be regarded by the
Committee as an acceptable basis for the curtailment of the opportunity for parliamentary
scrutiny before the coming into force of negative resolution instruments. The Committee,
while expressing approval of the mitigating provision, reports these Regulations for an
unjustified breach of the 21-day rule.

3 S.I. 2007/992: reported for defective drafting

Home Information Pack Regulations 2007 (S.I. 2007/992)

3.1 The Committee draws the special attention of both Houses to these Regulations on
the ground that they are defectively drafted in one respect.

3.2 Regulation 43(1) states that [regulation 43] applies to home condition reports entered
onto the register for the purposes of the sale of the property interest by the seller.
Paragraph 1(b) of Schedule 10 provides that a home condition report must be entered onto
the register.

3.3 Given that once a home condition report is made it must be entered onto the register,
the Committee asked the Department for Communities and Local Government to explain
the meaning of “home condition reports entered onto the register for the purposes of sale”.
In a memorandum printed at Appendix 3, the Department does not properly answer the
question, but it is reasonably clear that regulation 43 is intended to apply only to reports
prepared for the purposes of sale by the seller, and not to reports prepared for other
purposes, such as those prepared for a previous sale or seller or for a prospective purchaser.
It is thus the reason for the preparation of the report that is relevant, not the reason for
entering the report onto the register.

3.4 Regulation 43(1) ought therefore to have referred to home condition reports prepared
for the purpose of the sale of the property interest by the seller, and the Committee
accordingly reports regulation 43(1) for defective drafting.

4 S.R. 2007/130: reported for unjustifiable delay in laying;
unjustified breach of the 21-day rule; and defective drafting

Police Service of Northern Ireland (Unsatisfactory Performance and Attendance)
Regulations 2007 (S.R. 2007/130)

4.1 The Committee draws the special attention of both Houses to these Regulations on
the following grounds: (a) that there was unjustifiable delay in laying the Regulations;
(b) that there was an unjustified breach of the 21-day rule and (c) that one provision is
defectively drafted.

4.2 These Regulations were made on 22 January 2007 and laid before Parliament on 12
March 2007. In a memorandum printed at Appendix 4 the Northern Ireland Office
explains that the delay in laying occurred because of technical difficulties connected with
the drafting template. A change in the template specification required the instrument to be
reformatted before it could be sent for printing and this caused a delay. The Committee
does not consider that this is sufficient reason to account for the seven week interval




between making and laying and reports the Regulations for an unjustifiable delay in
laying the Regulations.

4.3 These Regulations breach the 21-day rule by one day. In its memorandum the
Department states that this was not intentional; it occurred because of an error of
calculation and accordingly the explanatory memorandum did not provide the explanation
called for by paragraph 4.13.3 of Statutory Instrument Practice because the breach was not
recognised at that time. The Committee reports the Regulations for an unjustified
breach of the 21-day rule.

4.4 In its memorandum the Department also acknowledges that the meaning of the
transitional provision in regulation 2(2) is not clear. The Committee had queried why this
provision was not framed as an obligation and why it included wording in square brackets
after the apparent end of the provision. The Department regrets the fact that, due to an
administrative error, the implications of which are being considered, the Regulations did
not receive the appropriate legal scrutiny before issue; it states that it will take corrective
action in relation to regulation 2 at the earliest opportunity. The Committee reports
regulation 2(2) for defective drafting, acknowledged by the Department.

Instruments not reported

The Committee has considered the instruments set out in the Annex to this Report and
has determined that the special attention of both Houses does not require to be drawn to
any of them.

A well-reasoned extract from the Explanatory Memorandum from the Department of
Trade and Industry in connection with the Export Control (North Korea) Order 2007
(S.I. 2007/1334) is printed at Appendix 5 as an example of good practice.
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Instruments to which the Committee does not draw the special attention of both Houses

e denotes that written evidence submitted in connection with the instrument is printed

with this Report

o denotes written evidence has been submitted but not printed

Draft instruments requiring affirmative approval

Draft S.l.

Draft S.l.

North/South Co-operation (Implementation Bodies) (Amendment) (Northern
Ireland) Order 2007

Trade Marks (Relative Grounds) Order 2007

Instruments subject to annulment

o S.l. 2007/836

S.l.

S.L

S.l.
S.L
S.l.

S.L

S.l.

S.L

S.L

S.l.

S.L
S.l.

S.L
S.l.

S.L

S.L
S.L

2007/1087

2007/1088

2007/1118
2007/1174
2007/1178

2007/1182

2007/1201

2007/1253

2007/1257

2007/1258

2007/1265
2007/1269

2007/1270
2007/1280

2007/1284

2007/1298
2007/1305

National Health Service Trusts (Originating Capital) Order 2007

Education (Independent Schools Standards) (England) (Amendment)
Regulations 2007

Education (Non-Maintained Special Schools) (England) (Amendment)
Regulations 2007

National Assembly for Wales Commission (Crown Status) Order 2007
Criminal Defence Service (Funding) Order 2007

Learning and Skills Council for England (Supplementary Functions)
Order 2007

The Government of Wales Act 2006 (Local Government (Contracts) Act 1997)
(Modifications) Order 2007

NHS Business Services Authority (Awdurdod Gwasanaethau Busnes y GIG)
(Establishment and Constitution) Amendment Order 2007

Lasting Powers of Attorney, Enduring Powers of Attorney and Public
Guardian Regulations 2007

Service Charges (Summary of Rights and Obligations, and Transitional
Provision) (England) Regulations 2007

Administration Charges (Summary of Rights and Obligations) (England)
Regulations 2007

National Savings Bank (Amendment) Regulations 2007

National Assembly for Wales (Transfer of Property, Rights and Liabilities)
Order 2007

Government of Wales Act 2006 (Transitional Provisions) Order 2007

Health Professions Council (Registration and Fees) (Amendment) Rules Order
of Council 2007

Local Authorities (Functions and Responsibilities) (England) (Amendment)
Regulations 2007

Courts-Martial Appeal (Amendment No.2) Rules 2007

Tax Credits (Definition and Calculation of Income) (Amendment)
Regulations 2007



S.1. 2007/1315
S.1. 2007/1316

S.1. 2007/1319
S.1. 2007/1324
e S.1. 2007/1334
S.1. 2007/1335

S.l. 2007/1339

Veterinary Surgery (Artificial Insemination) Order 2007

Jobseeker’'s Allowance (Extension of the Intensive Activity Period)
Amendment Regulations 2007

Bovine Semen (England) Regulations 2007
Firearms (Sentencing) (Transitory Provisions) Order 2007
Export Control (North Korea) Order 2007

Local Probation Boards (Miscellaneous Provisions) (Amendment)
Regulations 2007

Financial Services and Markets Act 2000 (Regulated Activities) (Amendment)
Order 2007

Instruments subject to annulment (Northern Ireland)

S.R. 2007/255
S.R. 2007/259

Lands Tribunal (Salaries) Order (Northern Ireland) 2007
Salaries (Comptroller and Auditor General) Order (Northern Ireland) 2007

Instruments not subject to Parliamentary proceedings not laid before Parliament

S.l. 2007/1256

S.l1. 2007/1267

S.l. 2007/1268

S.1. 2007/1282

Commonhold and Leasehold Reform Act 2002 (Commencement No.6)
(England) Order 2007

North Cumbria Mental Health and Learning Disabilities National Health
Service Trust (Change of Name) (Establishment) Amendment Order 2007

Primary Care Trusts (Establishment and Dissolution) (England) Amendment
Order 2007

Wireless Telegraphy (Radio Frequency Identification Equipment) (Exemption)
(Amendment) Regulations 2007
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Appendix 1

S.1. 2007/783: memorandum from the Department for Communities
and Local Government

Town and Country Planning (Control of Advertisements) (England) Regulations 2007
(S.1. 2007/783)

1. The Joint Committee asked for a memorandum on the following point:

In relation to regulation 14(3) and the modifications specified in Part 1 of Schedule
4, explain how those modifications are intended to apply in relation to England,
given that the existing text of section 70A of the Act in relation to England appears
to be that substituted by section 43(1) of the Planning and Compulsory Purchase
Act 2004, with effect from 24 August 2005 (see S.1. 2005/2081).

2. The existing text of section 70A of the Act in relation to England is indeed that
substituted by section 43 of the Planning and Compulsory Purchase Act 2004 with
effect from 24 August 2005.

3. The Department apologises for the error, which will be rectified as soon as
possible by the preparation of amending Regulations which will be issued free of
charge in accordance with paragraphs 3.4.11 and 3.4.14 of SIP.

Department for Communities and Local Government
1 May 2007






















