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the politicians have to take. The outer limits of what
is permissible has to be determined by the courts at
the end of the day. Everybody who writes about this,
and I completely agree with this, says you have to be
clear that decisions about what specific operational
measures have to be taken, for example to combat
terrorism, have to be decided by the agencies or the
politicians or the people engaged on the front line.
The role of the courts is to determine what the outer
limits are and it may be the outer limits change as the
threat changes.

Q6 Chairman: But when you came to see us in
October, and also in the DCA review, the evidence
was all one way, certainly from you and from the
Department, that the Human Rights Act and
anything which goes with it had not materially
adversely aVected the Government’s fight against
terror. Is that still your view?
Lord Falconer of Thoroton:That is still my view, yes.

Q7 Chairman:So how does that square with what
you have just told me?
Lord Falconer of Thoroton:In relation to the Ramzy
case, I think and I make it clear that we should not
be deporting people when there is a risk of torture,
though it might be the case in relation to certain sorts
of treatment short of torture where there is a
substantial balance in favour because there is a risk
to this country. This is the argument which is being
advanced in Ramzy. If there is substantial risk from
somebody, a terrorist in this country, and what
happens is that he has to share a cell for example
with two other people in the country to which he is
going, I would not regard the balance there as being
in favour of not deporting him. That is the argument
which is broadly being run in Ramzy.

Q8 Chairman:That was not the argument when it
was put to us when we last discussed Ramzy, I think
it was with Baroness Scotland but I might be wrong
about that. Her view was that a bit of ill treatment
was all right and that the argument then came to the
question of where the line was drawn between ill
treatment and torture. Certainly I got the impression
from the answers we were getting from her that her
view of ill treatment went rather beyond sharing a
cell.
Lord Falconer of Thoroton:First of all, the current
position is that you cannot strike that balance at all.
The question that Ramzy is addressing is, can you
strike that balance, that is I think the main question
that Ramzy is raising. Once that question is
answered then it will be for the court to determine
precisely what degree of ill treatment or discomfort
is acceptable.

Q9 Chairman: That is actually putting the cart
before the horse, is it not, because you cannot
address that question without knowing where the
boundaries lie between sharing a cell, ill treatment
and torture. Is water-boarding a torture?
Lord Falconer of Thoroton:The approach which has
been taken by the courts up to now, or recently
anyway in the last ten years, is this is an absolute,

there is no balance-striking to be done. We are
arguing in Ramzy there should be some balance-
striking to be done.

Q10 Chairman:Would you consider water-boarding
to be torture?
Lord Falconer of Thoroton:I would, yes.

Q11 Chairman:As would Tony McNulty, who gave
evidence to us before, but the Americans might take
a diVerent view.
Lord Falconer of Thoroton: All we can do as a
country is put what our point of view is. I would
certainly regard water-boarding as a torture. If you
say to me, “Somebody is a major threat to this
country, if they get deported to another country they
may have to go through the discomfort of sharing a
cell with two others”, then in my view the balance
should be in favour of deportation assuming the risk
to be very, very great.

Q12 Chairman:I do not think anybody is arguing
about sharing a cell, what we are arguing about is
some of the other things we discussed with Baroness
Scotland.
Lord Falconer of Thoroton:It is very important the
question is, do you say because of the risk involved
you say you can do no balancing at all?

Q13 Dr Harris: Just briefly, if Ramzy settled, what
are the other questions you think John Reid had in
mind when he said that there is more lobbying to be
done on the case law. You must know some of the
other areas beyond Ramzy.
Lord Falconer of Thoroton:Ramzy is not settled.

Q14 Dr Harris: But once Ramzyis settled, what else
is there coming down the line that he was referring
to? He did not say “Ramzy”, he was presumably
implying there were other cases as well, otherwise he
would have said “this case”.
Lord Falconer of Thoroton:I think what Dr Reid is
getting at in relation to his remarks is he is saying,
ultimately the courts decide, they set what the outer
limits are. Plainly where the European Court of
Human Rights puts the outer limits depends on what
the prevailing political and cultural mood is at a
particular time. He is making the general point that
the European Convention on Human Rights was
created in the context of the horrors of a particular
World War, it has now got to be adapted to a
diVerent sort of threat, namely quite well financed
and well organised terrorism. I believe it is perfectly
capable of adapting to that particular threat.

Q15 Lord Lester of Herne Hill: I wonder if I could
ask two diVerent questions. First of all, and I think
this may be common ground which is why I am
beginning with it, as I hear you I think what you are
saying is that there is nothing wrong with the
international human rights framework so far as the
balance between liberty and security is concerned,
there is nothing which requires to be amended or
changed in the European Convention or the Refugee
Convention or the Torture Convention. I think that
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is so. What seems to me to be unfortunate about the
Home Secretary’s speech is that it is rather like
statements by other politicians suggesting we should
scrap the European Convention, scrap it and come
back into it, or do something with the Refugee
Convention and do other law-making things, and
what you are saying is, whether that is what he
meant or not, it is certainly not something which you
think is necessary. You do not think we need to alter
the international human rights conventions because
of terrorism. That is I think common ground, is it
not?
Lord Falconer of Thoroton:I completely agree with
that and I completely agree with that because I
strongly believe that these instruments provide the
basis whereby you can alter what your operational
response is within the context. I hope I am being
clear that I am saying we should stick with all of
these conventions because they completely express
our values. The most obvious example is, assume
there had been a European Convention of Human
Rights during the Second World War, it I am sure
would have justified in certain circumstances
executive detention. That would not, in order to
justify that, have involved a change in the
framework had it existed, it would have just been a
particular response at a particular time to a
particular threat. The particular threat which is
causing all the debate at the moment is the threat of
terrorism of the sort we have seen over the last few
years, and you need to change your operational
response, but that can all be done and judged and
adjudicated upon within the context of the existing
instruments.

Q16 Lord Lester of Herne Hill: The other question
on Ramzy is, I think it is pretty clear, is it not, that
Articles 3 of the European Convention and the
Torture Convention say that you cannot send
somebody to another country where there is a risk
of torture.
Lord Falconer of Thoroton:I accept that.

Q17 Lord Lester of Herne Hill: Ramzy is about the
risk of torture. What was surprising in Baroness
Scotland’s evidence is that the goalposts were shifted
from torture to degrading treatment, and she started
talking about lesser forms of ill treatment. As I
understand it that is not the practical problem when
you are considering whether to send a really nasty
person to another country, it is the risk of torture, is
it not? You are not seeking in Ramzy, are you, to
suggest there should be a balance where there is a
serious risk of torture between that and anything
else—
Lord Falconer of Thoroton:No, I am not.

Q18 Lord Lester of Herne Hill: —because the
prohibition on torture is absolute.
Lord Falconer of Thoroton: I accept that. I
completely accept that. Also I am not talking about
the threshold, because if the threshold is not reached
the problem does not arise. I completely accept the
absolute bar on torture.

Q19 Lord Lester of Herne Hill: So stuV about
conditions in cells and so on, although it is a clever
forensic argument, in my view and I wonder if it is
in yours—it cannot be yours because you are in the
Government and you have a position—there is
nothing in that point to talk about ill treatment of a
relatively minor kind, it might be a breach of Article
3, the real issue is about torture.
Lord Falconer of Thoroton: The basis of your
question, Lord Lester, is you are identifying
individual countries at the moment.

Q20 Lord Lester of Herne Hill: There is no need to
get Chahalaltered so far as torture is concerned. The
notion that somebody might go to Ruritania and be
put in the stocks and therefore that is degrading is
entirely beside the point. It is a clever debating point
it seems to me but it is not actually germane.
Lord Falconer of Thoroton:It is not a question of
whether it is three to a cell or two to a cell, it is torture
or not, is what you are saying?

Q21 Lord Lester of Herne Hill: Yes.
Lord Falconer of Thoroton: In relation to the
individual countries that is probably right, yes.

Q22 Earl of Onslow:Lord Chancellor, you used an
interesting expression, you said, “short of torture”,
would you mind defining that?
Lord Falconer of Thoroton:I do not think we would
have much problem in agreeing what was torture. I
gave the example of three to a cell.

Q23 Earl of Onslow:I think we do have quite a lot
of diY culty.
Lord Falconer of Thoroton:What is the diY culty?

Q24 Earl of Onslow:Would you say that standing
somebody up against a wall, propping themselves up
by their fingers was torture?
Lord Falconer of Thoroton:Not for five minutes it
would not be. “Propping themselves up”, I am not
sure I know what you mean.

Q25 Chairman:Stress positions or hooding.
Lord Falconer of Thoroton: I would regard stress
positions done deliberately to put them under stress
as opposed to searching them as torture, yes.

Q26 Earl of Onslow: Would you regard sleep
deprivation as torture?
Lord Falconer of Thoroton: Not giving people a
proper opportunity to sleep, yes, probably.

Q27 Earl of Onslow:But only probably?
Lord Falconer of Thoroton: It would depend on
whether you were getting four or five hours’ sleep a
night as opposed to not sleeping for 24 hours.

Q28 Earl of Onslow: The use of the words
“something is probably torture” makes it very
diY cult to make a judgment whether you are
keeping to the Human Rights Act or not. You do not
know what torture is and you cannot define it.
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Lord Falconer of Thoroton:You have that problem
anyway, because you have to make a judgment
about other countries anyway, have you not?

Q29 Earl of Onslow:I would think that is true, yes.
Lord Falconer of Thoroton: Everybody has this
problem.

Q30 Earl of Onslow:You have to know the habits up
to which they get, which can be very unpleasant.
Lord Falconer of Thoroton:Yes.
Earl of Onslow: But there is surely a diVerence
between unpleasantness and torture. You used the
words “short of” and I wondered if the Government
had any idea what “short of torture” meant and they
obviously do not.

Q31 Chairman: Is it like an elephant in that you
know it when you see it? That is not really how you
form law, is it?
Lord Falconer of Thoroton:One of the things the
courts do all the time is identify lines by referencing
the particular facts. The reason why the Earl of
Onslow’s questions were—they were very, very
penetrating but—

Q32 Earl of Onslow: Flattery will get you
everywhere, dear boy.
Lord Falconer of Thoroton:Most of the things he has
identified can be readily identified as torture, it seems
to me. Sleep deprivation, well, if you are allowing
them to sleep for five hours every night, is that sleep
deprivation?

Q33 Lord Lester of Herne Hill: In the Irish state case
which I helped to win for the British Government
against Ireland, we managed to persuade the
Strasbourg court, rightly or wrongly, that the five
techniques of interrogation were not torture but
only inhuman treatment, and it was clear there was
conduct within each of those techniques which could
not be torture on its own however much we might
think to the contrary. So there is a range.
Lord Falconer of Thoroton: But is that not an
example—
Lord Lester of Herne Hill: I am not saying I disagree
with you but we must be careful to ensure we
understand what we mean.

Q34 Chairman:This is the problem which arises in
relation to the challenge to Chahal in the Ramzy
case, is it not?
Lord Falconer of Thoroton:Except that the point I
am making is that a court has to look at an
individual case and determine whether or not
something is torture or cruel or inhuman or
degrading treatment. The sort of way that the Earl
of Onslow was dealing with it is a very diY cult way
to deal with it because ultimately either you do or do
not accept the court’s ability when confronted with
what is likely to happen to an individual abroad, are
they in a position to judge whether in the context
that is torture, cruel or inhuman treatment, or
degrading treatment. I am absolutely convinced they

will be able to make judgments, but I am also equally
utterly convinced that our courts are well able to
make those judgments.

Q35 Chairman:The problem is that this would all be
ex post facto.
Lord Falconer of Thoroton:No, it would not be.

Q36 Chairman: Let me put the question. The
problem is, you want to deport somebody to, say, a
North African country, that North African country
has a certain reputation, the reputation can be either
one which is entirely clean or one where dubious
practices operate in prisons, and trying to draw a
distinction between keeping somebody up for a
couple of hours a night or four hours a night and the
thumbscrews is very diY cult in that context because
of the level of evidence. Of course if somebody is
removed to one of those countries, it is far too late
afterwards to argue about it.
Lord Falconer of Thoroton:But surely what the court
is doing, whatever the facts, is saying, “What is the
evidence about what will happen to this person if he
is deported to a particular country?” It is for the
court to determine what their findings of fact are. If
it is, for example, being held in a stress position over
a long period of time, sleep deprivation, hooded,
they have to find as a fact what they think the likely
position is and on the basis of those facts determine
whether or not deportation can take place under
Article 3. Whatever system of law you have,
whatever government you have, that is a
fundamental process the courts have to go through.
Although you are right to say, “If it goes wrong,
there is nothing very much which can be done about
it”, that is a problem whatever the law is, whatever
system you have.

Q37 Earl of Onslow:The point I was making, Lord
Chancellor, is this, what level does the British
Government say is short of torture? Obviously when
you have made that decision, you are quite right, the
lawyers can argue either side of it, but frankly I have
found this particular Government has been pretty
cavalier with a lot of human rights in the last ten
years, and it is something which sometimes makes
me quite ashamed; things like jury trials. What I am
saying is—
Lord Falconer of Thoroton:You cannot take a swipe
like that and not allow me to answer. We are the
Government which introduced the Human Rights
Act in 1998, the British courts in relation to Chahal
before it got to the European Court in Strasbourg
were all in favour of a balance. So the line, which you
are saying is the wrong line, is the line taken by the
British courts before we introduced the Human
Rights Act. So to say we have been cavalier about
human rights is completely wrong.

Q38 Earl of Onslow:Well, Lord Chancellor, I do not
think taking away trial by jury, which you have tried
to do, is being cavalier with human rights, I think it
is sincerely cavalier.
Lord Falconer of Thoroton:You will know that the
Human Rights Act says nothing about trial by jury.
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Q39 Earl of Onslow:I know perfectly well—
Lord Falconer of Thoroton:And you will know that
many, many countries which subscribe to the
European Convention on Human Rights do not
have trial by jury.

Q40 Earl of Onslow:Lord Chancellor, you and I will
disagree on this. There is a very, very substantive
body of opinion throughout the whole political
spectrum which takes a very, very dim view of this
Government’s record on human rights. Its record on
trial by jury, trying to lock people up for 90 days,
sending people to prison on suspicion if they want
to; the record is extremely bad, read Ms Chakrabarti
in yesterday’s Telegraph. For the Telegraphto take
up these cases is an extraordinary idea. You and I
will disagree on that.
Lord Falconer of Thoroton:We will.

Q41 Chairman:Do you want to say anything else on
that before Lord Onslow gets on to his proper
question?
Lord Falconer of Thoroton:When the preface to each
question is political point-scoring I will respond.

Q42 Earl of Onslow:The point I was making is, has
the Government got an idea of what is “short of
torture” and what is not? That is the point I was
trying to get at. I, of course, accept the point about
the courts deciding.
Lord Falconer of Thoroton: I think you will find
judicial definitions of torture but it will depend very
much on the facts. I am saying, we are not in favour
of, and we are not seeking to argue, that people
should be deported to face torture.

Q43 Chairman:So if the court finds there is a real
risk of torture in a particular country, you would not
remove anyone to that country?
Lord Falconer of Thoroton:Yes.
Chairman:I think we need to move on.

Q44 Lord Judd: I hope you will not think me
discourteous if I leave after my question but I am
involved in the Management of OVenders Bill and I
for one, I must say, am greatly encouraged that it is
you and your department, Secretary of State, who
will be taking responsibility for what is contained in
that Bill.
Lord Falconer of Thoroton: I will not respond to
that. Favourable political points are warmly
embraced.

Q45 Lord Judd:Can I return to the point which was
being pursued earlier. In the light of the exchange,
would you say that perhaps there is not an absolute
dividing line between degrading treatment and
torture, that there is a grey area and that therefore if
one is to uphold the principle of the spirit of the
conventions one has to be very careful one does not
start using a description of degrading treatment as
an excuse for opting out?
Lord Falconer of Thoroton:I think, Lord Judd, that
when you are dealing with things which can take a
whole variety of forms it is almost impossible to give

a comprehensive definition of what is and is not, say,
torture, what is or is not degrading or inhuman
treatment. I am completely confident in our courts
being able to draw the distinctions.

Q46 Lord Judd:Can I put one other question before
I put a couple of specific questions. As I understand
it, you believe that a muscular commitment to
human rights is an essential part of the battle against
terrorism, and that to start complaining about the
restrictions and diY culties raised by those
international obligations is actually to put oneself in
danger of playing into the hands of the manipulative
extremists?
Lord Falconer of Thoroton:Yes. I did not quite put
it that well but, yes, I do agree. I think we should be
unequivocal in our commitment to these
international instruments which set out our basic
values. In many cases we were instrumental in
promoting them or writing them; not all of them but
some of them. They represent, in a way which I think
very, very, very few people in our country would find
objectionable, what our basic values are. I think we
have to be absolutely unremitting in our
commitment to those values.

Q47 Lord Judd: Thank you for that, it is very
reassuring to hear you say that. My next question is
that you will know in our past reports one of the
issues which we have specifically raised is that
Government ministers, including the Prime Minister
and the Home Secretary, have in fact in speeches
used the Human Rights Act as a scapegoat for the
Government’s administrative failings. What
specifically have you done to put this right?
Lord Falconer of Thoroton:You will know, and we
went through this the last time I came, that a report
was published by my former department, the
Department of Constitutional AVairs, in July 2006
which sought as objectively as possible to analyse
what the eVect of the Human Rights Act had been
on a whole range of areas including dealing with
people who had committed or might be suspected of
committing terrorism oVences. That analysis, and
this was accepted by the whole Government,
established that the Human Rights Act and the
Human Rights Convention had not materially
aVected the steps taken to combat terrorism. We
committed ourselves in July 2006 to spreading the
word that that was the position, we reaY rmed our
commitment as a government to the Human Rights
Convention in 2006, and my Department, Cathy
particularly and myself as well, have taken active
steps to promote what the eVect of the Human
Rights Act has been, and also to bust as many myths
as possible. In addition, there is now a network of
ministers throughout the Government, one in each
significant department, who are committed to being
the person responsible for human rights in that
particular department. Can I provide you with a list
of who those are because we have published it?
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Supreme Court of India which is in one sense nice for
the Supreme Court of India but it would be an
absolute anathema to this country that lawyers and
judges were running a particular social policy like
that.
Chairman:I think we had better move on.

Q84 Lord Lester of Herne Hill: Can I move on to
human rights in Government. The Ministry of
Justice which has been created—as you know a
creation I strongly support—has been heralded as
another significant milestone among other things in
protecting human rights. What added value in that
sense does the new Ministry of Justice give to the
eVective protection of human rights?
Lord Falconer of Thoroton: I do not think the
creation of the Ministry of Justice gives added value
in relation to the protection of human rights beyond
a Government committed to upholding the values of
human rights and taking steps to making them
legally enforceable. That has been the position of the
Government already. In relation to human rights
and, for example, the prisons which are now in the
same Department, there is obviously more direct
linking between prisons and human rights, but even
before the creation of the Ministry of Justice there
would be in relation to prisons and human rights
close liaison between what used to be the DCA and
the Home OY ce. I do not think there is added value
because it was not intended in that area to provide
added value.

Q85 Lord Lester of Herne Hill: In your letter to our
Chairman of 12 May setting out the implications for
human rights policy you refer to many things but
what you do not refer to is access to civil justice or
protection of the rule of law except in the context of
criminal justice. As you know, there is creative
tension at the moment between the Civil Justice
Council, Lord Woolf, other senior judges or former
judges who are concerned that bringing prisons and
probation into the Ministry of Justice without in
some sense ring-fencing the budget for civil justice
and the courts is going to have a very adverse eVect
on access to courts, preservation of judicial
independence and so on. I appreciate you are
involved in sensitive discussions about all of that but
it seems to me that it is very important indeed that
the Ministry of Justice is not perceived as being so in
the hands of the Treasury that there is going to be an
adverse impact upon the courts system, access to the
courts, the independence of judges and so on. How
can you without a written constitution, with only
Article 6 of the European Human Rights
Convention and the Constitutional Reform Act,
manage to give the kinds of safeguards and
guarantees which are needed, so we can all cheer a
Ministry of Justice without fearing the Treasury are
going to diminish the support system that is needed
for the courts and for access to the courts?
Lord Falconer of Thoroton:You will know that there
are already statutory obligations on the Lord
Chancellor to provide a properly functioning court
system which includes the civil justice system, that is
section 1 of the 2003 Courts Act. You will also know

that the Lord Chancellor cannot be separated from
the court system because of the 2005 Act. You
cannot separate the courts from the person who is
responsible for making sure they are properly
financed and preserving judicial independence. So
the courts in terms of budgeting have got more
protection than any other bit of the system for which
the Ministry of Justice is responsible. The eVect of
the creation of the Ministry of Justice is going to be,
or is now, that I have a bigger budget than I had
before with one bit of that budget protected by the
statutory obligation to make sure it is properly
funded which is the courts bit. So in terms of the
legislative framework I think there is pretty good
protection there already, but I accept that the right
thing to do is seek to provide practical safeguards for
the judiciary to reassure them that that protection
will actually be delivered in practice and that there is
a transparent means of seeing it will be delivered in
practice. I do not believe that ring-fencing is the
answer because from time to time in my own
experience as Lord Chancellor I had to take money
from the court budget to fund for example legal aid.
When you are confronted with a choice as to
whether or not you spend some money on repairing
the physical fabric of a court building or ensuring
there is enough money to fund the legal aid system,
justice and access to justice may demand you fund
the legal aid scheme rather than the physical fabric
of a particular building. So I think the legislative
framework is there in principle, I do not think ring-
fencing is the answer. What I need to be doing, which
is what I am doing, is working in detail with the
judges to find practical safeguards to ensure that
they can see me delivering on those commitments
and for them to be properly consulted at every stage
before there is any change in the budget or in the
making of a budget.

Q86 Lord Lester of Herne Hill:This began not under
you or Lord Irvine of Lairg but under Lord Mackay
of Clashfern, the idea that the Treasury could avoid
having to take money from taxation to fund the
court system and sock it to the litigant in civil justice
instead. We are the only country I think in the world
which says 100% of the costs of running the courts
should be paid for by litigants except those on legal
aid; we are the only country where the Treasury are
then able to say that despite the statutes you have
referred to if you do not increase court fees then you
either have to close courts down or you have to sack
staV. That example, which as you know I have raised
in the House of Lords in a recent debate, illustrates
the softness of guarantees as they exist at the
moment because the only thing which can stop the
Treasury from bullying your Department in relation
to the budget for the civil courts system would be a
judicial review. We would then have the unfortunate
Witham situation where you have to go to court to
bring proceedings against you or your successor,
and that does not seem to me to be satisfactory. Is
there no way in which you can give more comfort
than referring to existing statutes?
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Lord Falconer of Thoroton:Are you not conflating
two things there? You are right to say in the mid-90s
the concept of the civil justice system paying for itself
was introduced and accepted and, as you rightly
identify, if you cannot aVord because of your means
to go to justice, then the courts will either not charge
you a fee or it will be paid for by legal aid. Broadly
we have been able, by increasing these over a period
of time, to get to a point where the civil justice system
is paying quite eVectively for itself. I do not regard
that as being in principle a bad principle.

Q87 Lord Lester of Herne Hill: I must not pursue it
because I have to move on.
Lord Falconer of Thoroton: Obviously there is a
longer discussion about this, but those issues which
you have raised about civil fees paying for the civil
justice system are issues entirely separate from the
Ministry of Justice.
Lord Lester of Herne Hill: Only in the context of the
bullying by the Treasury of your Department but I
will pass on.
Chairman: I think we are getting away from the
human rights issue.

Q88 Lord Lester of Herne Hill: I apologise if that is
so. The other short question is that we are
concerned, as I think you are, that policy seems to be
left too much to lawyers in Government and not to
policymakers in a wider sense. Some of our inquiries
have been concerned with the fact that the Human
Rights Act has been very much left as an issue for the
legal department rather than the policymakers, or so
I am told. Have you any evidence that that is so and
the situation is now improving so that human rights
compliance is not regarded in legalistic terms but as
a matter of mainstream policy?
Lord Falconer of Thoroton:I can quite understand
why people would think human rights is not about
policy issues and about improving the lot of people
in this country and is entirely something driven by
legal definition. I am not sure that is necessarily the
way it is dealt with in government but I can quite
understand why some people think that. The longer
and more people think that the less high the standing
will be of the Human Rights Act.

Q89 Mark Tami: One of the issues that we frequently
raise is that Bills confer quite wide powers to
interfere with human rights but without actually
defining the scope of that power and then the
safeguards are not on the face of the Bill but are dealt
with by regulations or guidance. What you are doing
to address that because obviously that latter part
does not receive the same sort of scrutiny?
Lord Falconer of Thoroton: You mean the
regulations do not?

Q90 Mark Tami: Yes.
Lord Falconer of Thoroton:I think one should try
and avoid that as much as possible because if one
does that one is ending up with the situation that the
safeguards are seen as, as it were, legal minima

rather than a united part of the whole policy. I think
one has to integrate human rights into the
formulation of the whole policy.

Q91 Mark Tami: How do we stop that system
occurring because it seems to occur quite a lot?
Lord Falconer of Thoroton:I am trying to think what
the most recent examples of that are.

Q92 Mark Tami: It is something that seems to
frequently come up. It is not addressed at the start,
rather it is addressed at the end.
Lord Falconer of Thoroton:You mean we start oVon
a particular basis, we are then pressed in the course
of going through Parliament that we need more
safeguards for the Human Rights Act and then they
are added by regulation?

Q93 Mark Tami: EVectively, yes.
Lord Falconer of Thoroton:Can I come back to you
on that?

Q94 Chairman:An example is Bills which involve
data sharing or information sharing where it is not
on the face of the Bill and it all comes up later on.
Baroness Ashton of Upholland:But the regulations
have to be compliant anyway.

Q95 Chairman:They are unamendable though.
Baroness Ashton of Upholland: They are
unamendable but you cannot put forward
regulations which are not in compliance with the Act
because they are part of the primary legislation. If I
take the example of the Children’s Act where we had
a data sharing clause—clause 8 which became clause
9—and was of itself quite controversial because
people were concerned to make sure it was properly
run and to understand its purpose and so on, and
there were many debates in the Lords about how the
regulations would be developed. By the time the
regulations were brought forward it was a fully
developed policy which was debated fully at primary
legislation. I cannot think of any legislation I have
done, and I have done quite a lot of Bills now, where
the discussion about what the regulations contained
was inadequate at primary legislation stage. The
importance of regulations in order to amend in the
light of experience is absolutely critical and this
Government has been very clear about the value of
secondary legislation to make sure you do not have
to wait for primary legislation to start amending
things if they are not seen to be working very well
and taking into account new circumstances.

Q96 Mark Tami: So you are saying that the human
rights issue is addressed as the Bill is drawn up and
not tagged on as some sort of after thought?
Baroness Ashton of Upholland:It feels to me it is, not
least because of the scrutiny the Committee gives in
general here on the primary legislation. The
Delegated Powers Committee makes sure that the
appropriateness of the delegated powers is there, the
House itself whenever a regulatory matter comes up
is keen to explore with the Government as fully as
possible, and then if there is a need for aY rmative
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regulations there is often a debate which includes
understanding precisely what the regulations will
do, and the Government is committed not to
introduce secondary legislation which will be against
the spirit of the Act in any event. So if there are
examples, and as the Lord Chancellor says we would
like to hear them, I cannot think of any where this
has been a major factor in any of the work I have
done.

Q97 Chairman:The sort of issues on data are the
purpose for which information is to be shared and to
whom it is going to be disclosed and that is often
missing from the face of the Bill and it is the sort of
thing which ought to be in primary legislation.
Baroness Ashton of Upholland:Take the Children’s
Act and the clause I described, the critical question
which was partly in response to the Victoria Climbie
Inquiry was to make sure that professionals were
able to talk to each other. The average length of time
it took for a professional dealing with a child with
special needs, for example, to find another
professional who was also dealing with that child
was two days. We were trying to find a system where
you could find the professionals quite quickly and
have the kind of conversations which in some
extreme cases could protect the child’s life, but more
importantly perhaps in the generality would be able
to make sure that children got the services they
required.

Q98 Chairman:Those examples could have been on
the face of the Bill, could they not?
Baroness Ashton of Upholland:The example on the
face of the Bill was we would take an order-making
power to provide the proper sharing of information.

Q99 Chairman: That is the whole point. If the
purpose of sharing information is to protect the
child’s safety, life, whatever, it ought to say so. If it
does not say so, it could be for any other reason at
all.
Baroness Ashton of Upholland:I thought the
question you asked was that the Bill should set out
who was sharing the information with whom.

Q100 Chairman:I said the purposes and with whom.
Baroness Ashton of Upholland:The purpose for
sharing the information would be clear but who
actually would be physically sharing information
with other people might diVer depending on the
circumstances you were addressing and how this
information-sharing was set up. In that particular
case there were six or seven experiments running
around the country of how best to do it. You are
right, of course the purpose is absolutely important
but the practical ways in which it is done would have
to be left to secondary legislation in order to make
sure you got it right.

Q101 Earl of Onslow:You have a ministerial group
on human rights which you appear to be saying is to
be disbanded and its final meeting is next month.
Why is that? Also, to revert to the point you were
making about legalism, which I think is a very good

one, we are doing an inquiry on old people and it
seems to me what we are trying to do is to make
people behave properly in a way they should have
behaved without the Human Rights Act. In other
words, it is a political argument rather than a
behavioural one and therefore you need the lever of
human rights to make people behave in a way they
should have done all along. If you take out the
political part of your ministerial group, will that not
increase the legalistic framework over which you
quite rightly complain?
Lord Falconer of Thoroton:I completely agree with
your analysis which is you want people in relation to
a whole range of areas to be behaving and policy to
reflect levels of behaviour which would happen quite
separately from the Human Rights Act. The Human
Rights Act can provide a lever from time to time
though quite frequently it is irrelevant whether it is
there or not but it can be helpful, like for example the
treatment of people in care homes when they are
elderly. I strongly agree with you that we should not
disband the ministerial human rights group for that
purpose and I did not understand that we were.
Earl of Onslow: I have been given a briefing which
says you are.

Q102 Chairman:We understand that you are going
to end the ministerial group as of June.
Lord Falconer of Thoroton: Did I write and tell
somebody that?

Q103 Chairman:Yes. If that is not the case, write
and tell us to the contrary.
Lord Falconer of Thoroton:Can I up-date you now?
We would like to keep it, as Lord Onslow rightly
says, get away from legalism and make it
mainstream policy.
Chairman:Jolly good.

Q104 Lord Lester of Herne Hill: The Commission
for Equality and Human Rights, can you briefly tell
us how it is going to relate to your Department and
whether it is going to do any of the work instead of
your Department?
Lord Falconer of Thoroton: The Commission for
Equality and Human Rights is an independent body
but its sponsor department is the Department for
Communities and Local Government because that is
where the policy on inequality mostly is. We will
have a close relationship with it, we have seen the
chairman on a number of occasions. It I hope will be
doing as much of the myth-busting, campaigning,
broadening out work that we have been trying to do.
As time goes on I hope that we will find we will be
overlapping or if not overlapping they will be doing
many of the things we are trying to do at the
moment. So to that extent they will be doing some of
the things we are currently doing.

Q105 Lord Lester of Herne Hill: Even though the
Commission will deal with both, at the moment
there will be a bifurcation or the possibility?
Lord Falconer of Thoroton: There will be a
bifurcation. I think it is right that equalities, which
we are trying to deal with on the basis of it being a
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mainstream issue in communities rather than a
legalistic issue, should be dealt with in the
Department for Communities and Local
Government. I am a strong supporter of the idea of
a unified Commission. Human rights is with us
because I think it is right that human rights policy
should be with the Justice Ministry. I do not believe
when you are dealing with an independent
commission like the CEHR the fact that central
government’s responsibility for the two is in two
diVerent places causes any diY culty in relation to
that commission.
Lord Lester of Herne Hill: I respectfully disagree.

Q106 Lord Plant of High“eld: I wonder if I could
take up something we have discussed several times
before when your predecessor department was
before us and that is Explanatory Notes on Bills and
the way in which those Notes can actually provide
the basis for judging the statement of compatibility.
I think we take the view that the quality of those
Notes has in fact improved quite a bit and, if I may
say so, I think your predecessor department can take
some credit for that, but we still think it is rather
variable and we want to report on that later on in the
session. Perhaps the first question is, how do you see
things going on that front and why is there this
extreme variability as we see it? Secondly, Baroness
Ashton has written recently to the Chairman of the
EU Committee in the House of Lords saying that
you will provide not just a statement of
compatibility but an analysis of that statement. If
that is possible for the EU Committee about
European law and directives, why can we not have
that for UK legislation? If the answer is, “Well, the
Government has to utilise legally privileged
information provided by government lawyers”, why
can that not somehow be filtered out from the
analysis that we would hope you might be prepared
to extend to UK legislation as much as EU
legislation?
Lord Falconer of Thoroton: This is about the
discussion we had last time about free-standing
human rights memoranda accompanying each bit of
UK legislation, and I made it quite clear I was pretty
sympathetic to your position. I hope we have
improved what we are doing in relation to the
existing arrangements which do not go as far as you
want them to. I am told that the Pensions Bill was
regarded as quite a good example of us doing rather
well in relation to it. The position I have been
persuaded into is that we have to improve the
Explanatory Notes which come at the moment, but
there is not much appetite across Government for
there being a separate free-standing human rights
memorandum in relation to each piece of UK
legislation because it is an additional requirement.
To improve Explanatory Memoranda, the way to
achieve that in particular is getting good guidance
from the Cabinet OY ce as to what is required from
each department when they produce a Bill and its
Explanatory Notes. I anticipate that this Committee
would be happy if the Explanatory Notes contained
that which they wished the free-standing human
rights memoranda to contain. I do not think the

Pensions Bill has got that far, but it is going in the
right direction. I think the critical thing to focus on
therefore is the beefed-up guide that the Cabinet
OY ce have produced on producing legislation.

Q107 Chairman:Briefly, because we are running out
of time, it is not something new because it happens
already for the Legislative Procedure Committee, so
it is a question of adapting the privileged advice and
if we are serious about trying to—
Lord Falconer of Thoroton: The Legislative
Procedure Committee within Government?

Q108 Chairman:Yes, within Government and if we
are trying to broaden out the appeal of the Human
Rights Act, what would be wrong in doing this for
all the bits of legislation that come through which
are very much human rights-promoting in the broad
policy sense?
Lord Falconer of Thoroton:Have you seen what the
Legislative Committee has produced for individual
Bills?

Q109 Chairman:By definition we have not.
Lord Falconer of Thoroton:I think it does not go
nearly as far as you are looking for in relation to
free-standing human rights memoranda. As I
understood the conversation we had last time, what
you were after was I think again—correct me if I am
wrong—someone to say, “There are three provisions
here that give rise to concerns, section 650, 230 and
18, here in one sense is the reason why that does not
oVend against the Convention”, and we sought to do
that to some extent in the Pensions Bill but that is
what we should be aiming to get in Explanatory
Notes.

Q110 Chairman:We will produce another note later
to show where it has not quite happened.
Lord Falconer of Thoroton:I accept that we are not
there yet.

Q111 Chairman:We have got a couple of issues that
we need to cover in our final minutes. The first one
is the meaning of public authority. When you came
last time I asked you about this and you were a little
concerned that if public authorities are to include
contracted out operations that somehow might have
an eVect on who came into the market. As I am sure
you are aware, I put this issue to the Prime Minister
at the Liaison Committee and he made it very clear
that his view was that everybody should be treated
the same if we are going to go down the route of
further contracting out, privatisation and so forth.
Who is right, him or you?
Lord Falconer of Thoroton:He is obviously right, I
would like to make that absolutely clear.

Q112 Dr Harris: For the moment!
Lord Falconer of Thoroton:In every single respect.
You will know the case that is currently in the House
of Lords.

Q113 Chairman:Which we are not allowed to talk
about.
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Lord Falconer of Thoroton:Stop me if you think I am
going too far, but broadly the facts in relation to that
case are a local authority, which has an obligation to
look after elderly people, places an elderly person in
a private care home. There is no question of
“privatisation”. Birmingham City Council is simply
contracted with a private contractor to provide, for
money, a particular service, namely the care of this
particular person. The question is, and this is not
about privatisation, does the fact that you have
contracted with that person to as it were discharge
your duty equal that particular care home becoming
a public authority? That seems to me to raise quite
complex issues about the extent to which you want
to expand, and I do not want to comment at all on
what the right result should be in that particular case
and obviously it would depend on the conclusion
that the Lords reach, but if what you are doing is
privatising existing services, I can see there should be
a distinction. Where you are contracting out
something that you and I can buy for ourselves, then
I think diVerent considerations may apply.

Q114 Chairman:It is a question of what public duty
will be. You are presumably aware of the Private
Member’s Bill which I have published which is for
Second Reading in a couple of weeks’ time, is the
Government going to support it?
Lord Falconer of Thoroton:Could I not comment on
that at the moment. Does it not depend upon the
result in the Lords?

Q115 Chairman:It depends which comes first, the
chicken or the egg. I do not think it does because the
Bill is absolutely clear, the Lords may not be.
Lord Falconer of Thoroton:You may well be right. I
do not know what the Lords are going to say. The
Lords conclude the hearing on the 2 or 3 May. I do
not know when they will produce their results, I do
not know when your Private Member’s Bill will be
reached.
Chairman:14 June, I think.

Q116 Dr Harris: Perhaps Government neutrality
because that is usually enough to see whether a
Private Bill will succeed. How about that?

Letter from Rt Hon Jack Straw MP, Lord Chancellor and Secretary of State for Justice

Joint Committee On Human Rights, Monday 21 May 2007

On Monday 21 May Charlie Falconer, my predecessor as Secretary of State for Justice and Lord
Chancellor, appeared before the Joint Committee on Human Rights along with Cathy Ashton in order to
give evidence to the Committee about the Ministry of Justice and human rights. I understand that the
Committee would appreciate further information on a few issues that were raised during the session, which
I am happy to provide here.

Lea”ets about the Human Rights Act

Cathy Ashton referred to a series of leaflets about the Human Rights Act. As you know the first of these
leaflets, already circulated to the Committee, was aimed at those working in the criminal justice sector. As
Cathy described, it is still our intention to produce further leaflets aimed at other sectors, but no firm
decisions have been taken yet on the rest of the series. I will be happy to write to you as soon as plans are
put in place for any further leaflets.

Lord Falconer of Thoroton:How welcome it is that
you have returned, Dr Harris! I do not know, I
cannot comment, but we need to look at it.

Q117 Lord Lester of Herne Hill: Can I raise one
other thing about the implementation of Strasbourg
judgments. There are two problems, both of them
are problems that are currently in Strasbourg in the
sense that both admitted ministers to the Council of
Europe and the parliamentary assembly committees
have been raising them, not just with the United
Kingdom. Problem one is when you have a
miscarriage of justice and it comes back to this
country, and the domestic courts at the moment
have no statutory mandate to do anything about the
miscarriage of anything that has been held to be in
Strasbourg, and therefore the argument which
comes from Strasbourg is that all countries should
amend their human rights legislation to give
authority to the domestic court, give direct eVect to
a Strasbourg judgment. Your answer so far to that
has been leave it to a remedial order and do not give
judges any specific mandate. Problem number two is
one the Scottish sheriVs have particularly been
raising in relation to a particular case called
Kyprianou about civil content. What do we do when
the Strasbourg Court gives a ruling which aVects
common law and where we do not know whether we
have authority to change the common law on say
civil content to comply with the Strasbourg
judgment. I have seen the written answers to those
questions so far, but I wonder whether you could
think further as to whether there are other
mechanisms that can enable our courts to give more
direct eVect to Strasbourg judgments rather than
relying only upon remedial orders. I am not
suggesting you answer it now, but it is a rather a
large question which I do not think has been
suY ciently answered so far.
Lord Falconer of Thoroton:Can I think about that
and write. I do not know what the answer to the
question is.

Q118 Chairman:I think that is it. Thank you very
much. We can all go and hear our prospective
leaders and we are very grateful for you both coming
along to talk to us.
Lord Falconer of Thoroton:Thank you very much.
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“SOLACE” DVD

Cathy Ashton referred to a short DVD on human rights which was produced for the SOLACE (Society
of Local Authority Chief Executives) Spring Conference. The Conference was held on 17 and 18 April and
was attended by Chief Executives and Corporate Directors from Local Authorities across the UK. The
Department for Constitutional AVairs contributed a short film on human rights which featured, amongst
others, Cathy Ashton and Shami Chakrabarti. The film was part of a package which was played on the main
Conference stage between plenary sessions and on local government and community TV channels. A copy
of the DVD was also given to all conference delegates. I am pleased to be able to enclose a copy of the DVD
for the Committee’s information.

Ministerial Group on Human Rights

I can confirm that, at present, no meetings are planned for the Ad Hoc Ministerial Group on Human
Rights. Ministers will be taking a view as to whether the group should meet again in the future.

Implementation of Strasbourg judgments

I note that this has matter has since been covered in the Committee Sixteenth Report of this Session,
Monitoring the Government•s Responseto Court Judgments Finding Breaches of Human Rights(18 June
2007). In the light of Lord Lester’s question and that Report, I have asked oY cials to reconsider this issue
so that I can address it properly in my response to that report. At this stage, therefore. I can acknowledge
that as Lord Lester requested, I am giving further thought to this issue.

I hope that this response is helpful to the Committee.

16 July 2007
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