YT

R

House of Lords
House of Commons

Joint Committee on
Human Rights

Legislative Scrutiny:
Sixth Progress Report

Thirteenth Report of Session 2006-07

Drawing special attention to:

UK Borders Bill
Local Government and Public Involvement in Health Bill

HL Paper 105
HC 538









Joint Committee on Human Rights

The Joint Committee on Human Rights is appointed by the House of Lords and the
House of Commons to consider matters relating to human rights in the United
Kingdom (but excluding consideration of individual cases); proposals for remedial
orders, draft remedial orders and remedial orders.
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The Committee has the power to require the submission of written evidence and
documents, to examine witnesses, to meet at any time (except when Parliament is
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advisers, and to make Reports to both Houses. The Lords Committee has power to
agree with the Commons in the appointment of a Chairman.

Publications

The Reports and evidence of the Joint Committee are published by The Stationery
Office by Order of the two Houses. All publications of the Committee (including press
notices) are on the internet at www.parliament.uk/commons/selcom/hrhome.htm.

Current Staff

The current staff of the Committee are: Mark Egan (Commons Clerk), Bill Sinton
(Lords Clerk), Murray Hunt (Legal Adviser), Angela Patrick and Joanne Sawyer
(Committee Specialists), Jackie Recardo (Committee Assistant), Suzanne Moezzi
(Committee Secretary) and Robert Long (Senior Office Clerk).

Contacts

All correspondence should be addressed to The Clerk of the Joint Committee on
Human Rights, Committee Office, House of Commons, 7 Millbank, London SW1P 3JA.
The telephone number for general inquiries is: 020 7219 2467; the Committee’s e-
mail address is jchr@parliament.uk.
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Summary

The Joint Committee on Human Rights examines the human rights implications of all
Government and private bills, and selected pre-and post-legislative documents, in
accordance with the new legislative scrutiny sifting system which it adopted at the start of
Session 2006-07. A full explanation of the Committee’s scrutiny procedures is given in the
Committee’s Twenty-third Report of Session 2005-06, The Committee’s Future Working
Practices, HL Paper 239 / HC1575.

This is the Committee’s Sixth Legislative Scrutiny Progress Report of this Session. In this
Report the Committee draws the attention of both Houses to some human rights
compatibility concerns which in its view arise from the UK Borders Bill. The Report also
comments on correspondence received on the Local Government and Public Involvement
in Health Bill, and publishes without comment correspondence received from Ministers on
the Concessionary Bus Travel Bill and the Corporate Manslaughter and Corporate
Homicide Bill, on which the Committee has previously reported this Session, and the
Pensions Bill. In addition, the Report records the Committee’s view that the Finance Bill and
the Northern Ireland (St. Andrews Agreement) (No.2) Bill do not raise human rights issues
of sufficient significance to warrant further scrutiny.

UK Borders Bill

The main purpose of the Bill is to implement aspects of the Home Office’s review of the
immigration system and thus help underpin the new Border and Immigration Agency. The
Committee accepts that increasing border security is a legitimate aim which may even be
required by human rights law. (paragraphs 1.1-1.5).

The Bill would grant Immigration Officers new powers to detain, search and seize: this is a
significant step for which the Committee would expect to see clear evidence of the need. The
wider role envisaged for Immigration Officers looks to the Committee like a general policing
function. It recommends that the Bill should be amended to provide that the relevant PACE
Codes of Practice should apply and that training should cover the contents of these Codes
(paragraphs 1.6-1.19).

In the absence of detailed provisions, the Committee finds it impossible to assess the
compatibility of the proposed biometric registration scheme for non-EEA nationals with the
right to respect for private life in Article 8 ECHR. In its view the introduction of the
biometric immigration document would give rise to concern about de facto racial profiling.
It seems highly likely that members of minority ethnic communities in the UK would be
disproportionately required to prove their immigration status. In the Committee’s view, to
be lawful it will be vital that race plays no part in the profiles used by the government to
decide the order in which it phases implementation of the biometric immigration document
(paragraphs 1.20-1.29).

The Bill’s provisions on automatic deportation of foreigners convicted of criminal offences
appear to the Committee to give rise to a risk of prolonged post-sentence immigration
detention. It recommends that to avoid this risk the Bill should be amended to lay down a
specific time frame within which the Secretary of State must decide whether a deportation
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order is required (paragraphs 1.30-1.35).

The Committee welcomes the Bill's provision for asylum seekers to receive subsistence
support pending final determination of their claim and recommends other amendments to
help ensure that asylum seekers, including asylum seeking children, are not subjected to
inhumane and degrading treatment but are treated with common humanity (paragraphs
1.36-1.38).

The Committee welcomes the Bill's extension of the scope of existing human trafficking
offences, but recommends amendments to improve protection for trafficking victims. It is
disappointed at the lack of a clear timetable for implementing the Government’s Action Plan
on Trafficking but welcomes the Minister’s offer to provide regular updates (paragraphs
1.39-1.41).
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Bills drawn to the special attention of both
Houses

Government Bills
Date introduced to House of Commons 25 January 2007
Date introduced to House of Lords 10 May 2007
Current Bill Number HL Bill 68
Previous Reports None
Background

1.1 This is a Government Bill introduced into the House of Commons on 25 January 2007
and, following its passage through the Commons, into the House of Lords on 10 May 2007.
Baroness Scotland has made a statement of compatibility under s. 19(1)(a) of the Human
Rights Act 1998. The Explanatory Notes accompanying the Bill set out the Government’s
view of the Bill’s compatibility with the Convention rights at paragraphs 168-209.

1.2 The main purpose of the Bill is to implement aspects of the Home Office’s Review Fair,
Effective, Transparent and Trusted: Rebuilding Confidence in our Immigration System (July
2006). Pursuant to our commitment in our Future Working Practices Report to undertake
more pre-legislative scrutiny work,' we considered the Review document in the autumn of
2006 and we took evidence on certain aspects of it from Baroness Scotland, Minister of
State at the Home Office, on 30 October 2006.2

1.3 The Bill is described by the Government as part of a package of measures to underpin
the Border and Immigration Agency which includes new powers and exploitation of
identity technology, in particular to tackle illegal working.

1.4 On our preliminary consideration of the Bill we identified a number of potentially
significant human rights issues concerning (1) immigration officers’ powers to detain,
search and seize (2) biometric registration of persons subject to immigration control (3)
the deportation of foreigners convicted of criminal offences (4) reversal of the burden of
proof and (5) power to search for evidence of nationality. We wrote to the Home Secretary
on 13 March 2007 in relation to these issues, asking for a fuller explanation of the
Government’s view that certain provisions in the Bill are human rights compatible.” The
Minister responded by letter dated 27 April 2007 enclosing a detailed memorandum from
the Home Office in response to our questions.* We are grateful to the Minister for his full
response. We have also been assisted in our consideration of the Bill by a number of
parliamentary briefings with which we have been provided and we are grateful to the

' Twenty-third Report of Session 2005-06, The Committee’s Future Working Practices, HL Paper 239/HC 1575 at paras 57
and 77.

2 Thirty-second Report of Session 2005-06, The Human Rights Act: the DCA and Home Office Reviews, HL Paper
278/HC1716, Ev1-19.

3 Appendix 1a.
4 Appendix 1b.
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organisations who provided us with this material® In light of that material and the
Government’s response to our questions we now report to both Houses in relation to the
most significant human rights issues which in our view the Bill raises.

1.5 We recognise that it is well established in international human rights law that states
have the right to control the entry, residence and expulsion of foreign nationals.®
However, the right is not unlimited.” They are also under a positive obligation, in
certain circumstances, to take positive steps to protect individuals’ human rights from
the harm which may be done to them by, for example, criminals, terrorists or people
traffickers from other countries. We therefore accept that increasing border security is
not only a legitimate aim recognised in human rights law but may even be required by
human rights law where it can be shown that current controls are inadequate to protect
human rights. Our task is to subject such measures to careful scrutiny to ensure that the
necessity for measures which interfere or potentially interfere with human rights has
been demonstrated, that they satisfy the basic requirements of legality and that any
interferences with fundamental rights to which they might give rise are likely to be
proportionate.

(1) Immigration Officers’ powers to detain, search and seize

1.6 The Bill enables the Secretary of State to designate Immigration Officers as having the
power to detain an individual at a port if the officer thinks that the individual may be liable
to arrest by a constable without a warrant,® or is subject to a warrant for arrest.” The officer
must arrange for a constable to attend as soon as is reasonably practicable,'’® and the
individual may not be detained for longer than three hours."! The officer has power to
search the detained individual for, and to retain, anything that might be used to assist
escape or to cause physical injury, and can use reasonable force. The officer must retain
anything found on a search which the officer thinks may be evidence of the commission of
an offence, and when the constable arrives must deliver to the constable both the
individual and anything retained on a search. The Bill makes it an offence to abscond from
such detention, and to assault or obstruct an immigration officer exercising any of these
powers. The Secretary of State may only designate officers who he or she thinks are fit and
proper for the purpose and “suitably trained”.'? Such designation can be revoked by the
Secretary of State."

1.7 The Explanatory Notes to the Bill accept that the new power of detention pending the
arrival of a police constable engages the right to liberty in Article 5 ECHR, but state that the

> We have considered parliamentary briefing material from Animate Project, Bail for Immigration Detainees, the Foreign
National Prisoners’ Network, the Immigration Law Practitioners Association, the Joint Council for the Welfare of
Immigrants, JUSTICE, Liberty, the Northern Ireland Human Rights Commission, the Refugee Children’s Consortium, the
Refugee Council and Universities UK.

5 See eg. Chahal v UK (1996) 23 EHRR 413 at para. 73.

7 See e.g., East African Asians v. United Kingdom (1973) 3 EHRR 76, E Com HR and R. (on the application of European
Roma Rights Centre) v Immigration Officer at Prague Airport [2005] 2 AC 1. It is important to note that the UK has not
signed Protocol No. 4 to the ECHR which guarantees, amongst other things, the right to freedom of movement.

8 Under s. 24(1), (2) or (3) of the Police and Criminal Evidence Act 1984 (“PACE"”) and Northern Ireland equivalent.
9 Clauses 1 and 2.

0 Clause 2(2)(a).

" Clause 2(3).

2 Clause 1(2).

3 Clause 1(3)(b).









































































































