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Summary

This Summary is intended to set the scene. Detailed factual references will be found
throughout the Report.

Home Office official Christopher Galley leaked some Restricted papers to Opposition
spokesman Damian Green MP, who passed the documents to the Daily Mail and other
newspapers. The Home Office asked the Cabinet Office to investigate 31 unauthorised
disclosures from the Home Office. The Cabinet Office invited the Metropolitan Police
Service’s Counter Terrorism Command SO15 to investigate these and several other leaks,
possibly from the Home Office, which included material classified as Secret. Internal
investigators pinpointed Christopher Galley as responsible for a handful of leaks of non-
secret material. The Crown Prosecution Service told SO15 that it was not possible to
prosecute Christopher Galley under the Official Secrets Act but that he might have
committed the crime of misconduct in public office. SO15 arrested Christopher Galley and
obtained a warrant to search his home. The Home Office gave consent, without requiring a
search warrant, for Christopher Galley’s workplace to be searched. The police decided to
arrest Damian Green for aiding, abetting, counselling or procuring misconduct in public
office by Christopher Galley. A judge granted a search warrant for Damian Green’s homes
and constituency office on the basis of police information alleging leaks of secret papers.
SO15 pressed the Serjeant at Arms for consent to search Damian Green’s parliamentary
office. The Clerk of the House told the Serjeant she had the delegated authority to permit a
search of a Member’s office, if the Speaker agreed. The Serjeant gave the police her consent
and informed Mr Speaker Martin, who assumed that the police must have had a warrant. A
search of Damian Green’s office in Parliament was then carried out. The House voted to
establish a Committee to review the internal processes of the House administration for
granting permission for a search of a Member’s office in the Parliamentary Estate. After the
narrow defeat in the House of an amendment to remove the restriction which would have
prevented the Committee from starting work before the criminal inquiry was completed,
the main Opposition parties refused to take part in the work of the Committee, which was
never convened. Damian Green’s lawyers argued that material seized in the search was
covered by parliamentary privilege. About twenty documents among those seized were
identified by House officials as proceedings in Parliament, covered by privilege, and
returned to Damian Green by the police. The police submitted the case papers to the
Director of Public Prosecutions, who decided that the evidence did not meet the threshold
required for prosecuting misconduct in public office. All criminal charges against both
Damian Green and Christopher Galley were dropped. The Home Office dismissed
Christopher Galley for gross misconduct. The present Committee was established three
months later, a few weeks after Mr Speaker Martin’s resignation.
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1 Introduction

What this Report is about

1. At about 2.08 pm on Thursday 27 November 2008, officers from SO15, the Counter
Terrorism Command of the Metropolitan Police Service (MPS), began a search of the
offices of Damian Green, the Member of Parliament for Ashford, in Portcullis House on
the Parliamentary Estate.

2. Our terms of reference, as set out in an Order of the House of 13 July 2009, are to review
the internal processes of the House administration for the granting of permission for the
search of a Member’s office on the Parliamentary Estate by the police and the seizure of
material therein, to consider any matter relating to privilege arising from the police
operation, and to make recommendations for the future.

3. This Report examines the background to the police search, and its aftermath. We
comment upon the conduct of certain persons, and we make recommendations for the
future. In addition to the oral and written evidence taken by this Committee, we have
benefitted greatly from four earlier reports on aspects of the matter before us:

Fourth Report of Session 2008-09 from the House of Commons Home Affairs
Committee, Policing Process of Home Office Leaks Inquiry, HC 157, published 16
April 2009"

Tenth Report of Session 2008-09 from the House of Commons Public
Administration Committee, Leaks and Whistleblowing in Whitehall, HC 83,
published 10 August 2009°

Her Majesty’s Inspector of Constabulary Review of the lessons learned from the
Metropolitan Police Service’s investigation of Home Office leaks, by Denis
O’Connor, Her Majesty’s Chief Inspector of Constabulary (the O’Connor Report)
published 12 October 2009°

Review of Operation Miser by (now Sir) Ian Johnston, Head of ACPO Crime
Business Area and Chief Constable of British Transport Police, dated 14 December
2008 (the Johnston Report), published 12 October 2009.*

4. Parliamentary privilege is an essential and sometimes misunderstood component of the
British constitution. It is essential for Members of Parliament to be free from the threat of
prosecution for what they say in Parliament, and for Parliament itself to control its own
proceedings and its own premises, in order to fulfil its democratic function. There is no

1 Cited in footnotes to this Report as HAC Report
Cited in footnotes to this Report as PASC Report

Cited in footnotes to this Report as O’Connor Report

A wWN

Cited in footnotes to this Report as Johnston Report; the Review of Operation Miser, dated 14 December 2008, was
published in slightly redacted form on 12 October 2009 as Annex A to HMIC Review of the lessons learned from the
Metropolitan Police Service's investigation of Home Office leaks (the O’Connor Report) — most of the redactions are
of names of officials below ACPO (Association of Chief Police Officers) rank and also cover legal advice and certain
other sensitive matters.



Police Searches on the Parliamentary Estate 5

personal immunity from the criminal law for a person just because they are a Member of
Parliament. How to reconcile freedom and responsibility remains as topical a subject now
as at any time in the past centuries of democratic development in this country.

5. It is necessary to examine each link in the chain that led from some Home Office leaks to
the Metropolitan Police search of a Member’s office in Parliament. It may help if we
indicate in short form the sequence of the principal events:

TIMELINE

Wednesday 8 October 2008

Wednesday 29 October 2008

Wednesday 19 November 2008

Wednesday 26 November 2008

Thursday 27 November 2008

Wednesday 3 December 2008

Monday 8 December 2008

Thursday 2 April 2009

Thursday 9 April 2009

Thursday 16 April 2009

Chris Wright, Cabinet Office, writes to Assistant Commissioner
Robert Quick

Chris Wright writes to Deputy Assistant Commissioner Cressida
Dick

Christopher Galley arrested

Serjeant at Arms talks privately to Speaker

Police “Gold Group” meets twice

Police visit Serjeant at Arms

Serjeant at Arms calls on Clerk of the House
Serjeant at Arms completes conversation with police
Serjeant at Arms phones Speaker

Prorogation of Parliament

Serjeant at Arms phones Speaker

Serjeant at Arms signs consent form

Damian Green arrested

Damian Green's parliamentary office searched by police
Clerk of the House summons Serjeant at Arms
Speaker’s Office phones Speaker

State Opening
Speaker makes statement to the House

Speaker issues Protocol
House votes to establish Committee

Last sift by House officials of material seized by police to indentify
proceedings in Parliament

Metropolitan Police pass file to Director of Public Prosecutions

Director of Public Prosecutions announces decision not to charge
either Christopher Galley or Damian Green

6. At the outset of his evidence to this Committee Malcolm Jack, the Clerk of the House
and Chief Executive of the House of Commons Service, made an apology without

reservation—

I would like to put something on the record because this is the first opportunity I
have had to say anything in public. As head of the House service I would like to say
that I am sorry that this matter was not better handled. I think I ought to put that on
record. I hope the Committee will accept that apology. In accepting the apology, I
hope the Committee will also accept from me, and I am sure that many Members
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here will recognise what I am going to say, that the staff here are very loyal; loyalty is
one of the main characteristics of the House staff. They act, to the best of their
abilities in good faith and impartially. I just thought I ought to put that on the record
as the head of the service but I make the apology without reservation.’

7. The Serjeant at Arms, Jill Pay, also apologised at the commencement of her evidence—

I assure the Committee that I acted in good faith and I take full responsibility for my
actions. However, I am very sorry that my actions have caused anxiety and distress
among Members. With hindsight it is clear to me that I should not have accepted the
duty of confidentiality placed on me by the police. I should have discussed the matter
tully with the Clerk of the House on the evening of Wednesday 26 November, after I
met with the investigating police officers. I deeply regret that error of judgment.®

8. It is also important to underline that, while the civil servant in the case was dismissed for
gross misconduct, criminal charges were not brought against him or against Damian
Green who is in law entirely innocent in this matter.

2 Leaks, Government and the Police

What's wrong with leaking

9. In its Report on Leaks and Whistleblowing in Whitehall, the Public Administration Select
Committee recognised that leaks are an “occupational hazard” in government, but its
conclusion was that—

Leaks are damaging to trust within government and trust in government. In
particular, they endanger ministers’ confidence in an impartial Civil Service.”

10. The Public Administration Select Committee made several recommendations aiming
to balance civil servants’ duty of confidentiality with robust protection for whistleblowers
acting in the public interest.® In its own investigation into Policing Process of Home Office
Leaks Inquiry, the Home Affairs Committee stated—

We do not condone the unauthorised disclosure of departmental information; this is
an abuse by officials of their positions of trust, and we support the use of disciplinary
action in such instances. We also understand the corrosive effect that persistent
leaking of information has on the efficient working of departments, not least as it
sows mistrust between Ministers and officials.’

Q216

Q 699

PASC Report, paras 8, 12
PASC Report, pages 34 to 39

o 0 N o U

HAC Report, para 13
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The leaks from the Home Office

11. A number of leaks during 2007 and 2008, apparently emanating from the Home Office,
led to mounting concern over whether the department could keep effective control over
sensitive information. Sir David Normington, the Home Office Permanent Secretary,
described to the Home Affairs Committee conversations he had had with the then Home
Secretary (Rt Hon Jacqui Smith) where they exchanged their “frustration and anger” over
what was happening—

From my point of view that is despicable, it is disloyal, it is completely undermining
the work of the Home Office and it is completely unacceptable, I do not need to be
told that by the Home Secretary."

12. Apparently there had been 31 leaks of information from the Home Office over the four
years up to September 2008, of which 20 had occurred between February 2006 and
September 2008; all of the leaks, with the exception of one marked ‘secret’, were either

‘unclassified’ or ‘restricted’.!!

The Home Office asks the Cabinet Office

13. The Home Office tried first to identify the leaker(s) using its own resources. When that
approach was not successful, the Home Office turned for help to the Cabinet Office. The
Home Affairs Committee expressed concern that officials may have given an exaggerated
impression of the damage done by the leaks.'”> We share that concern and we consider that

Home Office officials were at fault in allowing an exaggerated impression to be formed
by the Cabinet Office of the damage done by the leaks.

The Cabinet Office asks the Metropolitan Police (8 October 2008)

14. The Cabinet Office contacted the Metropolitan Police in late September or early
October 2008." Following the initial conversations, Chris Wright, then Director of Security
and Intelligence at the Cabinet Office, wrote on 8 October 2008 to Robert Quick, then
Assistant Commissioner for Special Operations in the Metropolitan Police Service, to ask
the Metropolitan Police to investigate.'

10 HACReport, Q 14

11 O’Connor Report, para 7.1.2 According to Denis O'Connor, the vast majority of the Home Office leaks were of a low
security classification, and the one previously classified as Secret no longer posed a threat to national security at the
time of referral (O’Connor Report, para 8.1.2) For the six leaks investigated by the police see the extract from the
DPP statement of 16 April 2009 below after paragraph 25 of this Report.

12 HACReport, para 13
13 Ev 161 (Robert Quick) para 1

14 PASC Report, Ev 68 to 69. Chris Wright moved on in 2009 from the Cabinet Office to a post in the Ministry of
Defence; Robert Quick resigned as Head of Special Operations at the Metropolitan Police Service in April 2009.
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CABINET OFFICE: CONFIDENTIAL INVESTIGATIONS — NOW UNCLASSIFIED

8 September 2008 *
* Note: Date mistyped on original letter above. This should read 8 October 2008.
Leaks

I am writing to ask whether you will consider agreeing to an investigation into a series of leaks,
probably originating in the Home Office, which is causing considerable concern to the Cabinet
Secretary.

A number of recent leak investigations, including some conducted by your officers, have raised
questions about the security of sensitive information in the Home Office. Whilst not all the leaks
which concern us merit, taken individually, investigation by the police, we are concerned that there
is an individual or individuals in the Home Office with access to sensitive material who is (are)
prepared to leak that information. We are in no doubt that there has been considerable
damage to national security already as a result of some of these leaks and we are
concerned that the potential for future damage is significant. The risk of leaking is having an
impact on the efficient and effective conduct of Government business, affecting the ability of
Ministers and senior officials to have full and frank discussions on sensitive matters and undermining
necessary trust. You will not be surprised to hear that we are also concerned that there must be risk
to information about sensitive operations which, if leaked, could give rise to grave damage.

If you are content to agree to an investigation into these matters, my staff will be happy to brief
your officers on the detail. Equally, I shall be happy to discuss with you any arrangements for the
oversight of the investigation.

Knowledge of this request is held very tightly here, in the Home Office and in the Security Service
and will continue to be so.

A copy of this letter goes on a personal basis to David Normington, Jonathan Evans and to Robert
Hannigan and Ciaran Martin here.

Information contained in this document may be subject to exemptions under the Freedom of
Information Act (in particular the National Security exemptions in sections 23 and 24). Before
considering information in this document for release under the Act, you should contact the
Intelligence and Security Secretariat in the Cabinet Office for advice.

Chris Wright
" emphasis added

15. Damian Green told us that the “very, very strong statement from the Cabinet Office”
that there had been considerable damage to national security already as a result of some of
these leaks was false: “it is quite clear both in the Johnston Report and in the DPP’s
response that the idea that any of the leaks I was engaged with endangered national
security was simply false”.'* The Home Affairs Committee described the impression given
in the Cabinet Office letter that national security had been damaged by a Home Office
leaker as “hyperbolic” and “unhelpful”.'®

16. Chris Wright later told Denis O’Connor, HM Chief Inspector of Constabulary, that it
was in the minds of those involved at that stage that a fresh police investigation might find
a single source both for the more recent Home Office leaks and for the previous cross-
government leaks of ‘Secret’ material with which they might have been associated.'” Sir Gus

15 Q7
16 HACReport, para 15

17 O’Connor Report, para 7.1.6
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O’Donnell, the Cabinet Secretary and Head of the Home Civil Service, told us that he took
responsibility for the actions of his staff, and he argued that Chris Wright’s letter was
correct in identifying that there had been damage to national security from the leaks. Sir
Gus O’Donnell explained that the pattern of leaks emerging from late 2007 was very
similar to that seen in an earlier period, from 2005 to 2007, of up to 40 leaks, possibly from
the Home Office, including some leaks of highly sensitive material of importance to
national security. The Cabinet Office did not, at the time they contacted the police, know
the identity of the source of the leaks. Sir Gus O’Donnell further argued that “the letter
from which Mr Green quoted was therefore correct in identifying that there had been
damage to national security from these leaks”.'®

17. While we can understand the Cabinet Secretary’s concern arising from the wider
pattern of previous leaks, the reference to national security in the letter from the
Cabinet Office to the Metropolitan Police Service of 8 October 2008 was ill-judged. We
agree with the Home Affairs Committee that giving the impression that national
security had been damaged by the Home Office leaks was hyperbolic and unhelpful.
Civil servants who perpetrate leaks are quite rightly liable to disciplinary action, with
consequences up to and including dismissal.

18. The second strand of the justification given in the 8 October letter for calling in the
police was that—

The risk of leaking is having an impact on the efficient and effective conduct of
Government business, affecting the ability of Ministers and senior officials to have
full and frank discussions on sensitive matters and undermining necessary trust.

Sir Gus O’Donnell told us that this sentence provided an additional explanatory statement
for the police.”” Deputy Assistant Commissioner John McDowall told us that the view of
those making the allegation that the effective conduct of government was being
undermined was “a subjective view and not one which we, the police, can actually form a
view upon, because we simply have no experience of conducting effective government”.*
Robert Quick, however, admitted that it was a consideration which influenced the
investigation.”’ In our view the impact of leaks on the conduct of Government business
is not, and never can be, a sufficiently weighty reason in itself to justify a police

investigation.

Cabinet Office guidance

19. The threshold for calling in the police to investigate leaks was set out in unpublished
Cabinet Office guidance on leak investigations policy and procedures (GLIPP).>> Robert
Hannigan, the Cabinet Office Head of Security, Intelligence and Resilience, told us that
while the detailed guidance on investigations was in the process of being revised, new

18 Q818
19 Qq 867 to 877
20 Q478
21 Q969

22 The October 2008 version of guidance on leak investigations policy and procedures (GLIPP) supplied to us by the
Cabinet Office was marked “restricted — policy” and is not published with this Report.
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general guidance had been supplied to the Public Administration Select Committee.”’
GLIPP sets out the roles and corresponding responsibilities of all individuals in regard to
combating and deterring leaking. The relevant passage of GLIPP from October 2008 stated
that the police investigate cases that breach the Official Secrets Act “or involve criminal
behaviour”, which Sir Gus O’Donnell suggested to us might cover, for example, insider
dealing or leaking market-sensitive material.**

20. In November 2009 the Cabinet Office produced a new guidance paper in a form
suitable for publication, entitled “Official information: standards of conduct and
procedures”, which has annexed to it the protocol on leak investigations recommended by
Denis O’Connor, HM Chief Inspector of Constabulary.® This new guidance states that “if
a civil servant is found to have perpetrated a leak he or she can expect to face disciplinary
action, with consequences up to and including dismissal”.** The guidance requires a
Department to make an impact and damage assessment that is both realistic and honest.”
This impact and damage assessment will be “crucial” in deciding whether to refer a matter
to the police.”® The new guidance states explicitly that embarrassment or reputational
damage to the Government, or to a particular Department, would not provide sufficient
grounds for referral to the police,”” and the guidance refers to HM Chief Inspector of
Constabulary’s conclusion that—

there should be a presumption in favour of the police not being involved unless there
are (a) reasonable grounds for believing an offence under the Official Secrets Act
1989 has been committed or (b) reasonable grounds for believing a serious criminal
offence has been committed as an integral part of a leak(s), such as the example
where an official is subject to bribery or corruption, or very exceptional cases which
seriously threaten the UK in economic or integrity terms.*

We wholeheartedly agree with the tone and content of the Cabinet Office guidance
paper on official information standards of conduct and procedures, in the revised form
issued in November 2009, and we endorse in particular the need for an honest and
realistic assessment of any damage caused by leaks.

National security leaks remain unsolved

21. Sir Gus O’Donnell told us that it had been hoped that the investigation launched with
the letter of 8 October 2008, taking as its starting point some of the embarrassing leaks,
would lead to the source of the national security leaks from the earlier period. He admitted
that “in that sense, the investigation failed” because the leaks admitted to by Christopher

23 Q 833; the Cabinet Office guidance paper on official information: standards of conduct and procedures has been
placed in the Library as DEP 2009-3046 HC Deb 11 November 2009 vol 499 col 411W and is cited in footnotes to this
Report as DEP 2009-3046

24 GLIPP para 4.1; Qq 856 to 861

25 DEP 2009-3046; the Annex is the same as the Protocol at Annex B to the O’Connor Report, pages 61 to 63
26 DEP 2009-3046, para 10

27 DEP 2009-3046, para 18

28 DEP 2009-3046, para 22

29 DEP 2009-3046, para 22

30 DEP 2009-3046, Annex A, footnote 4; Q 859; O’'Connor Report, page 61
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Galley did not cover national security.” When giving evidence in December 2009, more
than a year after the events which led to our inquiry, Sir Gus O’Donnell told us that he
remained concerned about the source of those serious leaks, which had at that date still not
been accounted for, even after the investigation and dismissal of Christopher Galley.” We
are concerned by the Cabinet Office’s continued failure to identify the source of other
leaks across Government of more highly classified material.

The Police and the Cabinet Office—scoping and negotiation

22. Sir Gus O’Donnell told us that the Cabinet Office did not determine the conduct of the
investigation, nor were they consulted by the police on the decisions to make arrests.” As
he put it, “you completely lose control when you hand over to the police”.** He told us that
if he had been consulted once the facts of Christopher Galley’s leaking had become known,
he would personally have preferred taking disciplinary action under the civil service code
to making arrests.” It is clear, however, that the Cabinet Office remained in touch with the
police after the 8 October letter, as a process of scoping and “negotiation” continued up to
at least the time of Chris Wright’s second letter to the Metropolitan Police Service, sent on
29 October 2008.

23. Assistant Commissioner Cressida Dick, who was then Deputy Assistant Commissioner
for Security and Protection, stood in for Assistant Commissioner Robert Quick in his
absence from 9 to 24 October and remained involved in the case until about 12 November
2008, when she handed over the supervision of the investigation to Deputy Assistant
Commissioner John McDowall.*® Assistant Commissioner Cressida Dick told us that “we
had not ruled out that whoever the suspect might be for those five linked [leaks] they could
have been involved in others of the 31 [leaks], including those which might pertain to the
Official Secrets Act””” Deputy Assistant Commissioner John McDowall told us that
following the letter of 8 October from Chris Wright police officers had “negotiated” the
scope of the investigation with the Cabinet Office, reducing its focus from some 32 leaks to
“four or five that looked to be the most obvious points to go and investigate further”.?®

24. Although GLIPP prescribed the convening of a case conference, Robert Hannigan, the
Cabinet Office Head of Security, Intelligence and Resilience, told us that in this case there
were a number of informal meetings between Cabinet Office staff and the Metropolitan
Police Service but no formal case conference, a difference which Robert Hannigan
described as “very, very marginal”.” We deplore the Cabinet Office’s failure to follow its

31 Q825

32 Q818

33 Q818

34 Q838

35 Qq 838, 840

36 Q 1087; Ev 162 paras 3 to 6; Ev 173 paras 4 and 5, Ev 174 para 16
37 Q1086

38 Qq 452, 456; DAC John McDowall subsequently told the Committee (Q 458): “l do not think that “negotiate” is
perhaps the best word. Certainly we discussed where we would start the investigation.”

39 Qq 862 and 863
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own guidance by not calling a case conference which could have ensured a properly
balanced approach was taken to investigating the Home Office leaks.

The Cabinet Office identifies the likely culprit

25. In the meantime, a Cabinet Office internal investigator reported that, although he had
not found hard evidence of guilt, Christopher Galley was likely to have been responsible for
leaking the Home Secretary’s draft letter to the Prime Minister, which was the basis for the
Daily Mail article on 1 September 2008.* Christopher Galley was named as a strong
suspect in four other leaks of ‘unclassified’ or ‘restricted’ material in the period October
2007 to April 2008.*' Denis O’Connor considered that “ironically, the identification of
Christopher Galley by an internal investigator illustrates the value of using the skills of an
experienced investigator and reinforces the benefits of in-house capabilities”.*> The actual
leaks associated with Christopher Galley are set out below.

From DPP Statement, 16 April 2009:
The police investigation focussed on six apparent leaks.

Leak One: On 14 October 2007, an article by Ben Leapman was published in the Sunday Telegraph.
It was about the asylum and immigration system. It referred to a leaked Home Office memorandum
which, it was claimed, had been “seen by this newspaper”. There followed extensive quotes from the
leaked document. The article reported that government critics claimed that the document exposed
continuing failures in the asylum system even though the number of refugees entering the country
was at a 14-year low. Mr Damian Green MP was quoted in the article as “the Conservative
immigration spokesperson” commenting on “the chaos that still affects the asylum system”. He
added that “Ministers have toughened up their rhetoric but underneath the same old policies are
producing the same old results”.

The leaked document was the “Asylum and Immigration High Level Monthly Performance Report
July 2007”. It was marked “Restricted-Management”. A copy was recovered by the police from Mr
Green's Parliamentary office bearing the name “Galley” in manuscript. In his interview with the
police, Mr Galley denied passing this document to anyone. As noted above, Mr Green made no
comment in interview.

Leak Two: On 11 November 2007, an article by Justin Penrose was published in the Sunday Mirror. It
alleged that up to five thousand illegal immigrants had obtained security jobs in the UK. The article
went on to allege that “Officials failed to check if any foreign workers in the security industry were
legally allowed to be in Britain ... The scandal surfaced when the agency that vets security guards
admitted it had not been checking if the applicants were in the country legally.” A spokesman for
the Home Office was quoted as saying “Ministers have ordered checks on all existing security licence
holders and these will be considered shortly.”.

Follow up articles appeared in the Daily Mail on 13, 14 and 15 November 2007 referring to “leaked
documents” and “a fresh Home Office document leaked to the Daily Mail last night". Mr Green is
quoted in many of these articles. For example, the Daily Mail reported on 13 November 2007 that
"Tory immigration spokesman Damian Green said last night: "The Home Secretary has been caught
red-handed putting the short-term interests of the government before the long-term task of solving
a real problem.”.” There were also follow up articles in The Times, The Independent, the Daily
Express, the Daily Telegraph and the Evening Standard on 14 and 15 November 2007.

40 Johnston Report, page 32. The investigator’s report was dated 24 October 2008 but Denis O’Connor indicates that
this “revelation” [that Christopher Galley was the probable leaker] was known before the police met the CPS on 22
October 2008.

41 O’Connor Report, para 7.1.8
42 O'Connor Report, para 8.1.4
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The leaked document was a copy of high level submissions to Home Office Ministers in August 2007,
updating them about various issues relating to Security Industry Authority (SIA) licences. It was
marked “Restricted”. In his police interview Mr Galley admitted sending this document to Mr Green
at the House of Commons. Mr Green made no comment in interview.

Leak Three: On 10 February 2008, an article by Melissa Kite was published in the Sunday Telegraph.
It was about an illegal immigrant working in the House of Commons and was based on leaked
documents. The article claimed that “The Government stands accused of a cover-up after leaked
documents, obtained by the Sunday Telegraph, showed that Liam Byrne, the immigration minister,
was informed immediately of the case of the Brazilian woman, a cleaner, when she was arrested at
Parliament 10 days ago. Yet the Home Office confirmed the security breach — one of the most serious

"o

to affect Westminster — only after being contacted by this newspaper last night.”.

The article carried comments from Mr Green in the following terms: “The Conservatives demanded
urgent action to prevent further breaches. Damian Green, the shadow immigration minister, said:
"Of all the Home Office disasters, this has the biggest security implications. Ministers like to talk
tough about cracking down on employers but it is clear that the system is failing in our most
sensitive buildings. What makes this even worse is that ministers' first instinct was to cover it up.”.”
The leaked document was a copy of a report to Home Office Ministers dated 31 January 2008 about
an investigation into an allegedly illegal worker at the Houses of Parliament. It was marked
“Restricted-Investigation”. In his police interview, Mr Galley admitted posting this document to Mr
Green and acknowledged that he “knew it would obviously end up in the press”. Mr Green made no
comment in interview.

Leak Four: On 20 April 2008, an article by David Leppard was published in The Sunday Times. It
described a list of Labour MPs identified by the party Whip's office as “suspected of plotting” against
the Counter-Terrorism Bill. The following week the same newspaper published another article by Mr
Leppard referring to a “leaked Whitehall document marked restricted” and prepared for the Home
Secretary. This was said to have suggested that the government might make concessions on its
counter terrorism reforms to win over disaffected opponents.

The leaked document was a Briefing on the Counter-Terrorism Bill marked “Restricted”. In his police
interview, Mr Galley denied passing this document to Mr Green, but he did admit that he passed him
a Whips' list of the names of MPs who were undecided about their votes in respect of the Counter-
Terrorism Bill. Mr Galley told the Police that he had access to this document which was kept in a safe
belonging to the Special Advisers: he admitted photocopying the list and handing it to Mr Green. Mr
Green made no comment in interview.

Leak Five: On 1 September 2008, the Daily Mail published an article based on a draft letter from the
Home Secretary to the Prime Minister, which it claimed had been “leaked to the Daily Mail”,
predicting that the credit crunch would lead to a rise in crime. A similar article appeared in the Daily
Telegraph referring to a “leaked Home Office letter”. Mr Green was quoted in the Daily Mail in the
following terms: “Damian Green, the Tory immigration spokesman, said: “This rips the veil off the
complacent comments we have been getting from the Home Office ministers about how their
performance is improving. It is clear that almost all areas of the Home Office things are going to get

"o

worse. .

The leaked document was a copy of a “Draft letter to No 10” dated August 2008. It was not marked
“Restricted”, but from its contents it would have been clear to anyone reading it that it was a
confidential document. In interview, Mr Galley admitted passing this document to Mr Green. Mr
Green made no comment in interview. A copy of the draft letter was found in Mr Green’s
Parliamentary office.

Leak Six: On 15 November 2008, the Daily Mail published an article by Christopher Leake based on a
"leaked” Home Office document suggesting that the levels of most violent crime had risen under the
Labour government.

The leaked document was a Briefing Pack for incoming Ministers at the Home Office. It was marked
“Restricted Policy”. In his police interview, Mr Galley denied leaking this document to anyone. Mr
Green made no comment in interview.
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26. Not all the leaks in question have since been accounted for, but the ones relevant to the
search of Damian Green’s office have been largely admitted by Christopher Galley, an
administrative officer in the Home Office with clearance to see documents with a security
classification of up to ‘secret’.*” To that extent, it turns out that Chris Wright had been
correct to say in his 8 October letter that that there was an individual in the Home Office
with access to sensitive material who was prepared to leak; but none of these leaks
attributed to Christopher Galley were of material classified ‘Secret’ and nor were any of
them in fact “damaging” in terms of the Official Secrets Act (see paragraph 38 below).
There was therefore no basis for the concern expressed in the 8 October letter that the
potential for future damage was significant.

The Police and the Crown Prosecution Service (22 October 2008)

27. Following the identification of Christopher Galley as a suspect, police officers held a
consultation with the Crown Prosecution Service on Wednesday 22 October, as part of
their continuing scoping exercise. The consultation concluded that there did not appear to
be sufficient evidence to constitute an offence under the Official Secrets Act 1989, but the
behaviour of a serial leaker might amount to a common law offence of ‘misconduct in
public office’.**

28. Sir Gus O’Donnell mentioned the possible motivation of Christopher Galley in leaking
Home Office documents: “the concerns here were not about the conduct of official
business, but about procuring personal benefit, in this case employment, from the leaking
of official material”.* Robert Quick’s written evidence set out the “hypothesis” that Galley
was being exploited but Sir Ian Johnston’s own assessment of the evidence was that “the
relationship between the two was, if you like, at its worst equal but probably was driven
more by Galley than by Mr Green”.* As Damian Green told us, “over a two and a half year
period we met on four occasions, and on all four occasions at his instigation I think, so the
idea that there was some close permanent relationship between us was always false”.*’

29. In our view the Metropolitan Police made the wrong decision after their discussions
with the Crown Prosecution Service on Wednesday 22 October 2008. We reach that
conclusion for these reasons: the source of the leaks had been found, but not by the police;
the damage done was not as severe as the Cabinet Office had made out; the evidence was
not strong enough to use the Official Secrets Act; and nor was the evidence strong enough
to support a successful prosecution for misconduct in public office.

30. After Christopher Galley had been arrested and interviewed, the Metropolitan Police
approached the Crown Prosecution Service for advice on the type of offence that might
have been committed by the MP implicated by Christopher Galley. As far as Denis

43 HAC Report, Qq 6-8, 19; according to Denis O’Connor, Christopher Galley was a Senior Personal Secretary in the
Home Office Strategy Unit (O’Connor Report, para 7.1.3; Q 655). The Government Protective Marking Scheme has
several levels, which go to higher and more sensitive levels than ‘Secret’.

44 O’Connor Report, para 7.1.9; Ev 173 para 11, Q 1085
45 Q818

46 Ev 163 para 9; Q 608

47 Q12



Police Searches on the Parliamentary Estate 15

O’Connor could ascertain, the CPS were not asked for their views on proportionality or
potential value.*®

Official Secrets and Parliamentary Privilege — the Sandys case

31. The Official Secrets Act 1989 was a long-awaited and welcome improvement on the
Official Secrets Act 1911, which notoriously provided in section 2 that wrongful
communication of any official information was a misdemeanour punishable by
imprisonment for up to two years.

32. In his evidence to us, Damian Green referred to the Sandys case, which arose in the
run-up to the Second World War from a clash between parliamentary privilege and the
Official Secrets legislation then in force.* On 27 June 1938, Mr Duncan Sandys raised a
complaint on the floor of the House, as a matter of privilege, that the Attorney-General had
asked Mr Sandys about the “highly secret” sources of information Mr Sandys had evidently
used in a draft of a parliamentary question (about shortages of anti-aircraft guns and
instruments) which Mr Sandys had enclosed in a letter to the Secretary of State for War.*
Mr Sandys also complained that the Attorney-General had informed Mr Sandys that he
had a legal obligation to reveal the sources of his information and that the Attorney-
General had threatened Mr Sandys with prosecution under section 6 of the Official Secrets
Act 1920, punishable with imprisonment of up to two years — a threat subsequently
withdrawn by the Attorney General, once Mr Sandys had sought the Speaker’s permission
to raise the matter in the House.”! Sir Donald Somervell, the Attorney General, denied
having used the Official Secrets Act to threaten Mr Sandys.*

33. The House agreed on 30 June 1938 to a motion from Mr Sandys referring the detail of
Mr Sandys’ allegations and the general question of the applicability of the Official Secrets
Acts to Members to a special Select Committee on the Official Secrets Act.”® This Select
Committee agreed a first report in August 1938, dealing with the actual case of Mr Sandys,
and a further report in April 1939 addressing the general applicability of the Official Secrets
Acts to Members of Parliament in the discharge of their parliamentary duties.”* In its 1939

48 O’Connor Report, para 7.2.7
49 Q93; Ev 136 para 9 and Ev 137 para 16(5)(A); Ev 161

50 Edwin Duncan Sandys, Baron Duncan-Sandys CH PC (24 January 1908 — 26 November 1987) was MP for Norwood
1935-1945 and for Streatham 1950-1974. He was a Minister in successive Conservative governments in the 1950s and
1960s. His first wife was Diana Churchill, daughter of Sir Winston Churchill. In one of the exchanges on the Sandys
affair, Aneurin Bevan mentioned in passing that “The background of all this, of course, is that there has been going
on what has been described in some circles as a Churchill espionage, and there have been attempts to trace those
sources of the right hon. Member for Epping (Mr. Churchill)” (HC Deb 11 July 1938 vol 338 cols 997-998).

51 HCDeb 27 June 1938 vol 337 cols 1534-1538

52 HCDeb 27 June 1938 vol 337 cols 1538-1539; Donald Bradley Somervell, Baron Somervell of Harrow OBE, PC, QC (24
August 1889 — 18 November 1960) was MP for Crewe 1931-1945 and Solicitor-General 1933-1936, Attorney-General
1936 -1945 and Home Secretary in the short-lived Conservative caretaker government in 1945.

53 HC Deb 30 June 1938 vol 337 cols 2155-237. A related complaint, that a military court had summoned Mr Sandys (as
an officer in the Territorial Army) to appear before a military court considering the case of the Army officer who
had passed the information to Mr Sandys, was considered by the Committee of Privileges and subsequently added
to the terms of reference of the Select Committee on the Official Secrets Act (HC 146 of 1937-38 and HC Deb 29 June
1938 vol 337 col 1919; 11 July, 1938 vol 338 cols 949-014; 18 July 1938 vol 338 cols 1807-14; and 19 July 1938 vol
338, cols 2013-43). In relation to that case Sir Archibald Sinclair remarked “the achievement of the Committee of
Privileges was this, that we reasserted and applied to new circumstances the vital principle that Members of
Parliament must not be hampered or molested, or obstructed in the performance of their duties in this House by
pressure from outside” (HC Deb 19 July 1938 vol 338 col 2017).

54 HC 173 of 1937-38 and HC 101 of 1938-39
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Report, the Committee stated its opinion that the soliciting or receipt of information was
not a proceeding in Parliament.”® The Committee concluded —

“it would be inadvisable to attempt by legislation or otherwise to define the extent of
immunity from prosecution under the Official Secrets Act to which Members of
Parliament are or ought to be entitled. It would be extremely difficult, if not
impossible, to draw a line between acts which are or ought to be permissible and acts
which are or ought to be criminal. The privileges of Parliament, like many other
institutions of the British constitution, are indefinite in their nature and stated in
general and sometimes vague terms. The elasticity thus secured has made it possible
to apply existing privileges in new circumstances from time to time. Any attempt to
translate them into precise rules must deprive them of the very quality which renders
them adaptable to new and varying conditions, and new or unusual combination of
circumstances, and indeed might have the effect of restricting rather than safe-
guarding Members’ privileges, since it would imply that, save in circumstances
specified, a Member could be prosecuted without any infringement of the privileges
of the House.™*

34. The continuing significance of the Sandys case was mentioned several times in
evidence to us.” In his written evidence, the former Clerk of the House Sir William McKay
explained that the House had agreed with the 1938-39 select committee that the working
definition of ‘proceedings’ should be extended to communications between one Member
and another or between a Member and a minister so closely related to some matter
pending in or expected to be brought before the House that they form part of the business
of the House.

Official Secrets and the Official Opposition

35. Sir Gus O’Donnell quoted to us the remarks made (by Rt Hon David Davis, the
Member for Haltemprice and Howden) in a BBC interview on 28 November 2008—

Our job when this information comes to us is to make a judgment, is it in the public
interest that this should be known publicly or not? In about half the cases, we decide
not, because we think there are reasons, perhaps of national security, or military or
terrorism reasons, not to put things in the public domain.”

In his own written evidence to us, David Davis claimed that it was “much more common
than is generally supposed” that a Member of Parliament decided to keep secret data

55 HC 101 of 1938-39, para 16

56 HC 101 of 1938-39, para 22 The Report was approved on 21 November 1939 after a short debate on a motion moved
by the Prime Minister Rt Hon Neville Chamberlain (who was also Leader of the House), HC Deb 21 November 1939
vol 353 cols 1071-84.

57 Ev 136 para 9, Ev 137 para 16(5)(A), Ev 161, Ev 149-150 para 15
58 Ev 150 para 15

59 Q 819. Sir Gus O'Donnell did not refer to David Davis by name in evidence to us in December 2009, but he made
similar points, referring to David Davis, in his oral evidence to the Public Administration Select Committee on 11
December 2008 HC 83, Qq 5, 32, 55, 59-61, 72, 107. David Davis had been Shadow Home Secretary until he
announced his intention on 13 June 2008 to resign his seat to fight a by-election. He was re-elected to the House on
10 July 2008.
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brought to them that was properly secret.”’ Sir Gus O’Donnell told us that, while the David
Davis interview might have exaggerated the proportion of leaks he had received dealing
with national security, he would be very concerned if the true figure were half of that." He
also agreed that David Davis’ claim on the BBC was made only after the arrest of Damian
Green.®” The comments made by David Davis on the BBC, the day after the arrest of
Damian Green, do not excuse the decision made by the Cabinet Office on 8 October to
call in the police to investigate the apparent unauthorised disclosure of unclassified or
restricted documents to certain newspapers.

36. Damian Green had also made clear to us that he thought genuine security concerns
ought to be respected—

I think a responsible attitude of any politician of any party, but particularly an
opposition politician receiving [leaks], is obviously to make a test of our national
security, whether this endangers national security, or perhaps in particular whether it
breaks the Official Secrets Act and clearly that would then be a criminal offence to
make it public.®®

Reform of the Official Secrets Act

37. The reform of the Official Secrets Acts was considered a number of times over the
years, notably by the Franks Committee which reported in September 1972.% The
Government brought forward in 1988 a new legislative framework to protect official
information. In introducing the Second Reading of the 1988-89 Official Secrets Bill, the
then Home Secretary, Rt Hon Douglas Hurd, asked the House “to agree in principle that
the criminal law should be prised away from the great bulk of official information”.*> Since
then, the Freedom of Information Act 2000 has transformed the legislative framework
within which sensitive official information is protected.

38. Under the reformed Official Secrets Act, a person who is or has been a Crown servant
or government contractor is guilty of an offence if without lawful authority he makes a
“damaging” disclosure of any information in his possession by virtue of his official
position: a disclosure is “damaging” if it would, or would be likely to, cause damage to the
work of the security and intelligence services, or damage the capability of the armed forces
to carry out their tasks, or lead to loss of life or injury to members of those forces or serious
damage to the equipment or installations of those forces, or endangers the interests of the

60 Ev 161

61 Q824

62 Qq 819,820
63 Q7

64 The Civil Service, Report of the Committee on the Civil Service chaired by Lord Fulton 1966-68, Cmnd 3638, June
1968; Departmental Committee chaired by Lord Franks on Section 2 of the Official Secrets Act 1911, Cmnd 5104,
September 1972; Report from the Royal Commission on Standards of Conduct in Public Life, chaired by Lord Salmon
Cmnd 6524, July 1976; Home Office White Paper on Reform of Section 2 of the Official Secrets Act 1911, Cmnd 7285,
July 1978. Will Owen, then Member for Morpeth, was acquitted in June 1970 of eight charges brought under
section 1 of the Official Secrets Act in connection with allegations that he had passed classified information to
Czechoslovak intelligence officers, including information contained in evidence to the House of Commons Estimates
Committee. The House had agreed on 1 February 1970 that the Committee documents could be produced in court.

65 HC Deb 21 December 1988 vol 144 col 480, cited in PASC Report, para 38
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United Kingdom abroad, seriously obstructs the promotion or protection by the United
Kingdom of those interests or endangers the safety of British citizens abroad.*

39. Sir Gus O’Donnell told us he was “just not sure” if there was a need for legislative
sanctions to punish leaks which fell below the Official Secrets Act threshold but which
deserved more severe treatment than provided in the disciplinary provisions of the Civil
Service Code.

40. The Director of Public Prosecutions confirmed in his statement of 16 April 2009 that
“this is not a case which falls within the framework of the Official Secrets Acts”.®® Denis
O’Connor explained that “the police remained engaged because they felt it was their duty
once involved to go where the evidence took them and because any withdrawal could have

been misinterpreted adversely as partiality one way or another”.®

41. According to Denis O’Connor, the rationale for continuing a police investigation into
Home Office leaks below the “Secret” level stemmed from two Cabinet Office documents: a
draft protocol between SO15 and the Cabinet Office which referred to cases “where it is
believed that an offence under the Official Secrets Act 1989 or any other serious criminal
offence may have been committed”, and Cabinet Office guidance to Government
Departments suggesting that the threshold for calling in the police is where leaks amount
to “serious and damaging interference with the functions of government”.” Despite what
Denis O’Connor described as “doubts about the wisdom of continuing with the
investigation”,”" the police operation continued on the basis of CPS advice that they could
prosecute the culprit(s) for a serious but lesser-known criminal offence under common law
— misconduct in public office.

Misconduct in public office

42. The common law offence of misconduct in public office is traceable back at least as far
as a 1783 decision by Lord Mansfield in the case of an accountant who corruptly concealed
from his superiors in the office of the Receiver and Paymaster General of the Forces that he
knew that certain sums of money had been omitted from the final accounts: “a man
accepting an office of trust, concerning the public, especially if attended with profit, is
answerable criminally to the King for misbehaviour in his office; this is true by whomever

and in whatever way the officer is appointed”.”

66 Official Secrets Act 1989 sections 1(4), 2(2) and 3(2). The Act also applies to unauthorised disclosures which result in
the commission of an offence, or facilitate an escape from legal custody or the doing of any other act prejudicial to
the safekeeping of persons in legal custody, or impede the prevention or detection of offences or the apprehension
or prosecution of suspected offenders.

67 Q892

68 DPP Statement of 16 April 2009, para 23, published in the Second Special Report from the Home Affairs Select
Committee, Session 2008-09, Policing Process of Home Office Leaks Inquiry: Government Response to the
Committee's Fourth Report of Session 2008-09, HC 1026; cited in this Report as DPP Statement

69 O’'Connor Report, para 8.1.7

70 O’'Connor Report, para 7.1.4: the guidance has now been replaced — see paragraph 20 of this Report
71 O'Connor Report, para 8.1.10

72 Rv Bembridge (1783) 3 Doug K B 32
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43. The current CPS guidelines on misconduct in public office set out the elements of the
offence—

a) a public officer acting as such,
b) wilfully neglects to perform his duty and/or wilfully misconducts himself,
c) to such a degree as to amount to an abuse of the public’s trust in the office holder,

d) without reasonable excuse or justification.”

44. The CPS guidance on charging practice states —

Like perverting the course of justice, misconduct in public office covers a wide range
of conduct. It should always be remembered that it is a very serious, indictable-only
offence carrying a maximum sentence of life imprisonment. A charge of misconduct
in public office should be reserved for cases of serious misconduct or deliberate
failure to perform a duty which is likely to injure the public interest.”

45. The CPS guidance suggests further that prosecutors should consider carefully whether
they have an alternative course of action—

Before deciding to proceed with a charge of misconduct in public office you should
consider whether the acts complained of can properly be dealt with by any available
statutory offence. If the seriousness of the offence can properly be reflected in any
other charge, which would provide the court with adequate sentencing powers, and
permit a proper presentation of the case as a whole, that other charge should be used
unless the facts are so serious that the court’s sentencing powers would be
inadequate; or it would ensure the better presentation of the case as a whole; for
example, a co-defendant has been charged with an indictable offence and the

statutory offence is summary only.”

46. Ultimately, the Director of Public Prosecutions, Keir Starmer QC, having taken
independent advice from James Lewis QC and Gavin Millar QC, concluded that there was
no realistic prospect of a conviction against either Christopher Galley or Damian Green for
the offences alleged against them and that accordingly charges should not be brought
against either Christopher Galley or Damian Green.”® In his Statement announcing the
dropping of the investigation, the Director of Public Prosecutions described the third and
fourth elements of the misconduct in public office offence (so serious as to constitute a

73

74
75
76

CPS Guidance http://www.cps.gov.uk/legal/l_to_o/misconduct_in_public_office/ last updated 19 November 2007. The

CPS on-line guidance offers links to Archbold 25-381 and several relevant cases, including Attorney General’s
Reference (No 3 of 2003) [2004] 2 Cr App.R 23, CA. Under Section 36 of the Criminal Justice Act 1972, where a
person tried on indictment has been acquitted, the Attorney General may seek the opinion of the Court of Appeal
on a point of law which has arisen in the case. The procedure is not used as an appeal against the acquittal, but to
clarify important points of law.

CPS Guidance http://www.cps.gov.uk/legal/l_to_o/misconduct_in_public_office/#P50_6229
CPS Guidance http://www.cps.gov.uk/legal/l_to_o/misconduct_in_public_office/#P50_6229

DPP Statement, para 35. The test set out in the Code for Crown Prosecutors issued by the Director of Public

Prosecutions under s.10 of the Prosecution of Offences Act 1985 is whether there is enough evidence resulting from

the investigation to provide a realistic prospect of conviction.
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criminal offence, and no reasonable excuse) as critical; “not every act of misconduct by a
public official is capable of amounting to a criminal offence”.””

47. While our own inquiry is concerned with parliamentary privilege, the Director of
Public Prosecutions gave some consideration to the Human Rights Act in relation to
freedom of the press. Since the alleged misconduct in question was the leaking of
information to an Opposition MP and through him to a national newspaper,”® the Director
of Public Prosecutions argued that —

some assistance on the threshold for criminal culpability is provided by Article 10(1)
of the European Convention on Human Rights (incorporated into our law by the
Human Rights Act 1998), which strongly protects the freedom of the press. It does so
by safeguarding the right of everyone to receive and impart information and ideas
without interference. Although this right is not absolute — it can be restricted where
restriction is prescribed by law, legitimate, necessary and proportionate — where it
touches on matters of public interest which the press has a legitimate interest in
publishing, it attracts special protection. That is because of the well-recognised and
special role of the press as a public watchdog. As a result any criminal proceedings
which restrict the ability of the press to publish information and ideas on matters of
public interest calls for the closest scrutiny. In particular, the need for a criminal
prosecution must be convincingly established.”

48. One factor in the Director of Public Prosecutions’ sensitivity to the Article 10 point
might have been the collapse of the prosecution in R. v Murrer and Kearney in which Mr
Justice Southwell made a ruling under the Human Rights Act 1988 that the prosecution
was in breach of Article 10 of the European Convention on Human Rights, relating to
press freedom.** The formal acquittal of the accused was announced on Friday 28
November, the day after the arrest of Damian Green, but seems not to have sounded any
alarm bells with those pursuing the Home Office leak investigation.

49. The number of prosecutions for misconduct in public office has risen over recent years,
from five or fewer in each year from 1998 to 2004 to ten in 2005, eight in 2006 and twenty-
one in 2007.%" Some recent cases have involved dereliction of duty by police officers, which
may have contributed to a degree of heightened awareness of this little-known offence.®* Sir
Gus O’Donnell told us that he had never had experience of the offence of misconduct in

77 DPP Statement, para 25
78 Confirmed in evidence to this Committee by Damian Green at Qq 4,6
79 DPP Statement, para 26

80 Q 105; Sally Murrer, a journalist on the Milton Keynes Citizen, was charged with aiding and abetting misconduct in a
public office by Mark Kearney, a former Thames Valley Police detective, who was accused of leaking police
information

81 HC Deb 2 February 2010 vol 505 col 264W. Figures for 2008 and 2009 are not yet available; see also letter from Rt
Hon Jack Straw to Dominic Grieve, 19 July 2009, placed in the House of Commons Library as DEP2009-2136

82 Thomas Lund-Lack, a retired detective inspector working as civilian with the Counter Terrorism Command at
Scotland Yard, was jailed for eight months in June 2007 for leaking to a Sunday Times journalist a secret Joint
Terrorism Analysis Centre report on planned al-Qaeda attacks. Lund-Lack admitted a charge of misconduct in a
public office, while an Official Secrets charge was expected to lie on file (Media Guardian, 18 June 2007). Other
examples of police officers being charged with misconduct in a public office may be found in press releases on the
website of the Independent Police Complaints Commission.
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public office being used before.* Assistant Commissioner Cressida Dick was familiar with
the offence of misconduct in public office, having had knowledge of cases in relation to
police officers and other public officials: “it has been used in a wide variety of
circumstances including financial and sexual misconduct as well as unauthorised
disclosures of information”® Assistant Commissioner Dick told us that in the
Metropolitan Police district in the 18 months leading up to December 2009 “we had about
58 people arrested and about 31 people charged with it”. In her view, misconduct in public
office is not a particularly obscure offence, but rather one that is useful and important:
“there are occasions, and they may be limited, when it is an entirely proper and respectable,
if I can put it that way, offence to use, including in unauthorised disclosure cases where
there has been a gross abuse of trust”.®

50. As we have noted, the Director of Public Prosecutions announced on 16 April 2009
that he had decided not to bring charges against either Christopher Galley or Damian
Green for the offences alleged against them, because there was no realistic prospect of a
conviction against either of them. He had nonetheless concluded that there was evidence
upon which a jury might find that the conduct of Christopher Galley, in leaking the
documents to Damian Green, had seriously breached the trust placed in him by the public
and that there was evidence upon which a jury might find that Damian Green had aided or
abetted Christopher Galley’s conduct.® In the Director of Public Prosecutions’ view, “it is
important that a breach of duty that might best be considered as a disciplinary matter
should not be elevated to a criminal offence simply by virtue of the fact that the person
leaking the information is a public official”.¥” A contrasting view was expressed to us by
Assistant Commissioner Cressida Dick —

the public do have an expectation of how their public officials, their paid public
servants, should behave. If there is a gross abuse of that trust - I am almost talking as
an ordinary citizen here - I do not see that it is unreasonable to suggest that should
be subject to criminal sanction.®®

51. The Director of Public Prosecutions recognised that the leaked documents
undoubtedly touched on matters of legitimate public interest; that Damian Green’s
purpose in using the documents was apparently to hold the government to account; and
the extensive coverage of the issues by the national press, along with comments from
Government and Opposition sources, was evidence of public interest in the contents of the
leaked documents.*

52. According to the DPP’s statement of 16 April 2009, the threshold for criminal
proceedings in such circumstances, bearing on the freedom of the press to publish

83 Qq 834, 906; DAC John McDowall told us that he could recall one investigation in the last couple of years where the
suggestion had been made that an appropriate charge might be misconduct in a public office (Q 469)

84 Ev 173 para 12

85 Q1118

86 DPP Statement, paras 27 and 28
87 DPP Statement, para 31

88 Q1127

89 DPP Statement, para 32
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information and ideas on matters of public interest, is particularly high.” He concluded
that the overall evidence of damage to the integrity of arrangements of handling restricted
and/or confidential information within the Home Office was not capable of meeting the
threshold necessary for the institution of criminal proceedings against Christopher Galley
and Damian Green.”

53. Given the considerations advanced by the Director of Public Prosecutions on 16 April
2009 when dropping the case — freedom of the press, public interest, the limited extent of
damage done and the high threshold for criminal charges — it is hard to understand why
all this was not clear on 22 October 2008 when the police consulted CPS lawyers. Sir Ian
Johnston says that the police consultation with the CPS on 22 October 2008 was on a
‘generic basis’.”> Deputy Assistant Commissioner John McDowall of the Metropolitan
Police Service told us that “when it became clear that it looked as though offences against
the Official Secrets Act were not at that time made out we sought the advice of the Crown
Prosecution Service who informed us that, on the face of it at least, there was the possibility
that offences of misconduct in a public office were present”.”> We consider that if
sufficient rigour had been shown on 22 October 2008 the conclusion reached on 16
April 2009 — that the facts failed to reach the standard required for prosecution—
could have been reached six months earlier.

54. The Public Administration Select Committee was concerned that the use of
misconduct in public office charges in connection with the leaking of information might
blur the boundaries established by the Official Secrets Act 1989, which was passed with the
intention of limiting the areas in which it would be a crime to leak official information.**
We agree with the Public Administration Select Committee and we wish to emphasise
that the common law offence of misconduct in public office should not be used in
relation to allegations of leaking of information in order to subvert the clearly
expressed will of Parliament to limit the application of the Official Secrets Act to
protecting only information whose disclosure is likely to be damaging to the security
and intelligence services, to the armed forces, to the interests of the United Kingdom
abroad or to the prevention and detection of crime.

55. One consequence of latching on to the common law offence of misconduct in public
office was what Deputy Assistant Commissioner John McDowall described as its “potential
severity”.”> Damian Green confirmed in his evidence to us that he was told by the police
while under arrest that he faced life imprisonment.*®

56. The CPS guidance on the elements required for misconduct in public office sets out the
third element of the offence as wilful neglect and/or misconduct “to such a degree as to
amount to an abuse of the public’s trust in the office holder” but the Director of Public

90 DPP Statement, para 34
91 DPP Statement, para 34
92 Johnston Report, page 32
93 Q438

94 PASC Report, para 46
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9% Q17



Police Searches on the Parliamentary Estate 23

Prosecutions gave a fuller version in his Statement of 16 April 2009: “the breach must have
been such a serious departure from acceptable standards as to constitute a criminal offence;
and to such a degree as to amount to an abuse of the public’s trust in the public official”.””
We recommend that the published CPS guidance should be updated to include the
Director of Public Prosecutions’ position on the offence of misconduct in public office,
as set out in his Statement of 16 April 2009.

57. The Bribery Bill [Lords], currently before this House, may help to clarify some aspects
of the law on corruption. Last year the Joint Committee on the Draft Bribery Bill
recognised that the criminal law includes a wide range of offences that are likely to overlap
with the proposed bribery offences under the draft Bill, including the common law offence
of misconduct in public office.98 The Joint Committee noted that the Law Commission
had decided to concentrate on developing new proposals for bribery, rather than
undertaking a broader rationalisation of the law, and that the Law Commission had
concluded that some degree of overlap with other offences was unavoidable and best
resolved by prosecutors deciding on the appropriate charge before commencing criminal
proceedings.99 In our view the current law on misconduct in public office remains
unsatisfactory, not least because it is punishable with up to a life sentence. We recommend
that the Law Commission re-visit its 1997 recommendation that misconduct in public
office be made a statutory offence, in the light of developments of the past dozen years.

The Cabinet Office asks the Metropolitan Police to continue (29
October 2008)

58. Deputy Assistant Commissioner John McDowall told us that the police could not be
sure, until they had reached the end of their investigative effort, whether the case that they
had prepared would meet the high threshold required to prosecute for misconduct in
public office.!® Assistant Commissioner Cressida Dick told us in January 2010: “I do not
think we will find ourselves in this position again, partly because the Director [of Public

Prosecutions] has made it so very clear in relation to press and political leaks just how high
he sees the threshold”.'”!

59. Sir Gus O’Donnell told us that if the police had gone to him and made clear there was
no national security aspect to the case, and that they were considering offences relating to
misconduct in public office he would have advised the police, first, to consult the Crown
Prosecution Service — “because personally I would be very, very surprised if there is
anything there” — and secondly, if the case did not involve national security, “my
indication would be you are probably wise to consider halting the investigation'.'* If the
Cabinet Secretary had been adequately briefed about the stage the leak investigation
had reached by 22 October 2008, it could and should have been called off. Instead, and
unfortunately, the process of “negotiating” or “scoping” the investigation culminated in

97 CPS Guidance http://www.cps.gov.uk/legal/l_to_o/misconduct_in_public_office/#P50_6229; DPP Statement, para 24
98 First Report from the Joint Committee on the Draft Bribery Bill, Session 2008-09, HC 430-I/HL Paper 115, paras 47 to 48
99 Law Commission, Reforming Bribery, No 313, November 2008, HC 35
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another letter from Chris Wright, sent to Deputy Assistant Commissioner Cressida Dick at
the police’s request on 29 October. Given that both parties knew what the internal
investigation had found, it is clear from the reference to the 1 September leak that
Christopher Galley was now the principal suspect.

CABINET OFFICE: CONFIDENTIAL INVESTIGATION — NOW UNCLASSIFIED %3
29 October 2008

Further to my letter dated 08 September 2008 (which should have been dated 08 October) addressed
to AC Robert Quick and his agreement to undertake an investigation, | am happy to confirm the
following investigation terms of reference for the investigation that —— and ——— from Cabinet
Office have drafted together.

The terms are written against the background of a number of serious, unauthorised disclosures,
which potentially have originated from the Home Office. We understand that at our request the
Metropolitan Police intend to:

First:

Conduct a scoping exercise to assess if any criminal offences have been committed.

Secondly:

Subject to the above and if appropriate

undertake an investigation to identify the source/sources of these unauthorised disclosures taking
the unauthorised disclosure of the draft Home Secretary’s letter to the Prime Minister reported in
The Times on the 15t September 2008 as a starting point;

to identify the chain of that disclosure and any other related unauthorised disclosures; and

if necessary, appropriate and authorised, proactive measures should be taken to achieve these
outcomes.

Chris Wright

60. Assistant Commissioner Dick said she would not describe the process of confirming
the terms of reference as a “negotiation”—

I have got no reason to think at all that the Cabinet Office officials at any stage tried
to influence the terms of reference. They were aware of what we were intending to do
and, as I said, we all thought that was very important. If you look at the terms of
reference they are carefully drafted and make it clear, for example, that we are not
going to deal with all 31 of these, we are going to start with the one on 1 September,
which was the one which appeared to be going to give us the best initial leverage, and
we were going to identify the chain of that disclosure and any other related ones.
Then it also makes the point that we will only go to proactive measures, by which I
mean covert measures, if it is necessary, appropriate and authorised. It was really a
matter of trying to get clear with them what we would and would not be doing.'**

Assistant Commissioner Cressida Dick told us that “If there had not been, on the advice of
the CPS, any realistic prospect at that stage of a crime being made out then, of course, we
would have said to the Cabinet Office, “This is not territory for us’.”' None of the leaks of
which Christopher Galley was suspected had inflicted any damage on national security.

103 This letter, originally marked CONFIDENTIAL- INVESTIGATION, was supplied to the Committee by the Cabinet
Secretary in December 2009, with the names of a police officer and a Cabinet Office official redacted from the first
paragraph, has since been unclassified and a copy has been placed in the House of Commons Library HC Deb 5
February 2010 vol 505 col 601-2W DEP 2010-0348
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There was no basis for the concern that the potential for future damage to national
security was significant. The Cabinet Office was wrong on 29 October to continue to
press for a police investigation of the recent Home Office leaks, and it was a mistake for
the Metropolitan Police Service to act upon the Cabinet Office’s request.

3 Arrests and searches elsewhere

The arrest of Christopher Galley

61. Sir Ian Johnston concluded that the arrest of Christopher Galley was lawful and
proportionate in the circumstances. The rationale for the arrest included Christopher
Galley’s having been one of a very few people with access to a “tracked changes” version of
a draft letter from the Home Secretary to the Prime Minister, which was the subject of a
report in the Daily Mail on 1 September 2008.'% Sir Ian Johnston was critical that some of
the records relating to the arrest were “not as complete or as consistent in some of the
documentation as they might be”.!”” His view nonetheless was that the arrest was lawful,
considering that the arresting officer would have formed the honest suspicion, based on
reasonable grounds, of Christopher Galley’s guilt of an offence, and that it was necessary to
arrest him in order to allow the prompt and effective investigation of an offence, in order
to prevent evidence being destroyed, and to obtain evidence by questioning.'®®

62. Sir Ian Johnston believed that Christopher Galley’s arrest was proportionate, because
arrest was the only effective way to interview him, to recover property and to limit his
opportunity for collusion, which was important because of the reasonable basis to suspect
Christopher Galley’s wide involvement with other leaks.'” The police were not aware at the
time of the Cabinet Secretary’s view (mentioned above) that they would have been wise to
drop the investigation once it was clear that national security was not in question.'"’

The arrest of Damian Green

63. In his review of the decision to arrest Damian Green, Sir Ian Johnston concluded there
was a lawful basis for the arrest. Christopher Galley’s admission when arrested and
questioned that he had supplied four pieces of leaked information to Damian Green was
corroborated by letters found in his possession from Damian Green on headed House of
Commons paper. The police had reasonable grounds for suspecting Damian Green of
aiding, abetting, counselling or procuring misconduct in public office by Christopher
Galley.'!

106 The source document, which was not protectively marked but should have been marked Restricted Policy, for the
Daily Mail article on 1 September 2008 titled “Home Secretary’s warning that credit crunch will send crime soaring is
blindingly obvious says Minister” (Johnston Report, pages 33 and 38)
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64. The case being considered by the police against Damian Green was that he had done
more than receive leaks, according to former Assistant Commissioner Robert Quick.
Among the papers seized from Christopher Galley’s home were letters from Damian Green
which appeared to offer encouragement to provide further material.'? In evidence to this
Committee, Damian Green denied that he had ever encouraged Christopher Galley to
break his duty of confidence as a civil servant.'> Among the messages relied on by the
police was a letter dated 23 August 2007 from Damian Green on Commons headed

paper—
Dear Chris,

Thank you for your recent communications. As ever, these have been extremely useful
and I hope you can keep them up in your new post.

Yours Sincerely,

D 114

65. Sir Tan Johnston considered on balance that the police action to arrest Damian Green
was disproportionate, highlighting these key points—

o the interval since the arrest of Christopher Galley, allowing Damian Green
ample opportunity to dispose of evidence and to collaborate with
Christopher Galley;

o the offences linked directly to Damian Green were four cases of
embarrassment level leaks (as were 30 of the 31 unauthorised disclosures
from the Home Office between February 2004 and September 2008); and

e “the arrest of an MP will clearly arouse public interest on very significant
levels about security, Parliamentary Privilege and liberty issues which, in my
view, calls for additional consideration in the use of power.”'"®

66. Sir Ian Johnston concluded on balance that operational aims of obtaining evidence by
questioning could have been achieved by a less intrusive approach, by inviting Damian
Green to attend a police station by appointment accompanied by his legal representative
for arrest and interview."'® Damian Green told us that he would have co-operated with
such a request.""” Deputy Assistant Commissioner John McDowall defended the decision
to arrest Damian Green without notice, despite the elapse of time since the release of

112 Ev 163 para 7
113 Q12

114 Exhibit INM/32, quoted in the Johnston Report, page 34; Christopher Galley had recently transferred to the Strategy
Unit in Home Secretary’s Private Office —in June 2008 he was promoted to be assistant to the Director of the
Strategy Unit Ev 163 para 10
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116 Johnston Report, page 44
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Christopher Galley: “you never know when a person may or may not agree to actually
» 118

come and speak to you”.
67. Former Assistant Commissioner Robert Quick strongly disagreed with Sir Ian
Johnston’s conclusion, describing it to us as misleading, based on inaccurate information
or a limited appreciation of the facts and flying in the face of the evidence.'”® Robert Quick
described Christopher Galley’s admissions at interview on Wednesday 19 November as
“troubling” and he told us that ordinarily the police would have acted on those admissions
and would have effected a further arrest almost immediately. Robert Quick told us that in
this case, however, the police recognised the huge sensitivities, and possible legal
complexities, involving a Member of Parliament: “it was my judgment, I believe shared by
John [DAC McDowall], that we should in this case exceptionally delay taking action, so
that we could take full legal advice from the Metropolitan Police Directorate of Legal
Services, and indeed consult the Parliamentary authorities at an early stage, and indeed
take further advice from Crown prosecutors”.!*” The view taken by the police on Thursday
20 November, the day after Christopher Galley’s arrest, was that the risk of losing evidence
was outweighed by the need to ensure the legality of any action and to liaise with, and seek
guidance from, the parliamentary authorities.'”” It was only later that the police learned
that Christopher Galley had in fact phoned Damian Green in the evening of Wednesday 19
November, very soon after his release from police custody.'** The “Gold Group” chaired by
Assistant Commissioner Robert Quick met twice on Wednesday 26 November and
decided that Damian Green should be arrested the following day, the first day of the short
Prorogation recess.'” We have no hesitation in agreeing with Sir Ian Johnston that the
decision to launch the surprise arrest of Damian Green was disproportionate.

68. While we note the decision of the Gold Group chaired by Assistant Commissioner
Robert Quick to take stock of the evidence from Christopher Galley before making a
decision on whether and how to arrest Damian Green, we find their approach difficult
to understand or justify.

69. Deputy Assistant Commissioner John McDowall explained that the Metropolitan
Police Service decided to take a “softly-softly” approach to the arrest of Damian Green on
Thursday 27 November and so had decided not to ask Kent Police for help in identifying
where his home was, owing to the police’s anxiety “to preclude the widening of knowledge
in relation to the investigation”.'** Damian Green told us that there was circumstantial
evidence that the police were simply surrounding the wrong house.'”” DAC John

118 Qq 482 to 485, 489 to 494
119 Ev 169 para 35
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122 Ev 164 para 14. After his conversation with Damian Green, Christopher Galley contacted the police and arranged to
return for a second interview under arrest on 21 November. In the course of the second interview Christopher Galley
suggested that in the phone conversation after his first release from custody Damian Green had appeared to
distance himself. Christopher Galley claimed that Damian Green had told him to “plead not guilty” and not to
mention him to the press and had said “‘do not mention David Davis’ (Ev 163 para 12).
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McDowall denied that the police went to the wrong house, but asserted to us that the
arresting officers had narrowed the search to a certain two adjacent dwellings in a relatively
rural area.'”” By 1.05 pm on the day of the arrest Assistant Commissioner Robert Quick
decided to phone the Leader of the Opposition to ask for his help in locating Damian
Green."”

70. Damian Green told us that he regretted leaving his home with the police before they
had completed their search, because when he next returned he found his home “unliveable
in because they had taken away all means of communication with the outside world”.'*®
The police took away Damian Green’s mobile, his Blackberry, both phones and faxes, the
home computer and even the Internet hub, which Damian Green described to us as
“unnecessarily heavy-handed”.!” Robert Quick told us that the investigation team
emphatically denied the stories that were later allowed to circulate, without being
challenged or refuted by the Metropolitan Police Service Press Office, including allegations
that the police targeted the wrong address, used sledgehammers and caused significant
damage.'”® The arrest of Damian Green by the Metropolitan Police was poorly executed
and in any case quite unnecessary, since the police could have arranged to interview
him by appointment.

71. Among the many shortcomings in the conduct of the police operation, it is disturbing
that for his first three hours in custody Damian Green was subject to covert tape
recording.” Sir Ian Johnston noted that good practice usually means that the
Superintendent authorising such covert action should come from outside the line
command of the investigation. The fact that this was not done in the Damian Green case
contributed to providing “rich material for an attack on the proportionality overall of the
investigative approach”.””> We condemn the covert use of electronic surveillance, which
was not authorised in the way that good practice normally requires.

72. Damian Green told us that one of the consequences of having been arrested would be
that he would forever need a visa to visit the United States, no longer being eligible for the
US visa waiver scheme.'*”® As is normal practice, he was fingerprinted, photographed and
required to give a DNA sample.”’* Damian Green was in some respects treated with
consideration, in not being detained in a cell or placed under any form of physical
constraint, having instead a section of the Belgravia police station custody suite set aside for
his privacy.'””® A few months after the decision not to press charges, the police decided to
make another concession in Damian Green’s case by deleting his DNA record from the
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national database.”*® Damian Green told us that the police “agreed it was an exceptional
case so they would do it but they did not give an explanation”.”” The retention of DNA
profiles on the national database is a central issue in the Crime and Security Bill, currently
before Parliament.'**

Search warrants

73.Our inquiry was prompted by the search of Damian Green’s office on the
Parliamentary Estate, which was executed without a search warrant. There were, however,
some search warrants issued by a District Judge for other premises linked to this case. A
warrant was granted by a District Judge for a search of Christopher Galley’s home on
Wednesday 19 November 2008, after a comprehensive written information was laid. Sir
Ian Johnston noted that it was “interesting” that the warrant contained reference to secret
material: “it is not clear why reference to this type of material is included, given the MPS
scoping study and the apparent absence of reported leaks at this level during Galley’s time
at the Home Office”."” Nevertheless, Sir Ian Johnston’s view was that given the District
Judge received a comprehensive written information before granting a warrant, the search
was lawful. In Sir Ian Johnston’s opinion, there was a reasonable prospect of relevant letters
from Damian Green being found at Christopher Galley’s home and that it would have
been neglectful to fail to undertake such a search. As a District Judge had apparently
concluded it was appropriate to authorise a warrant, having considered proportionality
and consent issues, Sir Ian Johnston concluded that the searches of Christopher Galley’s
home (and office —see below) were proportionate.'*

74. On Wednesday 26 November 2008 search warrants were obtained from the court for
Damian Green’s home addresses at Charing, Kent and Acton, London and his
constituency office in Kent."*! Sir Ian Johnston observed that, though a comprehensive
written information had been laid before the District Judge setting out the basis for the
search, it was “of note” that the warrants covered search for ‘secret’ material: “in the MPS
scoping document, none of the leaks in the Home Office while Galley worked there
apparently relate to material at this level in the GPMS”.'* Sir Ian Johnston told us that the
wording of the application for the warrant was “pretty sloppy work™ “in a number of
places where there was a shift — in my view, not a well thought through shift — from
assessments at a very serious end of these issues to one which was a less serious end, and
there was an inconsistency throughout, and this is but one example, I think, of that

inconsistency”.'® We are deeply concerned by the sloppy wording of the written
informations, upon which search warrants were obtained, and their inconsistency with

136 BBC News, 19 August 2009
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the true character of the leaks uncovered in the actual investigation which must have
been known and understood as a result of the scoping operation.

75. What emerges from the Johnston Report is that a District Judge has to rely on the facts
submitted by the police in their written information. These facts may be plausible even if
they are fundamentally mistaken, as in the reference to secret material in this case. We
cannot know whether the reference to secret material was a critical factor in the decision to
issue the search warrants but we are clear that to exaggerate or to make a mistake in a

written information submitted to a Judge when applying for a warrant is to breach
lawful standards.

Search without a warrant — the Home Office

76. Christopher Galley’s office at the Home Office was searched by consent of the
appropriate official at the Home Office, who was entitled to give consent and signed a form
in Book 101 to that effect.!** From the police point of view, this was the correct procedure
to follow in obtaining authority to search a workplace of a suspect who was not the owner
or tenant of the premises—the same process that they followed a few days later, in seeking
leave to search Damian Green’s office at the House of Commons. Sir Ian Johnston’s view
was that given the consent of Christopher Galley’s employer was obtained before the

search, it was lawful.'*

77. Sir Ian Johnston’s Report sets out the conditions in section 8(3) of the Police and
Criminal Evidence Act 1984 that a District Judge must apply in considering an application
for a search warrant—

(a) that it is not practicable to communicate with any person entitled to grant entry
to the premises;

(b) that it is practicable to communicate with a person entitled to grant entry to the
premises but it is not practicable to communicate with any person entitled to grant
access to the evidence;

(c) that entry to the premises will not be granted unless a warrant is produced;'*

(d) that the purpose of a search may be frustrated or seriously prejudiced unless a
constable arriving at the premises can secure immediate entry to them.

78. According to Sir Ian Johnston, a consensual search should be sought if any of these
conditions are not met and it is for the District Judge to consider these issues.'”” While Sir
Ian Johnston did not interview any District Judges or the officers presenting material in the
information, he decided on balance that the searches of Damian Green’s homes and
constituency office were proportionate.'*
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4 Search of a Member’s office in
Parliament

The Serjeant and the Police

79. The Metropolitan Police decided it was necessary to search the parliamentary office of
Damian Green. In order to allow the search of Christopher Galley’s workplace, the
responsible official in the Home Office had signed a Form 101 consent form.'* How the
Metropolitan Police secured a similar consent in respect of Damian Green’s office in
Portcullis House in the House of Commons lies at the heart of what this Committee has to
consider.

80. At 5.00 pm on Thursday 20 November, an SO15 detective sergeant came to Portcullis
House to meet Chief Superintendent Ed Bateman, who is both Head of Parliamentary
Security and the senior police officer based in the Palace of Westminster.'" The
conversation covered hypothetical questions about the arrest of an MP, and specifically the
likely view of Jill Pay, the Serjeant at Arms, if she were to be requested to give consent to
the police for a search of a Member’s office on the Parliamentary Estate.""

The Police and the Palace of Westminster

81. The Metropolitan Police Service Security Force, headed by Chief Superintendent Ed
Bateman, works with the Serjeant at Arms (representing the House of Commons), Black
Rod (representing the House of Lords) and the Parliamentary Security Co-ordinator to
provide a safe and secure environment within Parliament."* The special service agreement
with the Metropolitan Police Service is a major charge on the budgets of the House of
Commons and the House of Lords,'” reflecting the scale of the task: to protect the
democratic process; to keep secure a world heritage site which is open to the public; and at
the same time to protect the nation’s leaders and all who work in or visit the premises. We
take this opportunity to commend the professionalism and dedication of the police
staff who serve at the Palace of Westminster. Jill Pay told us she “owned” the House’s
contract with the police, and she characterised her work with the police as “a very good

149 Johnston Report, page 40
150 Ev 152 para 4

151 Ev 152 para 4. There had been previous examples of police searches on the parliamentary estate, directed at
Members’ personal staff: for example, the ‘Plane Stupid’ demonstration in February 2008 led to a police search, with
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charged and later convicted in 2007 under the Official Secrets Act. His office in Portcullis House had been searched
in 2005 when the investigation began into the leak by David Keogh, a Cabinet Office official, of a highly sensitive
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working relationship, good information, regular meetings, a formal weekly meeting but

interaction virtually every day on various aspects of the operation”."**

The responsibilities of the Serjeant at Arms

82. The Serjeant at Arms is appointed by royal patent “to attend upon the Speaker of the
House of Commons”. The origins of this ancient office stretch back to medieval times, and
the Mace carried by the Serjeant at Arms in the Speaker’s procession before each day’s
sitting and on other occasions is an expression of the authority of the Crown being
exercised by and on behalf of the House of Commons. Since 1962 the Speaker has in
practice had the final say in recommending the appointment of a Serjeant at Arms. While
security and ceremonial remain at the core of the Serjeant’s function, extra responsibilities
of the post have waxed and waned over time. In the 1990s, following the Ibbs Report, the
Serjeant’s role was extended to include additional responsibilities including the works
programme, the physical fabric of the Parliamentary Estate, office furniture, telephones
and computers and cleaning among a host of other responsibilities.”*> Following the Tebbit
review in 2007, a new Department of Facilities was created, leaving a slimmed-down
Serjeant at Arms’ Directorate as part of the new Department of Chamber and Committee
Services, with the Serjeant at Arms reporting directly to the Clerk Assistant."® In a succinct
submission to this Committee, Peter Bottomley, the Member for West Worthing,
suggested that the Office of Serjeant at Arms should be re-graded again, to give the holder
of the Office direct access to the Speaker and to the Commons Clerk, rather than being
brigaded lower."”’

83. After an open competition, two candidates were presented to the then Speaker, Rt Hon
Michael J. Martin MP, now Rt Hon Lord Martin of Springburn. He selected Jill Pay, who
became the first woman Serjeant at Arms when she took up the post in January 2008."*
Having worked in the Serjeant at Arms’ Department for thirteen years, Jill Pay’s
parliamentary experience on taking up her post was greater than many of her
predecessors.'® Despite her lengthy experience in the House, Jill Pay had never been aware
of the memorandum written in July 2000 by the then Clerk of the House (now Sir) William
McKay, copied to the Serjeant at Arms at the time, setting out the procedure to be followed
in the event of a request by the police to search a Member’s office, nor had anyone drawn it
to her attention as part of her induction when she took up her present post.'® This absence
of knowledge on her part was significant.
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POLICE SEARCH OF A MEMBER'’S OFFICE [the McKay Memorandum]

CONFIDENTIAL

Serjeant at Arms
Speaker’s Secretary
Speaker’s Counsel
cc Mr Vaux

Clerk Assistant

Principal Clerk, Table Office

Clerk of the Journals

As you may know, it is likely that, some time in September, the police will wish to
obtain a warrant to enter and search a Member's office within the precincts, in connection with a
criminal charge.

We have no real precedent for how such a request should be met. This paper tries to
suggest what the reaction might be, resting on first principles and on Canadian practice. To that end,
I have enclosed the relevant pages in The Practice and Procedure of the House of Commons [of
Canadal]. This authoritative Canadian work on procedure, though at this point not wholly on all
fours with our situation, is very helpful.

The basic considerations seem to me to be these. Control of the premises occupied by the
House is vested in the Speaker, who — subject to the House itself - is also the guardian of the House's
privileges. The Speaker will not however wish to impede the course of justice. Secondly, care must be
taken that the House's privileges are not infringed, and that its proper proceedings, or Members
taking part in them, are not impeded. But privilege does not afford protection from a proper search
or imply that the Palace is in any way a sanctuary. All that is done ought to be measured against
these principles.

The question is therefore how best to balance these unresolved imperatives. The following
paragraphs attempt to strike that balance.

In the first place, the consent of the Speaker must be obtained before there is any action in
the Palace. The Speaker should see the search warrant or a draft, in advance, and satisfy herself, on
advice of her Counsel (or her Counsel-designate), that she may consent to the search. Among the
considerations relevant to that decision are, in my view, the formal validity of the warrant, the
precision with which it specifies the material being sought, the relevance of the material to the
charge brought, and the possibility that the material might be found elsewhere. Counsel will no
doubt conduct a more thorough scrutiny of the warrant.

It is assumed that the search warrant will follow and not precede the formal making of a
charge against the Member in question. If this is not so, | believe the police ought to be asked
specially to justify this element in their request. The Canadian text deals with this aspect of the
matter at pages 116-117.

It will be important that neither the warrant nor the exercise of the powers it confers run in
any way contrary to the privileges of the House and individual Members. It would be wrong if the
conduct of Members who have not been charged were in some way to be called into question as a
result of the search.

In the same way, if any material is taken, the Speaker ought to be able to be assured that it
was that which was mentioned in or relevant to the warrant and no other. For this reason, and for
the reason in the preceding paragraph, Madam Speaker has already indicated that she would like
the police officers who undertake any search to be personally accompanied by the Serjeant, from
their arrival in the precincts to their departure, and of course particularly during the search.

The Member charged ought not to be warned of an impending search warrant, but it seems
only right to see that the police let him have a copy at the time of the search or as soon thereafter as
practicable.

Please let me know if | can do anything further to clarify this paper, or help in the
practicalities.
[Signed]
28th July 2000 W R McK
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Between 20 and 26 November: the Police and the Serjeant

84. When Chief Superintendent Ed Bateman first mentioned the possible arrest of an MP
to the Serjeant at Arms on the evening of Thursday 20 November, he had not been told
who the MP was or the nature of the allegation.®' He told us that Jill Pay provided a
“provisional” opinion that she would have the authority to grant consent to search a
Member’s office were they being investigated for a criminal offence.'®* According to Jill
Pay’s recollection of that conversation about the possible arrest of an MP, there was no
mention of a search being carried out in the precincts.'®® Chief Superintendent Ed
Bateman’s evidence to us stated that he reported Jill Pay’s “provisional” view back to the
investigating officer.'**

85. In his evidence to us, Chief Superintendent Ed Bateman said that he had a detailed
conversation with the Serjeant at Arms between 20 and 26 November at which they
discussed the readiness of the Metropolitan Police Service to seek a magistrate’s search
warrant if the House of Commons declined to consent to the search.'® Jill Pay’s evidence to
us was that she was told on the afternoon of Tuesday 25 November by Chief
Superintendent Ed Bateman that the matter concerned Home Office leaks, that the suspect
was a senior Conservative MP, and that the Counter Terrorism Command would arrest
the Member as early as the following day and would want to search all of his premises
including his parliamentary office.'®® She was told that she must keep this information
confidential—

Chief Superintendent Bateman again told me on this occasion that all this was very
confidential and that I could not tell anyone. I insisted that I had to tell the Speaker
to which Chief Superintendent Bateman said, ‘Okay, but as long as it is only the
Speaker you are telling.” Chief Superintendent Bateman made it clear that this whole
case was being kept very confidential and that the more people who knew about it
from outside the police the greater the risk of prejudicing the criminal
investigation.'s’

Wednesday 26 November: the Serjeant and the Speaker (1)

86. According to Lord Martin of Springburn, the Speaker’s Secretary told him on
Wednesday 26 November 2008 a few minutes before his routine daily conference with
senior House officials, which the Serjeant at Arms attends, that the Serjeant wished to see
him alone on an urgent matter.'®® The Serjeant at Arms asked Mr Speaker Martin into an
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adjoining room and closed the door so that they could speak privately.'®® The Serjeant at
Arms told Mr Speaker Martin that “counter terrorism officers from the Metropolitan
Police were investigating a Member and might wish shortly to arrest that individual for
conspiring to commit misconduct in public office”.!”® At that stage the Serjeant at Arms
did not know the Member’s name. It was agreed that Mr Speaker Martin would be
contacted when the Serjeant at Arms knew more. In her evidence to us Jill Pay said: “I told
the Speaker that the police had informed me that officers from the Counter Terrorism
Command were going to arrest a senior Member of Parliament, a Conservative, possibly
that afternoon, and that they would want to search his Westminster Office, his
constituency office and his two home addresses immediately after the arrest”!”" Lord
Martin of Springburn’s recollection of that meeting is different: “no reference was made to
a search of the Member’s office within the precincts.'”” In his supplementary written
evidence, Lord Martin of Springburn asserted that the Serjeant at Arms evidence to us was
incorrect and that she did not tell him at that meeting of the Member's party affiliation or
his seniority, nor that there was to be a search.'”

Confidentiality

87. Lord Martin of Springburn told us that the Serjeant at Arms had explained to him at
their morning meeting on Wednesday 26 November that the matter was strictly
confidential, but that it was not unusual for senior officers to approach him on confidential
matters.””* Malcolm Jack told us that he had no knowledge on that day of Jill Pay’s
conversation with Mr Speaker Martin and he agreed that, in retrospect, “it would certainly
have been better if I had been informed by the Serjeant”.!”> He told us that if he had been
informed, he would have suggested to Mr Speaker Martin that all the senior officers
involved in this business, including Speaker’s Counsel, should meet and discuss the matter
and consider all the aspects of it.”® The Clerk of the House ascribed Jill Pay’s
“uncharacteristic’ behaviour to the duty of confidentiality imposed upon her."”” In his
analysis, “she felt constrained by this confidentiality because she thought that the matter
she was dealing with was something that really should not be discussed with anyone and
therefore she did not discuss it with anyone”.'”® Looking back on that morning meeting on
Wednesday 26 November, Lord Martin of Springburn told us that it was his understanding
that such matters would always be discussed with senior officers as necessary before he was
informed."” Jill Pay, the Serjeant at Arms, told us that “with hindsight, I would prefer to
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have gone and spoken to the Clerk of the House at that stage [the evening of Wednesday 26

November]”.!8

References to terrorism

88. As we have previously indicated, the traditional function of the Special Branch in
investigating serious leaks has been inherited by SO15, the Counter Terrorism
Command.'" Assistant Commissioner Cressida Dick thought it was “very regrettable” if
anybody became confused by the title of the Command which had been debated when
Special Branch was merged with the Anti-Terrorism Branch in 2006.'*> When it was put to
Assistant Commissioner Cressida Dick that some new nomenclature should be considered
for that particular part of the Metropolitan Police’s responsibilities, she said that the
Metropolitan Police Service would “go away and think about it”."*> We recommend that
SO15 either be re-named or that it be stripped of any role in dealing with non-terrorist
offences.

89. It appears that the Serjeant at Arms did not make clear to Mr Speaker Martin that the
involvement of the Counter Terrorism Command in this case did not mean that terrorist
offences were being investigated, although she had been told by Chief Superintendent Ed
Bateman on Tuesday 25 November that terrorist offences were not involved.'"™ Lord
Martin of Springburn told us “I was extremely concerned that a Member was being
investigated by anti-terrorist police. In my mind I had an idea of Islamic or Irish
terrorism”.'® This hint of terrorism may well have swayed his judgement: “I feel my
responsibility was that I was dealing with an anti-terrorism squad. I did not know all the
facts and I felt that I could not interfere with an anti-terrorism squad.”'** We would expect
the House authorities to co-operate fully with police operations genuinely directed
against a possible terrorist threat, but they ought not to allow a mistaken perception
that alleged offences might be linked to terrorism to over-ride their better judgement.

Wednesday 26 November: the Serjeant and the Police (1)

90. At 4.00 pm on Wednesday 26 November Chief Superintendent Ed Bateman and three
other police officers met Jill Pay in the Serjeant at Arms’ office. The investigating officers,
who were still withholding the name of the MP and the nature of the offences, wanted
confirmation that the Serjeant at Arms could give the police authority to search an MP’s
office. During the meeting with the police officers, Jill Pay left the room to seek advice,
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going first to her line manager the Clerk Assistant, who referred her to the Clerk of the
House, Malcolm Jack, as the expert in that area.'®’

Wednesday 26 November: the Serjeant and the Clerk

91. The Clerk of the House told the Serjeant at Arms that she had the authority to consent
to a search, but that if a search concerned a Member’s office she must consult the
Speaker.'®® Jill Pay told us that “I know that the Speaker is responsible for the precincts and
everything that happens, but the terminology that is generally used in terms of security is
that the Speaker delegates executive authority to the Serjeant”.'® In an encounter which
lasted only three or four minutes, the Serjeant at Arms asked the Clerk of the House a
hypothetical question: whether she had authority to permit the search of offices in the
precincts. The Clerk of the House told us that he had said that “the authority was delegated
in her” and asked whether she was hypothesising about a Member’s office; when she said
that she was, the Clerk of the House said that if there were such a circumstance, then the
Speaker would have to be consulted because that would go back to his authority."” Jill Pay
told us that she did not recollect the Clerk of the House referring to the Speaker’s
authority.”! Malcolm Jack told us that, with the benefit of hindsight, he wished that he had
been more curious and that the Serjeant at Arms’ question was posed to him “in a
complete vacuum” and “so hypothetically that there was no context to it”—

the alarm bells might have rung if I had known a little bit more that this was a serious
and imminent business. I had no idea that there was any context to this. I had no
idea that the Serjeant was actually talking to the police.'?

92. Sir William McKay, the Clerk of the House from 1998 to 2002, explained that “Once
you have the Speaker’s okay, then the Serjeant or any other senior officer, having been
instructed by the Speaker, would be at liberty to say yes or no, not on his or her own
authority, but as a means of conveying the Speaker’s decision”."*?

93. Jill Pay, the Serjeant at Arms, agreed in her evidence to us that at her meeting with the
Clerk of the House there had been a “misunderstanding” as to the meaning of the word
“consult”.’* The conversation between the Clerk of the House and the Serjeant at Arms
on the afternoon of Wednesday 26 November was a missed opportunity to recognise
and forestall the storm which broke over Parliament when Damian Green’s office was
searched. In that short exchange the information not given, the questions not asked, the
assumptions made and the misunderstandings caused led to confusion which could and
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should have been avoided. We remain perplexed that the seriousness of what was being
discussed did not alert either of the two protagonists to enquire further of each other.

94.In Mr Speaker Martin’s subsequent statement to the House on Wednesday 3
December, he spoke of his “regret” that the Serjeant at Arms had signed the consent form
without consulting the Clerk of the House.”” While it is indeed the case that the consent
form was not signed till the Thursday morning, with no further conversations on the
matter having taken place between the Clerk of the House and the Serjeant at Arms,
Damian Green suggested to us that the account in the Johnston Report of the Serjeant’s
encounter with the Clerk of the House on the Wednesday afternoon seemed to contradict
Mr Speaker Martin’s statement to the House."*® Lord Martin of Springburn told us that his
statement was given in good faith to the House, which we have no reason to doubt: “that
was not proper consultation in my eyes, for someone to walk in and give a ‘what if
scenario and then walk out the door again”."”” We agree that Mr Speaker Martin’s
Statement on 3 December 2008 was accurate, in that the conversation between the
Clerk and the Serjeant was not a proper consultation, but we regret the opportunities
missed on the afternoon of Wednesday 26 November, first, for the Serjeant to alert the
Clerk to the intended police operation and, secondly, for the Clerk to make clear to the
Serjeant the limits to her authority.

Wednesday 26 November: the Serjeant and the Police (2)

95. Jill Pay returned to her office where the police officers were waiting and informed them
at approximately 4.15 pm that she did have the authority to consent to a search. The police
officers arranged to meet the Serjeant at Arms the following morning at 6.45 am to give her
more information and to seek her formal consent to the search.'®

Consent and the PACE Code of Practice

96. As pointed out by Speaker’s Counsel at the meeting with Mr Speaker Martin on
Tuesday 2 December, after the furore over the arrest of Damian Green and the search of
his parliamentary office, the police had made a serious omission in not complying with the
relevant PACE Code, which stipulates that “the person concerned must be clearly
informed they are not obliged to consent and anything seized may be produced in
evidence”. ' According to the relevant PACE Code—

Before seeking consent the officer in charge of the search shall state the purpose of
the proposed search and its extent. This information must be as specific as possible,
particularly regarding the articles or persons being sought and the parts of the
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premises to be searched. The person concerned must be clearly informed they are
not obliged to consent and anything seized may be produced in evidence.*®

97. Chief Superintendent Ed Bateman told us that he did not recall advising the Serjeant at
Arms that she did not have to consent: “because Jill Pay had understood the position that
the Met would approach a magistrate and apply for a search warrant in the absence of
consent, my presumption was that, knowing the alternative, she knew that she did not have
to consent to the search”*' As Damian Green put it to us, the police “slid round that
particular rock without informing her”** Lord Martin of Springburn described the
conduct of the police as “sleekit”.?*

98. Sir Ian Johnston noted that the consent to search form in Book 101 does itself not make
clear the PACE Code requirement that a person should be informed they are not obliged to
consent, but he expressed the view that failure to comply with the Codes of Practice does
not make the search unlawful** We consider that the failure by any police officer
expressly to advise the Serjeant at Arms of the right to refuse consent was symptomatic
of the sloppy approach of the police in this case. It is true that failure to do so does not
necessarily make a subsequent search unlawful but there was no excuse not to observe
proper procedure.

Wednesday 26 November: the Serjeant and the Speaker (2)

99. The Serjeant at Arms rang Mr Speaker Martin on his mobile at about 4.20 pm and told
him that the arrest was not taking place that afternoon, but was likely to happen the next
morning. She read out to Mr Speaker Martin the allegation against the Member — aiding
and abetting misconduct in public office — but she could not tell the Speaker who the
Member in question was, since the police were still withholding that information from
her.?® In his supplementary written evidence, Lord Martin of Springburn emphasised the
very limited nature of the Serjeant at Arms’ reports to him on Wednesday 26 November,
and that he was not told until the following day that there was to be a search, nor was he
informed before Thursday 27 November of the Member's party affiliation or his
seniority.**

100. Nothing was done by the House authorities on the evening of Wednesday 26
November, the final day of the Session, to take a comprehensive overview of the situation.
In the circumstances we are surprised that no effort was made to convene a meeting of
senior officers of the House and the Speaker on the evening of Wednesday 26
November to consider the significance of what was about to take place and the possible
consequences to the House itself. It may be that nothing was done to discuss the problem
because of the way the police had shrouded their investigation in confidentiality.
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Thursday 27 November (morning): the Police and the Serjeant

101. The police arrived by appointment at the Serjeant’s official residence on the
Parliamentary Estate at 6.45 am on Thursday 27 November 2008. Their apparent intention
was to co-ordinate the search for Damian Green’s parliamentary office with his arrest in
Kent, where the Counter-Terrorism Command, dispensing with the assistance of the local
police, had narrowed down the location of Damian Green’s home to one or other of two
adjacent properties.*”’

Thursday 27 November (morning): the Serjeant and the Speaker

102. At the meeting in the Serjeant at Arms’ residence, the police finally told her the name
of the Member concerned, and asked her to sign the consent form in Book 101. Before
doing so, she phoned Mr Speaker Martin in his official residence in Speaker’s House,
where he was preparing to leave at 7.30 am to return home to his constituency in
Glasgow.”® When Jill Pay told Mr Speaker Martin that Damian Green was the Member
involved, the Speaker apparently commented that Damian Green was “a nice man”.>”® This
comment may well have reflected Mr Speaker Martin’s lingering sense that the
involvement of the Counter-Terrorism Command had suggested something far more
sinister than he would readily associate with the hon Member for Ashford.

103. The telephone call at 7.30 am on Thursday 27 November was probably the last
opportunity to avert what later unfolded that day. Had Mr Speaker Martin questioned
what he was being told, it might have been possible even at that stage to prevent the
unprecedented search of a Member’s parliamentary office, on what turned out to be such
flimsy justification. Lord Martin of Springburn told us that he felt let down by the senior
officials of the House.?'* He took it for granted that the person in charge of security would
have consulted her immediate superior.?’! Both Malcolm Jack and Jill Pay have apologised
for the way things were handled.?"> Lord Martin of Springburn wrote to tell us that he was
“comforted to note the unreserved apology tendered by the Clerk”.?® Lord Martin of
Springburn believes that the House through its Speaker was not as well served as it ought to
have been; he told us that a Speaker is dependent on the expertise of those around him and
that he had been “deeply disappointed” and “let down” in his expectation that his most
senior officials would have kept each other informed.*"*

207 Q 486
208 Q 160
209 Q431; Ev 154 para 15
210 Q 132

211 Q 141; in supplementary written evidence, Lord Martin of Springburn pointed out that residences are provided on
the parliamentary estate so that the Serjeant at Arms, the Clerk of the House and the Speaker's Secretary can be
available when needed, whatever the hour (Ev 177). Lord Martin also told us that he found it “disturbing” that the
Serjeant rehearsed what she planned to say to the Speaker with the four police officers; and that the officers were
able to listen to her conversation with him: “this surely cannot be right” (Ev 177).

212 Qq 216, 699
213 Ev 174
214 Qq 120, 154, 174, 185



Police Searches on the Parliamentary Estate 41

104. Lord Martin of Springburn told us that with hindsight he wished he had asked the
Serjeant at Arms whether there was a search warrant, but he took it to be the case that there
was one—

When there is a search there is always a warrant. That was basic and that is what I
expected to happen. At that stage I expected Speaker’s Counsel to be involved and I
expected the Clerk to be involved.**

105. Jill Pay made clear to us in her evidence that she believed she had the authority to give
consent to the search and that she was informing the Speaker, not seeking his authority.*'¢
Being informed is not the same as being consulted, and being consulted is not the same as
giving authority. Lord Martin of Springburn submitted supplementary written evidence to
emphasise that when the Serjeant at Arms advised him of the fact that Damian Green’s
office was to be searched, she did not seek his support or authorisation.’” In a further
written submission, Lord Martin underlined that in her three conversations with him the
Serjeant at Arms had—

simply conveyed information to me. This was not consultation in any sense that a
Member of Parliament would understand, that is to say seeking an opinion, advice or
approval.?'®

106. Mr Speaker Martin’s public statement to the House on Wednesday 3 December was
consistent with the evidence he gave to this Committee that he felt “deeply disappointed”

and “let down”.2"?

Thursday 27 November (late morning and early afternoon)

107. Once the consent form had been signed, there then ensued a lull while Counter-
Terrorism Command attempted to locate Damian Green, who was going about his
business as a Member of Parliament in his own constituency. The Home Affairs Select
Committee Report sets out the detailed sequence of events, culminating in Damian Green’s
arrest at Snodland in Kent and the flurry of phone calls afterwards to inform the Home
Secretary, the Mayor of London, the Leader of the Opposition and several others of his
arrest.” We need not repeat the Home Affairs Committee’s account of those events here.

108. Whenever a Member of Parliament is arrested on criminal charges, the House must
be informed of the cause for which they are detained from their service in Parliament,
though the ancient parliamentary privilege of freedom from arrest has never been allowed
to interfere with the administration of criminal justice.**! In his evidence to us, Lord Martin

215 Q 141, 142

216 Qq 728, 751 to 756

217 Ev 174

218 Ev 177

219 Qq 132, 163; Ev 146 paras 17, 19; Ev 147 paras 26, 28
220 HAC Report: see the time line following para 29

221 Erskine May, 23 edition (2004), page 119. The Joint Committee on Parliamentary Privilege recommended in 1999
that the privilege of arrest in relation to civil matters, which had lost its importance when imprisonment for debt
was abolished in the nineteenth century, should be abolished (Report from the Joint Committee on Parliamentary
Privilege, Session 1998-99, HL Paper 43-I/HC 214-I para 327).



42 Police Searches on the Parliamentary Estate

of Springburn described the delay in notifying the Speaker of Damian Green’s arrest as
“worrying”.?** Assistant Commissioner Quick wrote to Mr Speaker Martin after the
weekend, on Monday 1 December, a letter which was received only on the afternoon of
Tuesday 2 December.” As the House was prorogued at the time, no formal entry in the
Journals of the House was required to note Damian Green’s arrest.**

Thursday 27 November (afternoon): the Clerk and the Serjeant

109. Malcolm Jack told us that he was “startled” by something he heard or saw on a
television news channel at about 2.20pm on the afternoon of Thursday 27 November 2008.
There is no dispute that at around that time something prompted the Clerk of the House to
summon the Serjeant at Arms.”” We find the Clerk’s recollection perplexing since, as far as
we can tell, the story did not appear on a television news channel, or in any form at all,
until 7.30 pm when Sky News broke the news that Damian Green had been arrested and
the other news outlets followed with their own reports.”* When questioned again on this
point, Malcolm Jack replied: “Well, I think we have reached a dead end, have we not? I can
only tell you what my recollection is”.>” As the timeline in the Home Affairs Committee
report shows, the number of people in the “Westminster village” who knew about the
arrest had grown rapidly over lunchtime that Thursday.”® Malcolm Jack accepted that it is
possible that he learned of the arrest from a source other than the television.*”

110. Whatever it was that prompted him to do so, it was at about 2.20pm that Malcolm
Jack summoned the Serjeant at Arms to his office and was immediately able to retrieve the
McKay Memorandum of July 2000, which was easily available in his office.” Jill Pay
confirmed in evidence to us that the Clerk of the House had telephoned her office shortly
after the search began at 2.08pm to say he wanted to see her immediately, but she had
already left Damian Green’s office to see the Clerk of the House.*!

111. It was only when the Clerk of the House asked the Serjeant at Arms at that meeting to
show him a copy of the search warrant that he realised that the search was taking place on
the basis of a consent form and that there was no warrant.** The Serjeant at Arms had
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brought with her the first draft of a letter from her to the investigating officer and a copy of
the consent form she had signed. Malcolm Jack asked to see the warrant and the Serjeant at
Arms told him that the police had convinced her that the consent form she had signed was
lawful consent and was instead of a warrant.**

112. The Serjeant at Arms told Malcolm Jack that she had “consulted” Mr Speaker Martin
on three occasions, the last time at 7.30 that morning.*** Malcolm Jack told us that Jill Pay
may have misunderstood what he meant by “consult”.**® The Speaker had certainly been
informed, but Lord Martin of Springburn confirmed to us in supplementary written
evidence that he considers it “beyond reason for anyone to suggest there had existed any
credible belief that my desire or direction was for this search to be conducted”. He is
“unable to envisage any circumstances in which I would or could have supported or
encouraged any Officer of the House to consent to a search being conducted within the
precincts of Parliament without a warrant”.*® In his evidence to us, Lord Martin
emphasised that “it never occurred to me that the Serjeant would give consent to a police
search of a Member’s office in a police investigation without a warrant”.**” Malcolm Jack
did not realise that the Speaker had not in fact given his approval to the search until two
days later, when he spoke to Mr Speaker Martin on the phone on Saturday 29
November.***

113. The Clerk of the House and the Serjeant at Arms agreed the content of her letter to the
investigating officer should include the alleged charge, because it had not appeared on the
consent form, and that the letter should be copied to Damian Green, the Clerk of the
House, the Speaker’s Secretary, the Head of Parliamentary Security and Speaker’s
Counsel.”” This is the letter accompanying the consent form which Lord Martin of
Springburn raised with us and which the Speaker’s Secretary in his evidence to us referred
to as a “restraining letter”.*

114. Malcolm Jack told us that he had no authority to stop the search.**' Since the Clerk of
the House had been told that the Speaker had been consulted, before the Serjeant signed
the consent form, there was no basis for him to question the legality of the search.*** A
search warrant would have been necessary only if consent had been refused by the
appropriate person — who in this case would have been the Serjeant at Arms, acting on the
Speaker’s authority. In his supplementary evidence to us, Lord Martin of Springburn
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suggests that the Clerk of the House could have at least requested the police to pause in
their search while the decision to consent was reviewed.**?

115. We consider that seriously inadequate communication between these three key
figures — Speaker, Clerk of the House and Serjeant at Arms — resulted in complete
misunderstanding about the proper process for allowing a search of a Member’s office.
Had all three been more persistent in their questions and more forthcoming in their
responses they must surely have appreciated the nature of events and their unfolding
significance. We agree with Lord Martin of Springburn that the House officials should
have served the Speaker better, and the Clerk of the House has rightly apologised that
matters were not better handled; but it was inescapably Mr Speaker Martin’s
responsibility to make sure the right questions were asked. Mr Speaker Martin failed to
exercise the ultimate responsibility, which was his alone, to take control and not merely
to expect to be kept informed.

Thursday 27 November (afternoon): the film of the search

116. Once the search was under way, Andrew Mackay MP, the Member for Bracknell, who
was at the time senior parliamentary and political adviser to the Leader of the Opposition,
entered Damian Green’s office whilst it was being searched and filmed the scene. Chief
Superintendent Ed Bateman was informed at New Scotland Yard and immediately asked
Jill Pay by mobile phone to intervene. Jill Pay replied later by e-mail to say that she had
formally asked the Member to return the tape from the camera, but she had been told that
it had already left the Parliamentary Estate.*** A version with police officers’ identifying
features pixillated, which was later released by the Conservative Party, was broadcast in
news programmes and may still be found on the Internet.

Thursday 27 November (afternoon): the Clerk and the Speaker

117. The Clerk of the House asked the Speaker’s Secretary to pass a message to Mr Speaker
Martin, who was away from home on a private family visit. Lord Martin of Springburn told
us that the Speaker’s Secretary phoned him at about 5.00 pm to say that that the police had
come into the House and were searching Damian Green’s office, that Damian Green had
been arrested in his constituency, that the Clerk of the House wanted to convey to him that
the search was underway and was being conducted properly, and that the Opposition Chief
Whip wanted to speak to him.*** Lord Martin told us “what I wanted to know at that stage
is what does ‘properly’ mean?”.**¢ Mr Speaker Martin did not call the Clerk, however, and
in evidence to us Lord Martin of Springburn said: “Why did the Clerk not come to me?
The duty of the Clerk is to serve the Speaker, not the other way round; it is not for me to

run around finding the Clerk” **
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118. Angus Sinclair, the Speaker’s Secretary, told us that when he had been called to see the
Clerk of the House at about 4.00 pm he had been told that “there had been a problem, that
Damian Green’s office was being searched and that the Serjeant had made a mistake by
letting the police in with just a consent form”.>*® Angus Sinclair told us that when he told
Mr Speaker Martin there was a consent form and a ‘restraining letter’ but no warrant the
Speaker was surprised and determined that he should see these pieces of papers for
himself.** Lord Martin of Springburn asked for the paperwork, and on his way home he
pulled over into a lay-by so that the Assistant Secretary to the Speaker, Peter Barratt, could
read him the documents over the phone: “I realised then that there was no warrant”.>°

5 After the search

Thursday 27 November (evening)

119. Damian Green was released from Belgravia police station at 11.09 pm, having told the
police in his second formal interview that he was too tired to answer questions.”' Later that
evening, he gave a television interview from College Green, opposite the Houses of
Parliament.” Ministers distanced themselves from the furore which followed the arrest by
emphasising that the decision to arrest Damian Green was an operational decision taken
by the police.”

Monday 1 December: the Metropolitan Police Service

120. In his written evidence Robert Quick maintains that the police were by no means
insulated from the political row which followed the arrest: by Monday 1 December,
according to Robert Quick, on his very first day as Acting Commissioner, Sir Paul
Stephenson had drafted his own resignation.”** Again according to Robert Quick, Assistant
Commissioner John Yates told him that the investigation was “doomed”.”* Assistant
Commissioner Yates predicted that the Crown Prosecution Service would withdraw their
support due to the outcry, in much the same way as they had decided at the end of the
‘cash-for-honours’ inquiry not to bring charges against anyone despite having given
positive indications throughout the investigation.>*
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Tuesday 2 December: the Speaker and his advisers

121. It was not until Tuesday 2 December, on the eve of the new Session, that Mr Speaker
Martin, the Clerk of the House, the Serjeant at Arms and Speaker’s Counsel sat down
together.”” Lord Martin of Springburn told us that at this meeting the Clerk of the House
had said that Chief Superintendent Ed Bateman had “bamboozled” the Serjeant at Arms
and “tricked” her into keeping the matter from her immediate superiors.”*® Whether those
actual words were used by the Clerk of the House or not, the recollection of those present is
that the collective view taken by the most senior officers of the House was that the police
could be criticised for the way they had “pressured” the Serjeant at Arms in the period
leading up to the search.””

Wednesday 3 December: the Speaker and the House

122. When the House of Commons met on Wednesday 3 December, the day of the State
Opening of the new Session, Mr Speaker Martin made a statement before the beginning of
the debate on the Address in reply to the Queen’s Speech.*® He began by saying that “it
was right and fitting that I should make no comment until Parliament reconvenes, because
it is this House and this House alone that I serve, as well as being accountable for the
actions of its Officers”. We reproduce that statement in full because of its importance:

SPEAKER’S STATEMENT (3 DECEMBER 2008)

Mr. Speaker: | wish to make a statement to the House about the arrest and entry into the offices of
the hon. Member for Ashford (Damian Green) last Thursday, 27 November, which raises a subject of
grave concern to all Members of the House.

In the past few days there has been much pressure on me to make public comment about these
matters, but | felt that it was right and fitting that | should make no comment until Parliament
reconvenes, because it is this House and this House alone that | serve, as well as being accountable
for the actions of its Officers. | should emphasise from the start that it is not for me to comment on
the allegations that have been made against the hon. Member or on the disposal of those
allegations in the judicial process.

I should also remind the House, as stated in chapter 7 of “Erskine May,” that parliamentary privilege
has never prevented the operation of the criminal law. [Interruption.] Order. The Joint Committee
on Parliamentary Privilege in its authoritative report in 1999 said that the precincts of the House are
not and should not be “a haven from the law”.

There is therefore no special restriction on the police searching the parliamentary precincts in the
course of a criminal proceeding—nor has there ever been.

On Wednesday last, the Metropolitan police informed the Serjeant at Arms that an arrest was
contemplated, but did not disclose the identity of the Member. | was told in the strictest confidence
by her that a Member might be arrested and charged, but no further details were given to me. | was
told that they might be forthcoming the next morning.

At 7 am on Thursday, police called upon the Serjeant at Arms and explained the background to the
case, and disclosed to the Serjeant the identity of the Member. The Serjeant at Arms called me, told
me the Member’s name and said that a search might take place of his offices in the House. | was not
told that the police did not have a warrant. [Hon. Members: “Ah!”] Order. | have been told that the
police did not explain, as they are required to do, that the Serjeant was not obliged to consent, or
that a warrant could have been insisted upon. [Interruption.] Order. Let me make the statement. |

257 Q120, Ev 147 para 25. The Speaker had had a meeting with the Clerk of the House and the Speaker’s Secretary at
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regret that a consent form was then signed by the Serjeant at Arms, without consulting the Clerk of
the House.

I must make it clear to the House— [Interruption.] Order. | must make it clear to the House that | was
not asked the question of whether consent should be given, or whether a warrant should have been
insisted on. | did not personally authorise the search. It was later that evening that | was told that
the search had gone ahead only on the basis of a consent form. | further regret that | was formally
told by the police only yesterday, by letter from Assistant Commissioner Robert Quick, that the hon.
Member was arrested on 27 November on suspicion of conspiring to commit misconduct in public
office and on suspicion of aiding and abetting misconduct in public office.

I have reviewed the handling of this matter. From now on, a warrant will always be required when a
search—[Hon. Members: “Oh!”] Order. If the hon. Gentleman will let me finish