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Welsh Affairs Committee: Evidence Ev 1
Taken before the Welsh Affairs Committee
on Monday 2 March 2009
Members present
Dr Hywel Francis, in the Chair
Mr David Jones Hywel Williams
Alun Michael Mark Williams
Witnesses: Ms Gwenda Thomas, AM, Deputy Minister for Health and Social Services,

Mr John Carter, Head of Vulnerable Adults and Carers Team, Health and Social Services Department, and
Ms Therese Gray, Senior Lawyer Social Care, Legal Services Department, Department for Health and Social
Services, Welsh Assembly Government, gave evidence.

Q1 Chairman: Welcome to the Welsh Affairs
Committee. Before I ask you, Deputy Minister, to
introduce yourself and your colleagues, could I place
on record my interest in the matter. I wish to declare
an interest as Vice-President of Carers UK, sponsor
of the Carers (Equal Opportunities) Act 2004 and
President of Neath Port Talbot Carers Action
Movement. Deputy Minister, would you like to
introduce yourself for the record and your
colleagues, please.

Ms Thomas: Thank you very much for the welcome.
I am Gwenda Thomas, Deputy Minister in the
Welsh Assembly Government with responsibility for
social services. On my left is John Carter and on my
right Therese Gray, who will be supporting me this
afternoon.

Q2 Chairman: Thank you very much. Could I begin
with a very straightforward question? Could you
explain very briefly what is the principal purpose of
this Legislative Competence Order?

Ms Thomas: The principal purpose is to improve
matters for carers and to do that by gaining
legislative competence for the National Assembly
for Wales. We do feel there is a gap in provision and
we want this legislative competence so that things
can be improved in Wales, and we do that primarily
because we believe that although we have had carers
legislation since 1995 there are significant gaps and
we want to include all carers’ groups, and that
includes young carers, and to look at the provision
of information and other services. We think it is now
time to move towards putting a duty on public
bodies to achieve that.

Chairman: Thank you very much.

Q3 Alun Michael: In the definition of “purposes”,
looking at this document, there are some five areas,
are there not, consistency of provision across Wales,
identification of carers, provision of information for
carers, improving engagement by the NHS with
carers and ensuring that young carers are fully
catered for? The puzzle seems to be that the Welsh
Assembly Government does not seem as yet to have
made full use of its powers to issue statutory
guidance, which was allowed for in the Carers

(Equal Opportunities) Act 2004. Why are you
looking for additional powers through this
Legislative Competence Order as a priority over
actually using the powers you already have?

Ms Thomas: 1 think we have new statutory guidance
and best practice guidance, but to refer to the Equal
Opportunities Act, I do think that Act has
significant limitations in that it does empower local
authorities to ask or require Local Health Boards to
work with them, but this can be other bodies. The
Local Health Boards are other bodies and we can
only ask them to do that, and they can use their
discretion only to consider what is required of them.
So we do feel that we need to go further than that.

Q4 Alun Michael: But I am asking about the use of
powers which already exist, because what we are told
is that the ministers who are responsible for the
arrangements of the regions of England have
addressed the problem through subordinate
legislation. I am not saying it is perfect and I am not
saying that there is not necessarily at some point a
requirement, but the Welsh Assembly Government
has not done so in the same way. So I return to the
question, why has the Welsh Assembly Government,
it appears, not used the powers it has under that
legislation to the full?

Ms Thomas: 1 will ask Therese to support me on this,
but again I do think that we have used powers, the
powers that are there for us, but significantly if I can
refer to the last report of CSSI, the Care and Social
Services Inspectorate, although we have sought to
use statutory guidance and best practice guidance
there are serious gaps in provision and inconsistency
across Wales. To answer your specific questions on
the Equality Act, perhaps Therese can supplement
that answer I have given to you.

Ms Gray: Yes, the Welsh Assembly Government has
already issued guidance, certainly on the Carers and
Disabled Children Act 2000, but it was felt that
actually we wanted to give a new impetus and these
all-encompassing powers that would not be just
directed at local authority social services
departments.
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QS5 Alun Michael: Yes, [ understand that generalised
point, but the question we are asking is that
obviously there are some things which are done
better by the Welsh Assembly Government than by
departments which have responsibility in the regions
of England and it is inevitable that there will be
differences, but the point is on the specific issue that
you have brought forward, a Legislative
Competence Order, there still does not seem to have
been the same advice. For instance, the needs of
carers for information, the need for NHS
engagement and the need to combat social exclusion
are areas where, because of the Assembly’s
responsibilities for the NHS and the Assembly’s
responsibility for the Inspectorate in terms of the
NHS within Wales, one would have thought there
were possibly greater powers in the hands of the
Welsh Assembly than would apply within the
English regions and we are still left with the concern
that those powers are not being fully used.

Ms Thomas: To refer to the Carers and Disabled
Children Act, that would not bring in young carers,
of course, and that is the main concern I have got
and the Welsh Assembly Government has got. The
Carers and Disabled Children Act would not apply
to carers who are younger than 16 and I think that is
a significant gap. There is no existing legislation, to
the best of my knowledge, which will allow us to
specifically cater for the needs and the services
needed by young carers. I also think that in order to
achieve the best possible services for carers we need
to have cross-organisation participation and I am
not aware that there is any existing legislation that
will allow us to put a duty on participating partners
to work together.

Q6 Alun Michael: I appreciate the fact that this
would go beyond the powers available at the
moment. What I was querying was the seemingly not
going to the limit of powers at the moment. Allied to
that, there is the issue of resources and amongst the
responses we received from a number of quarters but
put most succinctly by Conwy Borough Council is,
“Is the use of the LCO the appropriate way to go
forward? Yes, providing funding is available.” Is the
Welsh Assembly Government, in seeking these
powers, intending to put additional resources in to
deliver the substance that this would give you the
power to do, especially given that  understand there
was funding made available in the regions of
England in 2008, which presumably would have
been finance which was part of the Barnett formula
settlement for the Welsh Assembly Government, but
that equivalent money has not been made available
in order to support those services by the Welsh
Assembly Government to date?

Ms Thomas: There is not a serious question of
resources that arises in seeking legislative
competence, of course, which is where we are now.
When we move to considering Measures, then of
course there will be.

Q7 Alun Michael: Yes, but the Welsh Assembly
Government knows what it wants the overarching
legislation to do. If there is no idea of what it is you

are going to do or what resources you are going to
put in, then that would be an empty gesture, and I
know you and I know that would not be your
intention. So in the first instance, let us perhaps put
it this way, what would be the first things the Welsh
Assembly Government is intending to do if it is given
these powers, this competence, and what resources
would it be putting behind those intentions?

Ms Thomas: Of course, with the introduction of a
Measure following what I hope will be legislative
competence the specific consideration of resources
will come then. I accept that is a serious question and
you were there when we talked about the
Domiciliary Care LCO, for example, and I think the
Welsh Assembly Government does have a track
record in seeking to support local authorities when
we ask them to do more, or in this case where they
will have a duty to do more. Perhaps the first
intention—and I am not really able to say this, this
will be up to the development of the Measure, but
what we will seek to do is to make information more
readily available, that is certainly an identified gap,
and to look at respite care.

Q8 Alun Michael: But the starting point, surely, is
what is the performance to date, and given that
resources have been made available in respect of the
legislation which we were just taking about, and
which the Chairman referred to in relation to the
regions of England but not within Wales, it is a
reasonable question to ask, is this going to make a
difference? What is the commitment that comes
behind the proposal that this competence should be
transferred? The point is that of course you will
come to the quantifiable consideration of what
would go with the Measure, I fully appreciate that,
but you must have an idea. We have this sort of
question every time we have primary legislation in
this place, “What does the department intend to do
when it then uses those powers that come with the
statutory instruments and places requirements on
the local authorities?” in a comparable sort of case,
or the Health Service, so it is a reasonable question
to ask at this stage.

Ms Thomas: Yes, 1 think it is, and I think it is also
reasonable to say that we cannot cost Measures until
we know exactly what they are going to be.

Q9 Alun Michael: Not even in general terms?
Ms Thomas: No, I do not think that is possible.

Q10 Alun Michael: So you have no idea whether
there will be any additional resources to come
alongside Measures if this competence is
transferred?

Ms Thomas: 1 can only say that that will be
considered as and when we introduce the Measures.
Some Measures, of course, will be more costly than
others and I was going to move to respite care and to
say that in regard to that first of all we will
commission a review of the availability and the need
for respite care so that we can assess the cost of
introducing a Measure to do with respite care.
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Having said that, we will very shortly procure the
commissioning of that review and that review then,
of course, would form the basis of the consideration
of the need for resources and we must be looking
towards the future Comprehensive Spending Review
by the time we get to the point where we are able to
introduce the Measure on respite care. But the
question of resources is there and all I can say is that
to be specific about that we would have to know
exactly what the Measure is going to be. There is a
note here, and perhaps John would like to
supplement this, on the 2008 Act where there is not
any new money and no Barnett consequentials for
Wales so it might be helpful to elaborate on that now.

Q11 Alun Michael: But there has been new money in
the English regions and the Assembly would have
had the Barnett consequentials of whatever
resources are available for that purpose.

Mr Carter: If I may, my understanding was that the
additional resources regarding the English regions
have come from within their existing budgets, so
there is no new money that would have a Barnett
consequential in the way you are describing.

Q12 Alun Michael: Yes, but you have already got the
Barnett consequential because that would have
come with the original budget.

Mpr Carter: Yes, but if that department has now
shifted it within their existing budget for another
purpose, for example—

Q13 Alun Michael: I am sorry, that is the point. In
relation to the English regions there has been a shift
of resources towards carers, whereas the equivalent
sums of money through the Barnett formula are
available to the Assembly but there has not been
that shift.

My Carter: If we just take one step back, if there is a
suggestion that there has been no Assembly funding
for Measures to support carers then that is not the
position. Certainly to my knowledge for the last
seven or eight years we have had Assembly grants,
one of which has gone into the local authority
revenue settlement. That was a recurrent £5.9
million a year and we currently run what we call our
mental health carers’ grant of £4 million a year. Take
those two resources together and that equates to £10
million a year. On a Barnett consequential that
would be equivalent to nearly £200 million in the
English context, so there is money already out there
and there has been Assembly money put in
specifically for carers matters for quite a number of
years.

Chairman: That is helpful. Mr Jones, you wanted to
ask a supplementary.

Q14 Mr David Jones: Yes, and it is to Ms Gray. As
a matter of clarification, could you just tell the
Committee, is it in fact the case that no practice
guidance has been issued by the Assembly
Government under the 2004 Act?

Ms Gray: 1 am looking at my colleague because he
would know about guidance rather than myself.

My Carter: To my knowledge, no specific guidance
has been issued by the Welsh Assembly Government
in relation to that, that is the Carers (Equal
Opportunities) Act 2004.

Q15 Mr David Jones: Whereas the Department of
Health issued guidance the very following year,
2005. Why has no guidance been issued in Wales?
My Carter: In that sense, for the responsibilities and
the duties of the 2004 Act we held a series of
conferences and workshops. We have not reached a
conclusion that any specific guidance is required in
relation to the interpretation of that Act because the
Actin a sense only places responsibility to take issues
into account in the assessment process, bearing in
mind that the Welsh Assembly Government has
issued a specific carers supplement to our unified
assessment process about how to undertake a carers
assessment, and I am not sure whether that is
actually replicated in England as part of their single
assessment process. So we have got specific guidance
there about undertaking a carers assessment and on
the one element about taking issues into account we
did not believe that our existing carers guidance
needed to be expanded to cover the particular
issues there.

Q16 Mr David Jones: So you decided not to take
advantage of the 2004 Act effectively?

My Carter: No, the 2004 Act applies to Wales.

Ms Thomas: Can I come in on that point, best
practice guidance? I have come to the very firm view
that best practice guidance is too weak and will not
serve us well into the future. If I can refer again to the
Care and Social Services Inspectorate Wales, that
shows that provision is too patchy and I do think
that putting a duty on public bodies now is the way
forward. If best practice guidance could work, then
I think I would be issuing it as often as possible, but
I think it is too weak.

Q17 Mr David Jones: With respect, if you have not
tried it how can you assess that?

Ms Thomas: Because we have issued statutory
guidance and it clearly shows that there is too much
variance in provision between all public authorities
and I do not think it will serve us well. It is time now
and Wales Carers Alliance and all carers’ bodies are
telling us loudly and clearly that we do need to move
towards placing duties on bodies.

Q18 Hywel Williams: Could I just ask you, therefore,
specifically on that point, could the variation in
service provision be improved simply by enforcing
existing statutory guidance regarding the provision
of information and carers’ assessments? Can you do
that using the existing statutory guidance?

Ms Thomas: In my view, no, not adequately.

Q19 Hywel Williams: Could I therefore ask a
supplementary to Alun Michael’s question earlier
on? Speaking as a Member of the Welsh Assembly
Government, looking generally across the piece,
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when the Government considers Legislative
Competence Orders are you aware that any
consideration has been given to the financial
consequences of any LCO, quite apart from this
one? Is that a normal part of the procedure when you
are considering LCOs, or do you take the stance that
essentially it is a matter to be considered when
Measures are being decided upon?

Ms Thomas: 1 think the time to consider resources is
when a Measure is presented, but there is cross-
government working and I think if you heard the
statement today by Dr Brian Gibbons on moving
forward on the Children LCO which we had joint
scrutiny of in Cardiff, then you will see there is cross-
portfolio working there and I am sure you will be
interested in reading that statement to see how there
has been joint consideration of the implications of
that Measure. I think it is a very good example of

ministers working together. It crosses Brian
Gibbons’s portfolio as Minister for Local
Government and Social Justice, Jane Hutt’s

portfolio in Education and my portfolio in Social
Services, and you will see from that how much
opportunity an LCO can give to develop a Measure
which is across portfolios.

Q20 Hywel Williams: Thank you. Can I just move on
and ask you what could the Welsh Assembly achieve
for carers under the proposed Order that it could not
already achieve using its powers to issue statutory
directions and guidance to local authorities?

Ms Thomas: 1 think we can achieve more of a focus
in regard to whatever Measure we will want to
introduce and I think what it will achieve is true joint
working amongst authorities. We have got to
achieve that and I think it can achieve a Measure
which will have no age limitations, which is very,
very important indeed, in my view. We are now
restricted in what we can do for young carers and
that is exceptionally important, to put a duty on
local authorities to provide timely information, to
perhaps focus more on the rights of young carers,
and all carers, to assessment and to achieve a more
consistent approach to how we deal with carers.

Q21 Mr David Jones: As you know, the Scottish
Parliament has passed the Community Care and
Health (Scotland) Act 2002. What practical benefits
have been seen in Scotland with regard to the
provision of carers information?

Ms Thomas: 1 think it is a really good example to
learn from Scotland’s experience under the 2002 Act.
There is also the Care 21 programme in Scotland
which can offer very good indications as to where we
might go in Wales and I firmly believe that we can
learn from each other. The legislation in Scotland
has been in place now, as you say, since 2002 and we
will certainly be seeking to learn from the process.

Q22 Mr David Jones: Why do you feel that a carer
in Wales should welcome the proposed LCO?

Ms Thomas: Because I think it answers the call of
carers for legislative competence for Wales. It
answers the call of what carers are telling me,
including young carers, and I have met extensively

with them. I do not think I can labour that point too
much. It is important and carers are telling me that
they want a clearer understanding of their rights and
a clearer commitment as to how those rights will be
placed as a duty on local bodies.

Q23 Mr David Jones: You do not think they might
have been clearer had guidance been issued under
existing legislation rather than issued by the
Assembly Government?

Ms Thomas: No, 1 do not. I am firmly of that
opinion. As I have said already, we have had carers
legislation since 1995. I am not saying that good
practice has not developed at all from those Acts, it
has, and I think we can see that right across Wales,
but I do think they have not served carers in the way
we would wish to see them served and they need to
be catered for in Wales.

Q24 Mr David Jones: Yes, but with respect perhaps
they have not been served because relevant
legislation has not been taken advantage of, most
particularly the 2004 Act?

Ms Thomas: 1 do not think that because there are
examples where local authorities have worked hard
and have put resources into carers’ services. So it is
not that there are no resources available and being
spent at the moment, they are, but I will say that that
Act has serious limitations in that NHS bodies, for
example, can only be required to consider the needs
of carers and I and the Welsh Assembly Government
would like to move towards a duty upon public
bodies to cater for the needs of carers.

Q25 Chairman: On the question of the views of
carers, we note from evidence which has been given
to us through various memoranda, and you have
mentioned it also, that Carers Wales and the Wales
Carers Alliance both say, but would it not be
important also to ensure that we recognise that the
elephant in the room is the carer himself or herself
and that if we are really serious about equal
opportunities carers, somehow or other, ought to be
part of the process? It has been suggested to us that
there ought to be, perhaps, a multi-disciplinary team
whereby carers are part of the decision making. It
may well be that I am anticipating a Measure, but I
just wonder whether this LCO eventually, when it
comes out at the other end of the sausage machine,
would give due recognition properly in an equal
opportunities sense to the voice of the carer.

Ms Thomas: 1 cannot envisage any situation where
we will proceed from legislative competence to a
Measure without including carers as stakeholders
and I think they would need to be including young
carers every step of the way. To me they are key
stakeholders and need to participate in the process,
and I do believe that has been the case. I have met
regularly with the Carers Alliance and with other
carers’ organisations, including Wales Young Carers
Network, and I think the important thing perhaps to
say here is that this LCO is all about the impact of
caring on carers, not on the disabled person. Thisis a
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focus on the impact on carers of caring and we must
never lose sight of the fact that that is the main focus
of the LCO.

Q26 Chairman: I am sure you will join with me in
hoping that public discussion and public coverage of
this LCO will be as much as any other LCO.

Ms Thomas: 1 certainly would.

Q27 Mark Williams: Turning now to the definitions
of carers used in the Order. Firstly, I would very
much like to endorse what you have said about the
importance of young carers and their role. Turning
to the definition of carers in that respect, the child
must have a physical or mental impairment for the
carer to fall within the scope of the Order. Are you
satisfied that is sufficiently broad to include other
categories, for instance children with a hormonal
disorder, children with a mental illness or personality
disorder, children with drug or alcohol or other
substance addiction difficulties, children with social
difficulties, referring specifically to things like
truancy, criminality and violence? Is your definition
sufficiently broad to cover those important
categories as well?

Ms Thomas: Yes, I am confident that it is. One of the
reasons for the inclusion of “physical or mental
impairment” for children, of course, is that we do
not intend to include parents generally. Where a
child has a physical or mental impairment, then the
LCO will include all of the examples you have given.
That is the legal advice I have had and I am confident
that the wider the scope of the LCO the better. If we
were to list various disabilities of illnesses, I think
more would be less and we would in the end be
restricting the scope of the LCO. So, yes, I am happy
that as worded the LCO is wide enough.

Q28 Mark Williams: In the Order itself, under 15.9
in terms of the definition of carers, a child is defined
as “a child with physical or mental impairment” but
the adult is simply “an individual aged 18 or over”.
Why the difference in approach there?

Ms Thomas: You would expect to care for children
in any case and we do not intend to include parents
generally. The reason for that is that if a person is
under 18 the LCO says that it will cover children and
young people who have a physical and mental
impairment. In other words, ordinary childminding
is not included, but with people over 18 if a person
over 18 needs care then there is no restriction as there
is for children because we would not expect, would
we, parents generally to be included in this LCO.

Q29 Mr David Jones: Ms Thomas, what of the
scenario where, for example, another adult is
looking after a child because the parent is incapable
of doing so? Would this LCO apply there?

Ms Thomas: Yes, if that child has a physical or
mental impairment.

Q30 Mr David Jones: No, not in the case of a child
with a physical or mental impairment. What if, for
the sake of argument, a parent was incapable of
looking after a child, perhaps because that parent,

him or herself, had an impairment and another adult
had to look after that child because the parent was
unable to do so? This would not apply in that
situation?

Ms Thomas: No, to the best of my understanding it
would not. But the child’s vulnerability would be
known, I hope, and would be covered by the
Vulnerable Children LCO.

Q31 Mr David Jones: Yes, [ understand that, but you
said a moment ago that the focus of this LCO is the
carer and not the cared for person, so in this
particular case surely that carer would need as much
support as, for example, a parent looking after a
child with an impairment?

Ms Thomas: 1 do not think so for the purpose of
this LCO.

Q32 Mr David Jones: Why not?

Ms Thomas: That would be a parenting
responsibility. That would be more general, but the
vulnerability of that child would be covered either in
the Measure which has been presented today to the
National Assembly under the Vulnerable Children
LCO or within what is proposed to be an integrated
family support service and if that child did not have
amental or physical impairment then it would not be
covered by the scope of this LCO.

Q33 Mr David Jones: I am sorry to press the point,
but it is the carer who is supposed to be the focus of
this, as you said a moment ago. In that particular
case the carer would not in fact fall within the ambit
of this LCO?

Ms Thomas: No.

Q34 Mr David Jones: Do you not think that is a
deficiency so far as the carer is concerned?

Ms Thomas: No, because I think that would be more
the general care of a child which every child would
need. This LCO is about ensuring that we cover
children with mental and physical impairment, but
that is not to say, I repeat, that child would not be
covered by another LCO and of course we can
overlap one with the other.

Mr David Jones: Yes, but forgive me, surely it is the
carer who needs—

Chairman: I think Ms Thomas has answered the
question.

Alun Michael: The question Mr Jones has just asked
is the one I was going to pursue.

Chairman: Do you wish to ask further questions,
Mr Jones?

Q35 Mr David Jones: Why have you excluded in the
definition individuals who provide care under a
contract of employment or as a volunteer for any
body?

Ms Thomas: That is not the intention of this LCO.
The intention of this LCO is to look at people under
18 who have a physical or mental impairment,
people over 18 who have a need for care, and I think
I have made that quite clear, I hope I have, but no,
the example you have given now would not be
covered by this LCO.
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Q36 Mr David Jones: In fact it is specifically
excluded?
Ms Thomas: Yes.

Q37 Mr David Jones: I am wondering why it is
specifically excluded.

Ms Thomas: 1t would be an employment issue,
which is excluded in any case under the devolution
settlement and would be listed as an exemption to
this LCO and would be outside the competence of
the National Assembly for Wales. Employment law
is outside that competence.

Q38 Mr David Jones: What about a “volunteer for
any body”? Do you think that expression has a
degree of uncertainty to it? Many carers will be
acting on a voluntary basis.

Ms Thomas: Yes, and if they are caring for people
who are covered under the scope of the LCO then of
course they will be considered as carers. If not, then
they will not.

Q39 Mr David Jones: But actually they are
specifically excluded again in the definition as a
volunteer for any body, whether or not
incorporated?

Ms Thomas: Yes, 1 think the answer is the same as
it was to the previous question. This LCO is about
children with a physical or mental impairment, or a
person over the age of 18 who needs care. Now, if a
person is volunteering to do that and the person
being cared for meets the criteria, then that is
covered; but if it is not, then the LCO does not
cover it.

Q40 Mr David Jones: Forgive me, it is not covered
because it is specifically excluded in the definitions
section. It specifically excludes a volunteer for any
body whether or not incorporated and what I am
wondering is, does this not possibly make for
uncertainty?

Ms Thomas: 1 will bring Therese in on this.

Ms Gray: My understanding of the reason for this
specific exception is that what we want to cover is
carers who provide services direct, whether as a
family member or as a volunteer, but where an
organisation is involved in providing services such
bodies are excluded and whether the people
providing the services on behalf of these
organisation are employed or are volunteers, we
would still want that exception to apply.

Chairman: Mr Michael, you want to ask a
supplementary?

Q41 Alun Michael: Yes. It is an interesting point of
definition, this. Are you saying that effectively a
volunteer who is not a volunteer on behalf of a body
would fall within the ambit of the Act, for instance
a neighbour?

Ms Thomas: 1 think so. Yes.

Q42 Alun Michael: Is there not a little bit of a danger
here in that volunteering is not that tidy? If
somebody, for instance, takes on some
responsibilities as a result of being a volunteer with

the local neighbourhood group or one of the many
organisations which provide services they may well
continue on an individual basis. I have seen
examples of people who have taken more and more
responsibility in that role until it has become too
much. It is rather like a member of the family getting
to the point of breakdown, but in this case it is
somebody who has done it as a neighbour or done it
voluntarily, not as a member or an organisation, or
perhaps extrapolating beyond that voluntary
activity.

Ms Thomas: Yes. 1 think the crux of this issue is
whether care is organised or not. Where care is
organised, then it would be exempted—

Q43 Alun Michael: But if it is not organised, it
would not?

Ms Thomas: —but I think informal volunteering
would certainly be covered by the LCO.

Alun Michael: That is helpful. Thank you.

Q44 Mr David Jones: The Carers and Disabled
Children Act 2000 uses a different expression, it uses
the expression “volunteer for a voluntary
organisation” whereas here you have “volunteer for
any body”. Why have you decided to abandon the
expression used in the 2000 Act, which I would
suggest is readily understood?

Ms Thomas: 1 would think that is because it does not
serve the purpose of this LCO, but I will ask, with
your permission, Therese to reply to that question.
Ms Gray: Our advice was that we wanted it to be
broader. If we said “a volunteer for a voluntary
organisation” that might limit some groups.

Mr David Jones: What sorts of groups do you have
in mind?

Q45 Alun Michael: Neighbours?

Ms Gray: Yes, 1 suppose, or a volunteer, I do not
know. It is one of those things where we do not know
what we do not know, is it not? But there could be,
could there not, an organisation which maybe is not
a non-profit organisation, which is a private
organisation which individuals do volunteer for. So
whilst the volunteers are not paid, there would be an
expectation that they would receive support from
that body, whether it be a voluntary organisation or
whether it be a for profit organisation.

Ms Thomas: And whether the care was organised
or not.

Ms Gray: Yes.

Q46 Alun Michael: Chairman, could I ask that
perhaps we have a more detailed note on this because
what concerns me is that personally I think the
example is reasonable where you have got a
neighbour or a friend and things build up and there
is no support for this from an organisation, but there
is an assumption there that organisations provide
support and that is not always the case if the
volunteering goes beyond what they are normally
catering for. So I think there is a danger of a gap here
in the definition. As you said at the beginning, you
want this to be a broad one and not to have the
unintended consequence of having a gap.
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Ms Thomas: Yes, indeed.

Q47 Chairman: Could your officials go away and
write a note?

Ms Thomas: 1 would be more than happy to offer to
do that and to write to the Committee.!

Chairman: Thank you very much. Mr Jones, have
you completed your questions?

Mr Jones: Yes, thank you, Chairman.

Q48 Hywel Williams: Carers are defined as people
who give substantial amounts of care on a regular
basis. Is the meaning of that phrase sufficiently clear?
I seem to recognise it is actually from the old Invalid
Care Allowance regulations, which was usually
defined as being 35 hours in a week. That is where [
think it comes from, but can you give us some
examples of what would or would not be considered
substantial care on a regular basis?

Ms Thomas: 1 think that is the question, is it not?
The use of the words “substantial” and “regular”
have been there now for eight years and have served
us well. I have seen no evidence whatsoever that in
practice the use of the words “substantial” and
“regular” cannot serve this LCO equally as well. 1
accept that when we come to Measures there might
be a need to be more specific as to the meaning of
“substantial” and “regular” but again the main
focus of this LCO is the impact on the carer. For
example, what would not be substantial for a
younger person might be substantial for an older
person or a child and we need to seek to protect child
carers and young carers as best we possibly can so
that they do not undertake an inappropriate level of
care and that that level of care upsets their own
development and wellbeing. So I think the wider the
scope of the LCO, the better it will be when we come
to considering Measures.

Q49 Mark Williams: Does that wider scope and
expressions such as “supporting the provision of
care by carers” in general broad terms promoting the
wellbeing of carers extend to the private sector? It
seems that your focus is very much on local
authorities and the NHS. Would the Order give
powers to the Assembly to introduce new duties on
the private sector, and indeed is that part of the
intention behind it?

Ms Thomas: Yes, my understanding is that it is wide
enough. Of course, we would need to consider that
in the Measure and there would have to be a
consultation on this issue, but it is my understanding
that the LCO will cover it.

Q50 Mark Williams: That is clearly the intention
behind the LCO, the breadth of the LCO?

Ms Thomas: 1 think it is a wide enough scope for that
to be considered in a possible future Measure.

Q51 Chairman: Could I end with a couple of
technical questions in relation to Clause 3,
“exceptions to matters”? Could you confirm that the
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changes to “exceptions to matters” made by Clause
3 of the proposed Order do not broaden the Welsh
Assembly’s competence to any extent?

Ms Thomas: No, it does not. I am quite certain about
that. What it does do is to make Schedule 5 and the
column which includes the listing of exemptions
easier to understand and facilitates any future
LCOs. So I think the answer to your question is, no.
Chairman: Mr Michael wanted to ask a
supplementary.

Q52 Alun Michael: It is just on a point which relates
to the other inquiry we did, which is about cross-
border issues on things like health, a number of
things which have come up from time to time. If
there is a cross-border issue, which may be small in
number but which could be significant for
individuals, how would the Order relate to that
because obviously the Assembly cannot make orders
or place requirements on local authorities on the
English side of the border? Has this been considered,
particularly where, for instance, you might have the
carer or the person being cared for, as would happen
with relatives in a fairly small area, being on different
sides of the border?

Ms Thomas: 1 think that could arise, of course, and
I'know this Committee has taken an interest in cross-
border issues. My experience—and I am relying on
that at the moment—shows that authorities on the
boundary have in the past used protocols to consider
their various responsibilities, but this is something
we would have to consider if and when it arises.

Q53 Alun Michael: Is that, therefore, something you
would be looking to negotiate with the relevant
government department, or would you be expecting
local authorities to negotiate with each other in
relation to the protocol?

Ms Thomas: 1 do not want to mislead, so I will ask
Therese.

Ms Gray: It is something we would be looking at
when we make Measures and certainly about
consulting relevant stakeholders and interested
bodies.

Q54 Alun Michael: The question is, where would the
responsibility lie for that? In introducing a Measure
would you be negotiating whatever protocol was
necessary in relation to, say, the West Midlands with
either the government department or its
representatives, or would you be seeking for that
negotiation to be something which was left between
the relevant local authorities?

Ms Thomas: 1 will come back with a detailed
response on this, but this LCO does cover a carer
who cares away from home, but perhaps we need to
come back to you on the exact meaning of “away
from home”.

My Carter: There are existing cross-border issues
already both within England and Wales operating
within the same general legislative framework. I
think what we will need to do, if the legislative
framework in Wales changes, is to look at quite what
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the impacts of that will be. To answer your specific
point, just an illustrative example: as things stand at
this moment on cross-border issues we leave it to the
two authorities concerned to negotiate their
protocols because it is very difficult to plan a single
model to apply, let alone within the Welsh context,
but to expand that to within the English local
authority context as well is very, very difficult to
achieve.

Q55 Alun Michael: We appreciate that and the
reason is that on one or two things we have seen of
that having been left, if it is not resolved or not easily
resolved there needs to be some sort of back-up
arrangements and it will be encouraging to know
that that had been thought through and discussed.
Mr Carter: There are the normal Whitehall
Assembly arrangements at the official level—

Q56 Alun Michael: That is what sometimes worries
us, yes!
Ms Thomas: We will come back on that.?

Q57 Chairman: The theme of our cross-border
reports has been the need for greater transparency,
the protocols and the agreement between the UK
and the Welsh Government. To come back to
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another technical question in relation to Clause 3,
why is it necessary to restructure the way exceptions
to matters are listed in Schedule 5 of the 2006 Act
after such a short period of the Act being
operational?

Ms Thomas: My understanding is that it is to make
it simpler to read. This LCO in itself does not add to
the list of exemptions. My understanding is that you
cannot add or take away from that list, but to make
it easier to understand, then any LCO can draw from
that list the exemptions which affect that particular
LCO. That is my understanding of it. That is for ease
of reference and it has no other implications for
this LCO.

Ms Gray: If I can add what is really a technical point,
it was felt it would make the Schedule easier to
understand if it was drafted so that all exceptions
applied to all matters rather than having to trawl
through the different matters in place.

Q58 Chairman: Thank you very much, Deputy
Minister, and thank you to your officials. This has
once again been both robust and comradely, I think.
You have attended our sessions on several occasions,
at least three occasions, and they have always been
fruitful and conducted in a friendly manner. Thank
you very much.

Ms Thomas: Thank you all very much for your
considerations.

Witnesses: Mr Wayne David MP, Parliamentary Under-Secretary of State, Mr Chris Stevens, Legislation
Policy Officer, Wales Office, and Ms Elaine Edgar, Department of Health, gave evidence.

Q59 Chairman: Good afternoon and welcome once
again to the Welsh Affairs Committee. Minister,
could you introduce yourself and your colleagues for
the record, please.

My David: Thank you very much indeed for the
welcome, Dr Francis. It gives me great pleasure to be
here. I would like to introduce on my left Elaine
Edgar, who unfortunately is not from the Wales
Office but who is from the Department of Health
and who takes the lead on issues relating to carers in
England. On my right we have Chris Stevens, who is
from the Wales Office.

Q60 Chairman: Thank you for that. Could I begin by
asking you the simple question which I asked Ms
Thomas and that is, what is the purpose of the
proposed Order?

Mpr David: The proposed Order essentially would
insert a new Matter in Field 15, social welfare, of
Part 1 of Schedule 5 to the Government of Wales Act
2006. It confers competence on the National
Assembly to legislate in relation to supporting the
provision of care by carers and promoting the
wellbeing of carers. In particular it includes social
care services, the health carers, and as the Deputy
Minister from the Welsh Assembly said, it will
address certain gaps which exist with regard to inter-
agency working and the National Health Service in
Wales.

Q61 Alun Michael: You have heard the evidence and
the responses given by Gwenda Thomas about the
question of whether the Welsh Assembly
Government has made full use of the powers to issue
statutory guidance following the Carers (Equal
Opportunities) Act 2004. Have you made a
comparison of the way those powers have been used
in relation to Wales as compared with its application
in regions of England?

My David: 1 have not made a full comparison, but I
know from what I have heard in discussions with the
Welsh Assembly Government that it is their
intention to develop their own strategy, making use
of instruments which are available to them regarding
the England and Wales legislation, but specifically
they see the opportunity here with this competence
order to enable them to develop Measures which
they see appropriate which will address the issues
which they deem to be of particular concern to them
in Wales.

Q62 Alun Michael: It was intended with the 2004 Act
that it would enable the responsible authorities, in
this case the Welsh Assembly Government, to
address the needs of carers to be given information
and for NHS engagement to combat the social
exclusion experience by carers. Do you regard those
powers in that Act as having been deficient in some
way?
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My David: 1t is not for me to say what is deficient or
is not deficient, but I certainly remember as a
backbench Member of Parliament the process which
Dr Francis went through with regard to his Private
Member’s Bill, which was then adopted by the
Government and became legislation. I think it is fair
to say that my Honourable Friend the Member for
Aberavon would like to have seen a stronger piece of
legislation than what eventually ended up on the
Statute Book, but nevertheless what we have is a step
forward and the carer does indeed have the right to
have an assessment made by a local authority.
However, that is not as strong as it could be and this
Legislative Competence Order would give the
possibility, as I understand it, if they so wish, to
actually give more teeth to that piece of legislation
which exists. So they have the option of
implementing it fully in a strong way if they so wish.

Q63 Alun Michael: 1T suppose the point we are
exploring is that clearly the Legislative Competence
Order will give additional powers to the Assembly
but the question being asked is whether there is not
a power or powers there within the 2004 Act which
would have enabled the Assembly to improve
existing statutory guidance, particularly in relation
to the provision of information and carers’
assessments. Would not strengthening the statutory
guidance under the existing legislation have enabled
at least some progress to be made in the direction
both you and Gwenda Thomas are suggesting would
be beneficial?

My David: That is a matter of opinion.

Q64 Alun Michael: That is a very professional
answer!

Mpr David: 1 would suggest that perhaps the Welsh
Assembly Government, knowing that they have
made a bid for this Legislative Competence Order,
have perhaps held back with the full implementation
of the 2004 Act knowing full well that if they so wish
they could implement that Act and go a stage further
with the powers in the LCO.

Q65 Mr David Jones: Could I ask a supplementary
question of Ms Edgar? Does the Department of
Health recognise the deficiencies in the existing
legislation that have been identified by the Welsh
Assembly Government, and if so why have they not
addressed them in an England and Wales context?
Ms Edgar: 1 think we had very similar goals to the
Welsh Assembly and their strategy, but I think we
have chosen to take a different route in improving
outcomes for carers. So, for example, on improving
information our ministers have decided to invest in
developing a national website and helpline for carers
which will provide them with a national resource in
England and will also have links to local
information. So I think the goals are the same but
how we intend to achieve those are by different
routes.

Q66 Mr David Jones: Yes, but I did use the word
“deficiencies” which clearly have been identified by
the Welsh Assembly Government.

Ms Edgar: Certainly from the carers strategy, which
was published last year, we believe that the existing
legislative framework is sufficient to deliver this
carers strategy.

Mr David Jones: Thank you.

Q67 Hywel Williams: Minister, on a practical level
what would the proposed Order allow the Assembly
to achieve that they cannot do already?

My David: On a practical level, if we look first of all
at the powers the Welsh Assembly has, its job is to
provide resources in the particular field of care, to
provide guidance to local authorities and guidance
to National Health Service bodies. I think, however,
it is fair to say that if you look at the policy
statements of the Welsh Assembly Government, the
Carers Strategy 2000, the Carers Strategy Action
Plan 2007 and the One Wales Agreement, I think we
can have an indication that the Assembly wishes to
press ahead in certain areas. With regard to young
people, as has already been mentioned, with regard
to substance misuse and with regard to respite care,
I think there are very clear issues on which the
Assembly would want to increase their support for
the carers and I think when it comes to the Measures,
which of course would actually be the legislative
meat, as it were, which will stem from this LCO, we
will have a clear indication of how the Assembly thus
enabled will be able to implement these strategies.

Q68 Hywel Williams: So throwing your pen in there,
should a carer in Wales welcome this proposed
Order?

My David: Yes, 1 think carers should welcome it and
I think from the consultation which has taken place
there is a large measure of support for it.  would also
make the point that it is a particularly important
issue in Wales because of the relatively large number
of carers which exist in Wales given the nature of
Wales’s recent historical experience, for example,
relatively large numbers of people who are
economically inactive, suffering from ill-health of
one kind or another. We can also refer to the report
from the Care Standards Inspectorate for Wales,
which has cited amongst Welsh local authorities a
very great difference in the quality of support by the
carers. I think that is an important issue. We have
seen academic studies in Swansea and Bangor
universities, but most important of all perhaps is
seeing the Carers Alliance in Wales expressing
general concerns about the relative lack of support
there has been historically and warmly welcoming
this Legislative Competence Order which we have
before us.

Q69 Mr David Jones: When we talk about the
definition provisions of the draft Order the
expression “carers” is defined as “individuals who
provide or intend to provide a substantial amount of
care on a regular basis for (a) a child with a physical
or mental impairment, or (b) an individual aged 18
years or over”. The expression “physical or mental
impairment” strikes me as being somewhat
imprecise. Could I go through a series of examples
and perhaps you could tell me whether or not that



Ev 10 Welsh Affairs Committee: Evidence

2 March 2009 Mr Wayne David MP, Mr Chris Stevens and Ms Elaine Edgar

expression would include these examples. For
example, would it include a child with an illness, for
example a hormonal disorder?

My David: 1 will take it example by example, if I may.
It is not my desire to go through a checklist, I do not
think that would be entirely appropriate, but what I
would say is that the term has been carefully chosen
to allow the greatest flexibility and the greatest
amount of scope that is possible. I think it is very
important at this stage that we do not go out of our
way to exclude groups deliberately or inadvertently
but enable the Assembly to have a practical
implementation on such a policy which would,
according to its own policy guidelines, have the most
appropriate impact.

Q70 Mr David Jones: Minister, one man’s flexibility
is another man’s vagueness and I think the
Committee would like to have some inkling as to
whether or not this expression is sufficiently precise
for the purpose of this LCO because it may need
revising. I think it is helpful to go through a series of
examples. For example, would it include children
with personality disorders? You mentioned a
moment ago substance misuse. Would you say that
a child who has a substance addiction is a child with
a physical or mental impairment, because you seem
to think that is the case but I would regard it as
doubtful whether a child with a substance addiction
is necessarily suffering from a physical or mental
impairment.

My David: Yes. I am extremely reluctant, in fact I will
not, with all due respect to the Chairman, go down
that path because I think it would be extremely
invidious if we happened to run the risk of leaving a
particular group of people out. I think it is very, very
difficult to conform with a hard and fast list which,
hand on heart, you could say applied to every group
of individuals in society.

Q71 Mr David Jones: I think we share the same
concern and the concern I am expressing to you is
that this expression may not be fit for purpose. It
may not be sufficiently precise to do the job it is
required to do and I am wondering, if you are not
able to assist now, maybe you might possibly like to
reflect upon the issue and maybe give the Committee
a note?

Mpr David: What 1 would say is that the term has
already been used in the past. There is a precedent
for it and it has already been accepted by Parliament
and added to Schedule 5 as a result of the additional
Learning Needs Order last year, so there is a
precedent for it, but I do return to the point I made
earlier that at this point when we are talking about
the Legislative Competence Order it is not
appropriate and runs the risk of leaving groups out
to come forward with a definitive list. I think it is far
better that we stick to what we have done in the past
and have the phrase that we had before.

Chairman: Alun Michael wishes to ask a quick
supplementary.

Q72 Alun Michael: I think, listening to the exchange,
if I may say so, Minister, there is a danger of the
question to you being, if you like, interpreted as
limiting the definition by saying, “If we identify A,
B, C and D then are we limiting the definition?” I
think the concern the Committee has, which I share
with Mr Jones, is to be sure that the terminology
does not exclude the categories he has referred to.
That is not necessarily simple but it is a legal matter
of whether those would fall within the ambit and not
be unintentionally excluded. Could I suggest that
actually we supply the Minister with the list which
we referred to earlier and simply ask, are these within
the ambit? It would then be a question of whether a
consequent Measure referred to them specifically. I
think it would be helpful if we asked for a note on
that.

My David: 1 would be more than happy to provide
clarification and I take entirely the point which has
been made, but it is the intention, I think, really of
the drafters to be as all-inclusive as possible and not
exclusive.?

Q73 Mr David Jones: It would appear to me that the
expression “a child with a physical or mental
impairment” would not extend, for example, to a
child who has some sort of social difficulties, for
example a child who was a persistent truant. Is it
intended to exclude that category of child from the
definition so that it would not apply to the carers of
such a child?

My David: My understanding—and I stand to be
corrected—is that it would not include a child in
such a circumstance, no.

Mr Stevens: Perhaps it would be helpful if we
included that in a letter to you.*

Q74 Mr David Jones: Thank you. Why have
impairments, physical or otherwise, been specified in
the case of cared for children but not for adults?
My David: 1 think the reference to the adult is a far
more broad definition which has been introduced
and there is a differentiation between a child with a
physical or mental impairment and an individual
aged 18 or over. That is a fact. Here we are talking
about two quite distinct groups. I think in essence
what we are seeking to do is to enable the Assembly
to come forward with legislation which will focus on
the groups of children I have referred to but also
adults generally over the age of 18.

Q75 Mr David Jones: The adult could potentially
not need care? The adult could, for example, be lazy
and feckless and for that reason have a carer?

My David: 1 do not think that is a practical
proposition.

Q76 Mr David Jones: I appreciate it is not practical,
but on the face of the LCO as it is that is the
possibility, is it not?

My David: 1 do not accept that. I think we are talking
about rights being introduced which will be part of a
process and of course we are not talking about these
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Measures being introduced in an abstract sense, we
are talking about a multi-agency approach. In fact
one of the aims of the LCO is to provide that
cooperation between different agencies, but we are
also talking about the NHS and the local authority
having a very, very proactive role.

Q77 Mr David Jones: It is just that most cared for
adults will have some form of impairment, whether
physical or mental, or possibly a disability or
infirmity as a result of advanced age. Those are the
most usual scenarios, are they not? I find it hard to
see why that could not have been provided for on the
face of the draft Order rather than left completely
vague, as it is as the moment.

My David: In a sense you answer your own question
because one of the things which strikes me about the
whole situation is that there are so many different
forms of caring and I think everyone should have
some kind of support to deal with a multiplicity of
situations. I think it is virtually impossible to
second-guess every sort of situation you will find
yourself in. I will give you an example which is
perhaps going beyond what we are talking about but
nevertheless I think makes a valid point and that is
with regard to the Government’s desire to encourage
more people into work who might have been
claiming incapacity benefit for many, many years. It
is a question of giving advice, support, help and
assistance to those individuals and in a sense you
could, in very, very general terms, define that kind of
encouragement as caring, but I think that would be
obviously way beyond what we have in front of us
today. I think it is therefore very, very important that
we do recognise that we are not talking about terms
in abstract but we are talking about terms very
specific to the social care scene and very specific to
the work which has already conducted by agencies
and local authorities.

Q78 Mr David Jones: But someone who looks after
an individual of the sort you have just described
would not be a carer for the purpose of this LCO?
My David: That is the point I am making, because if
you simply look at an LCO in abstraction you could
come to all kinds of conclusions. What I am saying
is that this is a facilitating text which will enable the
legislation to come forward which will be very
specific by its very nature.

Q79 Mr David Jones: Could I therefore go back to a
point which I put to Ms Thomas, you will recall? It
appears to me that on the same basis there is no
reason why you should so closely define the
expression of a child. Why not simply refer to a child
just as you do to an individual aged 18 or over? You
will recall I put to her the scenario of an adult who
is looking after a child who may not suffer from any
impairment but whose parents may not be able to
look after it. Why not in that particular case extend
the ambit of this draft Order to a carer for such a
child?

My David: Because I think when you are talking
about vulnerable children of one kind or another
then there is specific legislation already in place
relating to them.

Q80 Mr David Jones: Yes, for the child, but we are
talking about the carer.

My David: That is right, but nevertheless you cannot
separate one from the other. We are talking about the
carer but the carer obviously cares for somebody and
I think there is a qualitative difference between—

Q81 Mr David Jones: Forgive me, but the focus of
this draft Order is the carer and not the child. As you
rightly say, the child is subject to many other types
of legislation, but here we are talking about the carer
and in that particular case that particular carer
would be exempted from the provisions of this
draft Order?

My David: But I think there are all kinds of care
which can be provided for children. You are talking
about children in care, for example, rather than
children who might be with their parents, or indeed
guardian, and this is not an Order about parenting.
That is a completely separate issue.

Q82 Mr David Jones: No, it is an Order about
caring.

My David: Tt is an Order about caring, it is precisely
that, and therefore I think it is also important to bear
in mind there are different definitions of where
children are in terms of who looks after them and the
different kinds of responsibilities individuals might
have. I think that goes well beyond the LCO and I
think there is also the issue of differentiating between
broader parental support for children, care for
specific needs and the issue of parenting, which I
suspect you are touching upon. I think it is an
extremely difficult area but I think in purely practical
terms we have to have the differentiation as it is
outlined in the LCO.

Mr David Jones: Thank you.

Q83 Mark Williams: You heard the discussion
earlier on with the Deputy Minister about
volunteering in terms of caring. The proposed Order
excludes carers who act as volunteers for any body
whether or not incorporated. Why are those carers
excluded?

My David: 1 think what the Assembly will be trying
to do with this LCO is to reach those many
thousands of carers who at the moment get very
little, if any, support at all. I think by virtue of having
direct contact with or being part of a caring
voluntary organisation, whatever organisation that
might be, those individuals do receive some sort of
support and in a sense what this LCO will enable the
Assembly to do is to address a gap which clearly
exists with many people who get very little support
from the voluntary or the statutory sector. The point
I emphasise is that what really needs to happen, of
course, is that there needs to be as much cooperation
and inter-agency cooperation as possible between
the voluntary sector and the statutory sector.
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Q84 Mark Williams: Let me endorse that, but do
you think the expression “volunteer for any body”
has a certain uncertainty given that so many of our
carers, as you have said, are actually in a voluntary
capacity? Do we need to tighten up the clarity of
definition there?

My David: The words have been chosen deliberately
to have a legalistic base to them.

Q85 Mark Williams: But there is a precedent in the
Carers and Disabled Children Act 2008 using the
expression “volunteer for a voluntary organisation”.
Why not use that expression?

My David: You are absolutely right, that has been
used, but the advice I have is that the Assembly wish
to have a slightly different variation so that they can,
if they so wish, focus on those carers who provide
voluntary services without the support directly or
indirectly of voluntary organisations. That is not in
any way to diminish or to question the support of
voluntary organisations, but that dividing line
between those who get support from voluntary
organisations and those who get nothing can be very,
very important indeed.
Chairman: Mr Michael
supplementary.

wishes to ask a

Q86 Alun Michael: Do you take on board from the
conversation we had earlier with Gwenda Thomas
that there may be some individuals who are not
related, who do not have an obligation as a carer but
who as friends or neighbours take on sometimes
rapidly increasing and accelerating responsibilities,
for instance in relation to people living in their own
homes who are developing dementia, and so on?
That sort of individual would fall within the ambit
of the LCO, as I understand it?

My David: Yes.

Q87 Alun Michael: However, there are many
organisations, whether it is a body or a voluntary
organisation, who may take on responsibilities
which go well beyond what the supervision and
support of that organisation was originally intended
to provide and therefore, if you like, are doing it
personally rather than as a representative of the
body. There is a danger, a very practical danger of an
unintended gap here and would you, Minister, take
on with the undertaking we were given earlier by the
Deputy Minister, to look again at the dangers of an
unintended exclusion there?

Mpr David: 1 certainly take the point about there
being the possibility of an unintended consequence
but one of the reasons, of course, some Members
might think that some of the definitions are vague is
to allow sufficient flexibility to address any gaps
which may emerge.

Q88 Alun Michael: I do not have any difficulty with
the intention. I think from both of you the intention
has been clear, it is just that there is a danger of the
poorer body and an individual perhaps not being
quite such a tidy dividing line as it may look in the
first instance.

My David: 1 take the point absolutely and I am sure
a note will be taken of that.

Q89 Hywel Williams: You will have heard the
previous discussion we had about whether a
substantial amount of care on a regular basis is
sufficiently clear. Can you give the Committee some
additional help to understand what would be
considered as being substantial or not substantial
care on a regular basis? Where is the line?

My David: The phrase “regular and substantial” has
been taken from earlier legislation. In particular, the
Carers and Disabled Act 2000 has used that phrase
and it is shown to be effective because generally it is
well-understood that the test practitioners should
apply should relate to the impact of the caring role
on the individual carer.

Q90 Mr David Jones: In terms of public sector
bodies, particularly employers of carers, would the
proposed LCO in your opinion give the Assembly
power to introduce new duties and new obligations?
My David: Yes, it would. I think we can talk about a
number of different Measures which could be
introduced, complementary areas with regard to
skills and other training for carers to help them in
their caring role, but I think it is important to
emphasise what Ms Thomas said earlier and that is
with regard to obviously non-devolved issues. We
are not talking about extending the competence of
the Assembly into areas which are way beyond the
current legislative competence.

Q91 Mr David Jones: No, she did mention the issue
of employment and she said that that was not an
Assembly competence, but I think the concern might
be that employers could sustain, if you like,
collateral damage here. Obligations or duties could
be imposed upon private employers, potentially
small employers, who might find it difficult in
actually meeting those obligations or find it
disproportionately expensive. That is a practical
possibility under the terms of this draft Order, is it
not?

My David: 1t is certainly correct that this would
apply to the private sector as well as the public sector
and I think that is desirable as a matter of principle,
but even if it were legally possible I think it would be
extremely unlikely that the Assembly would wish to
introduce Measures which would place an undue
burden on the private sector which would actually
undermine the ability to provide the kind of service
which the Assembly would want them to provide.

Q92 Mr David Jones: You would not accept,
therefore, that the scope of the proposed Order
should be redrafted so that any new duties can be
imposed only upon public bodies?

Mr Stevens: 1 think in the current climate lots of
private bodies carry out functions on behalf of local
authorities, therefore some sort of regulatory impact
on those public bodies is inevitable but, as the
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Assembly Government has already said, they are
committed to consulting with all stakeholders before
bringing forward any Measure so I would imagine
those sorts of bodies would be included in the
consultation.

Q93 Mr David Jones: What I find surprising is that
in the Explanatory Note to the draft Order it is said,
“A full Regulatory Impact Assessment has not been
produced for this instrument as no impact on the
private or voluntary sectors is foreseen.” It is fairly
clear from what you have just told the Committee,
Minister, that there is some potential impact upon
the private or the voluntary sectors? Is that not the
case?

My David: In terms of the LCO itself, there is not
anything emanating directly from it. That will
depend on what Measures come about.

Q94 Mr David Jones: Yes, precisely. You have just
foreseen for the Committee’s benefit circumstances
in which there could be an impact upon the private
sector.

My David: 1 have foreseen the possibility if the
Assembly so wished, but we are talking specifically
about the LCO and that is why I think the comment
which you quoted in the Explanatory Memorandum
is an accurate statement.

Q95 Mr David Jones: Is it possible to have a note as
to how the opinion has been formed by those
advising you that there is no impact on the private or
voluntary sectors?

My David: There could be, but I have to say that I do
not think the note will go much beyond what I have
just said.

Q96 Mr David Jones: Could we have a note in any
event, Minister?

My David: Yes, indeed, but I would emphasise the
point, which I think is an extremely important point,
that the Legislative Competence Order of itself does
not have an impact on anybody, let us be blunt about
it. It depends what happens in the Measures.

Q97 Mr David Jones: [ appreciate that, but to a large
extent are we not engaging in semantics because
clearly Measures will flow from the Order which, as
you have just recognised, may potentially have such
an impact, so I would just like to know as a matter
of academic interest if nothing else how that opinion
has been arrived at.

My David: We will certainly provide the best
elaboration we can.’

Q98 Alun Michael: Just on that final point, there is a
legal question of whether that statement of no
impact is in fact an accurate interpretation of the
legislation or whether it is a comment about
intentions. The point I wanted to raise is the position
of Welsh resident carers who travel to England to
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provide care, and vice versa, people who travel
across the border. We heard earlier that there are
protocols in place which deal with many of these
issues already because there are obviously
relationships between both the NHS and local
authorities on either side of the border, both of
which would be relevant in some circumstances to
the way in which the competence transferred by this
Legislative Competence Order might be used. I
would be grateful if I could hear now from Elaine
Edgar as well as yourself, Minister, as to how you
think that should be dealt with, particularly on the
question of whether it ought to be left to
arrangements between local authorities of health
bodies, or local authorities and health bodies in
some circumstances, and whether, either ab initio or
as a fallback situation, relationships between the
Welsh Assembly Government and government
departments responsible on the other side of the
border (or regional authorities in some cases) might
need to be mediated because clearly the Wales Office
might well have a role in that either ab initio or as
a fallback.

My David: 1 will ask Ms Edgar to come in in a
moment, but I would like to say you are right, the
Wales Office regards the issue of cross-border
cooperation as being of vital importance and we are
keen to ensure that there is as much cooperation as
possible for the simple fact that it makes good
economic sense, practical sense and social sense at a
time of post-devolution. We have seen as far as the
Health Service is concerned the negotiation of the
cross-border protocol and we are encouraging as
much cooperation as possible on issues relating to
carers as can be brought about. It is very important,
I think, that once the Measures are brought forward
and put in place the idea of cross-border cooperation
is absolutely central. The other point is that the
indications we have from the Welsh Assembly
Government is that through their strategies they
wish to address the particular needs of Wales—and
I touched upon some of those earlier on—but also it
has to be said there is not a broad philosophical
difference with what is happening in England, so I
think cooperation will be an essentially practical one
and I think many of the policies might be slightly
different but will nevertheless be complementary.
The final point I would make is with regard to the
flow of information, which is an important aspect of
this. I know that the Department of Health, for
example, is keen to give advice to carers not just in
England but the whole of the United Kingdom as
well, and that is something which I and also the
Welsh Assembly Government warmly welcome.
Ms Edgar: The only thing I would add to that is
actually on the practicalities of how one would draw
up protocols. I think it might also be worth
involving, for example, the Association of Directors
of Social Services and the Association of Directors
of children’s services rather than, as we were
discussing earlier, that it would have to be each local
authority in England. So it may be that we can draw
up a protocol which applies to all the English local
authorities through the Association of Directors of
Social Services, Association of Directors of
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children’s services and the NHS Confederation.
That might be the easier route, but obviously that
would have to be discussed with them.

Q99 Alun Michael: Obviously, it is satisfactory if
there is such a relationship and those sorts of
protocols happen without any interference from
government departments, but would I read from
that that there would be cooperation if necessary to
iron out any difficulties?

Ms Edgar: Yes, absolutely. As you say, there are
protocols and one of the protocols which is being
developed between the Associations of Directors of
Children’s Services and Adult Services in the
forthcoming year and supported by my Department
is actually on young carers, how we improve the
relationship between Children’s Services and Adult
Services in supporting young carers, so there are lots
of precedents.

Q100 Chairman: Before I ask Mr Jones to ask his
supplementary, in case I have lost a very important
point the Minister made when he referred to Ms
Edgar about the helpline, do I take it that you are
saying that the helpline announced by the Prime
Minister in the new National Carers Strategy last
year, which appeared to be England only, is now
actually going to be England and Wales?

Ms Edgar: If someone rings the helpline then the
people staffing that helpline will endeavour to be as
helpful as possible to everyone who seeks help and
support and they will have a certain amount of
information about the availability of services in
Wales, as in the other countries, but also they are
developing a resource so that they can point people
in the right direction for further guidance in the
devolved administration. So the intention is to be as
helpful as possible and we are certainly willing to
discuss further with Welsh Assembly colleagues how
we can make that work for anyone who phones the
helpline.

Q101 Chairman: I can see people nodding behind
you.
Ms Edgar: Good!

Q102 Chairman: Is this new news then, or did it pass
me by in recent months?

Ms Edgar: 1 think as colleagues have been
developing the helpline, thinking through the
practicalities of how they will be able to run an
effective helpline, it was an issue which came up in
the Work and Pensions Select Committee last
summer, so further thought has been given to how
we handle those practicalities as a result of that.
Mr David: Select Committees have tremendous
influence, Chairman!

Q103 Chairman: Indeed, much more influence than
parliamentary questions because I have asked this
question myself, I think, and certainly written to

ministers about it, but you have been very
illuminating and transparent! It probably takes time,
I suppose, for the cloud to disappear. We have been
asking for lots of notes. Could we have a note on
this?

Ms Edgar: Yes, certainly.®

Chairman: Thank you very much.

Q104 Mr David Jones: Could I refer to your point
about protocols, Ms Edgar? One can understand
how protocols can be developed in a climate such as
we have now where only secondary competence is
devolved to the Welsh Assembly. When, however,
you have a different environment where primary
competence is devolved to the Assembly and where
new Measures will come through in Wales,
presumably, which may be very different in many
respects from the arrangements which prevail on the
English side of the border, is it fair to say that it is
harder in such an environment for protocols to be
developed because to a large extent you are
operating in a completely different climate on each
side of the border?

Ms Edgar: 1 think the proof of the pudding will be in
its making, in developing the protocols, but I think
it comes back to the point that what we are
endeavouring to do to support carers and improve
outcomes for carers is very much on the same lines.
So the way in which it is made, whether it is a right
under primary legislation or we are endeavouring to
support carers in different ways, what we are trying
to do is the same. So I would hope that through the
development of those protocols what we are trying
to do in terms of outcomes for carers is on the same
lines, but I think at this stage we would really have
to wait and see exactly what we were talking about
before we were able to develop the protocols.

Q105 Mr David Jones: It may be on the same lines,
as you put it, at the moment, that is clearly the case,
but you are operating within the same triangle of the
legislative framework, are you not, whereas clearly if
competence is devolved in terms of this Order on a
primary basis then it is not necessarily the case that
the Assembly Government will be operating on the
same lines as your Department. It may be very
different. The point I am making is, is it fair to
suggest that in due course it may become more
difficult to develop the protocols quite simply
because you have not got the same legislative
framework applying?

Ms Edgar: 1 assume that is a possibility, but the
Minister may help you.

My David: 1 think it is important not to see that in
isolation from the political situation, quite frankly,
and we do have firm political commitments from the
Assembly and we have the policy statements as well
and it is difficult, indeed impossible, to actually see a
divergence in policy to the extent you suggest.

Q106 Mr David Jones: Unless the political situation
changes, which is not beyond the bounds of
possibility?
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My David: Anything is possible, I suppose, but we
have to work on the politics we have got here and
what is likely to happen in the foreseeable future.

Q107 Mr David Jones: Or at least the next 18
months!

My David: The important thing I would highlight is
that the essence of this devolution settlement which
we are talking about 1is about allowing
differentiations, to take into account particular
needs but at the same time keeping the coherence of
the United Kingdom, and that is what we have
before us.

Q108 Chairman: Could I end on two technical
questions which I asked Mrs Gwenda Thomas in
relation to Clause 3. Can you confirm that the
changes to “exceptions to matters” made by Clause
3 of the proposed Order do not broaden the Welsh
Assembly’s competence to any extent?

My David: No, they do not. The changes with regard
to exceptions are essentially technical. There has
been agreement that that would enhance
transparency and make the reading of Schedule 5 far
more straightforward.

Q109 Chairman: Why is it necessary to restructure
the way “exceptions to matters” are listed in
Schedule 5 of the 2006 Act after such a short period
of the Act being operational?

My David: 1 think it is important to stress that the
Government of Wales Act is still in the early days. I
think everybody is learning about the processes
which are in place, which work, and I think there is
common agreement that actually instead of
itemising all the matters which a particular issue
refers to, it is far better, far more straightforward and
far more understandable to have simply a
straightforward list which applies right across the
board in all circumstances.

Chairman: Minister, thank you and your officials for
your help today and we look forward to receiving the
various notes in due course.
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Written evidence

Letter from Rt Hon Paul Murphy MP, Secretary of State for Wales, Wales Office, to the Chairman

PRE-LEGISLATIVE SCRUTINY OF THE PROPOSED NATIONAL ASSEMBLY FOR WALES
(LEGISLATIVE COMPETENCE) (SOCIAL WELFARE) ORDER 2009 DEALING WITH CARERS

I am writing to invite you and your committee to undertake pre-legislative scrutiny of the proposed Order
in Council dealing with Carers. I am pleased to be able to inform you that the UK Government has given
its consent to this Order being submitted to Parliament for pre-legislative scrutiny and I would be grateful
if you could make the necessary arrangements for this to happen.

I have today laid the Order along with the accompany Explanatory Memorandum before Parliament in
the form of a Command Paper (Cm 7505) and I have issued a written ministerial statement drawing the
Command Paper to the attention of Members. I have also written specifically to Welsh Members and
Members who speak regularly on Welsh matters.

I look forward to your Committee’s views on this Order.

8 December 2008

Welsh Affairs Committee Press Notice

PRE-LEGISLATIVE SCRUTINY OF THE PROPOSED LEGISLATIVE COMPETENCE ORDER
IN COUNCIL DEALING WITH CARERS

The Government of Wales Act 2006 introduced a process enabling the National Assembly for Wales
further to enhance its law-making powers by a new procedure known as Legislative Competence Orders in
Council (LCO).

At its meeting on 16 December the Welsh Affairs Committee decided formally to accept the Secretary of
State’s invitation to the Committee to conduct pre-legislative scrutiny of the proposed National Assembly
for Wales (Legislative Competence) (Social Welfare) Order 2009, dealing with carers. The proposed Order,
together with an explanatory memorandum by the Welsh Assembly Government, was published as a
Command Paper by the Wales Office on 9 December (Cm 7505) and can be found on the internet at:

http://www.official-documents.gov.uk/document/cm75/7505/7505.pdf

The Welsh Affairs Committee invites written submissions on the proposed Order, which should be
received by 28 January 2009. If you wish to submit written evidence, please send it to the following address:

by email:

welshcom @parliament.uk

or by mail:

Welsh Affairs Committee, House of Commons, 7 Millbank, London SW1P 3JA

Please head your submission “Proposed LCO relating to carers”.

The Committee also expects to hear formal oral evidence in this inquiry, and will announce details of this
as soon as the programme has been agreed.

The Committee would particularly welcome comments on the following aspects of the proposed Order:
1. Isthe LCO request in the spirit and scope of the devolution settlement?
2. Is the use of the LCO mechanism in accordance with the Government of Wales Act 20067

3. Is the use of an LCO more appropriate than, for example, the use of framework powers in a
Westminster Bill?

4. The extent to which there is a demand for legislation on the matter(s) in question?

To what extent might the transfer of functions proposed have wider implications for the UK
budget?

6. To what extent might the transfer of functions impact on reserved functions?

7.  Arethere any cross-border issues relating to the LCO? (Would legislation subsequently be required
in England?)

8. Would the proposed LCO necessitate the formation or abolition of Welsh institutions and
structures? If so, where does the legislative competence to exercise such changes lie?
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Concurrent to the work of the Welsh Affairs Select Committee, a detailed legal examination of the
proposed Order will be conducted by the Constitution Committee, House of Lords.

Dr Hywel Francis MP
Chair, Welsh Affairs Select Committee

17 December 2008
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Proposed Order for pre-legislative scrutiny

DRAFT STATUTORY INSTRUMENTS

2009 No.
CONSTITUTIONAL LAW

DEVOLUTION, WALES

The National Assembly for Wales (Legislative Competence)
(Social Welfare) Order 2009

Made - - - - HHK

Coming into force in accordance with Article 1
At the Court at Buckingham Palace, the *** day *** of *** 2009
Present
The Queen’s Most Excellent Majesty in Council

In accordance with section 95(5) of the Government of Wales Act 2006(a), a draft of this order
has been laid before, and approved by resolution of, the National Assembly for Wales and each
House of Parliament.

Accordingly, Her Majesty, in pursuance of sections 95(1) and (3) of the Government of Wales Act
2006, is pleased, by and with the advice of Her Privy Council, to order as follows:-
Citation and commencement

1. This Order may be cited as the National Assembly for Wales (Legislative Competence)
(Social Welfare) Order 2009 and it comes into force on the day after the day on which it is made.
Amendments to Part 1 of Schedule 5 to the Government of Wales Act 2006

2.—(1) Field 15 (social welfare) of Part 1 of Schedule 5 to the Government of Wales Act 2006 is
amended in accordance with this article.

(2) After matter 15.8 insert—

(a) 2006 ¢.32.
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“Matter 15.9

Supporting the provision of care by carers and promoting the well-being of carers.

This matter includes, in particular, social care services to help carers.

In this matter “carers” means individuals who provide or intend to provide a substantial
amount of care on a regular basis for—

(a) a child with a physical or mental impairment, or

(b) an individual aged 18 or over,

but it does not include individuals who provide or intend to provide care—
(a) Dby virtue of a contract of employment or other contract with any person, or
(b) as a volunteer for any body (whether or not incorporated).”.

(3) Under the heading “Interpretation of this field”, in the definition of “social care services”,
after “non-residential social care services;” insert “information,”.

Exceptions to matters in Part 1 of Schedule 5 to the 2006 Act
3.—(1) Section 94 of the 2006 Act is amended in accordance with paragraphs (2) to (4).

(2) In subsection (4)(a), after “Schedule 5 insert “and does not fall within any of the exceptions
specified in paragraph Al of Part 2 of that Schedule (whether or not the exception is under a
heading corresponding to the field which includes the matter)”.

(3) In subsection (6)(a), after “restrictions in” insert “paragraphs 1 to 6 of”.

(4) In subsection (7), after “Schedule 5 insert “(or falls within any of the exceptions specified in
paragraph A1 of Part 2 of that Schedule)”.

(5) In section 101(1)(a), after “Schedule 5 insert “(or falls within any of the exceptions
specified in paragraph A1l of Part 2 of that Schedule)”.

(6) Schedule 5 to the 2006 Act is amended in accordance with paragraphs (7) to (12).
(7) In Part 1 of Schedule 5—
(a) 1in matter 10.1 omit the words from “This does not include” to the end of that matter;
(b) omit the words and tables from “EXCEPTIONS TO MATTERS” to the end of that part.

(8) For the heading of Part 2 of Schedule 5 substitute “EXCEPTIONS TO MATTERS AND
GENERAL RESTRICTIONS”

(9) After the heading of Part 2 of Schedule 5 insert—

“Exceptions to matters

Al These are the exceptions mentioned in section 94(4)(a) and (7)—

Highways and transport (field 10 of Part 1)

(1) Registration of local bus services, and the application and enforcement of traffic
regulation conditions in relation to those services.

(2) Regulation of the use of motor vehicles on roads, their construction and equipment
and conditions under which they may be so used.

(3) Road traffic offences.
(4) Driver licensing.

(5) Driving instruction.
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(6) Insurance of motor vehicles.
(7) Drivers’ hours.

(8) Traffic regulation on special roads, pedestrian crossings, traffic signs (apart from the
placing and maintenance of traffic signs within the meaning of section 177 of the
Transport Act 2000 for the purposes of matter 10.1) and speed limits.

(9) Public service vehicle operator licensing.
(10) Provision and regulation of railway services, apart from financial assistance which—
(a) does not relate to the carriage of goods,

(b) is not made in connection with a railway administration order, and

(c) 1is not made in connection with Council Regulation (EEC) 1191/69 as amended
by Council Regulation (EEC) No. 1893/91 on public service obligations in
transport.

(11) Transport security.

(12) Shipping, apart from financial assistance for shipping services to, from or within
Wales.

(13) Navigational rights and freedoms, apart from regulation of works which may
obstruct or endanger navigation.

(14) Technical and safety standards of vessels.

(15) Harbours, docks, piers and boatslips, apart from those used or required wholly or
mainly for communications between places in Wales.

Social welfare (field 15 of Part 1)
(1) Child support.

1ld trust funds, apart from subscriptions to such funds by—
(2) Child fund fi bscripti h funds b
(a) a county council or county borough council in Wales, or
(b) the Welsh Ministers.

(3) Tax credits.

(4) Child benefit and guardian’s allowance.
(5) Social security.

(6) Independent living funds.

(7) Motability.

(8) Vaccine damage payments.

(9) Intercountry adoption, apart from adoption agencies and their functions, and
functions of the “Central Authority” under the Hague Convention on Protection of
Children and Co-operation in respect of Intercountry Adoption.

(10) The Children’s Commissioner established under the Children Act 2004.

(11)Family law and proceedings apart from—

(a) welfare advice to courts, representation and provision of information, advice
and other support to children ordinarily resident in Wales and their families,
and

(b) Welsh family proceedings officers.
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(12) Welfare foods.

General restrictions”

(10) For the heading of Part 3 of Schedule 5 substitute “EXCEPTIONS FROM GENERAL
RESTRICTIONS IN PART 2”.

(11) After the heading of Part 3 of Schedule 5, insert—
“Interpretation
67 In this Part “general restrictions in Part 2” means paragraphs 1 to 6 of Part 2.”

(12) In Part 3 of Schedule 5, for “Part 2 does not” (in each place) substitute “The general
restrictions in Part 2 do not”.

Clerk of the Privy Council

EXPLANATORY NOTE
(This note is not part of the Order)

This Order amends Schedule 5 to the Government of Wales Act 2006 (“the 2006 Act”) and other
provisions of the 2006 Act relating to the legislative competence of the National Assembly for
Wales. The Order extends the legislative competence of the National Assembly for Wales to make
laws known as Measures of the National Assembly for Wales (referred to in the 2006 Act as
“Assembly Measures”). The legislative competence conferred by this Order is subject to general
limitations on the exercise of that legislative competence, which apply by virtue of section 94 of,
and Schedule 5 to, the 2006 Act (as amended by this Order).

Article 2 inserts matter 15.9 into field 15 (social welfare) of Part 1 of Schedule 5 to the 2006 Act.
The matter is about supporting the provision of care by carers and promoting the well-being of
carers.

Article 3 amends section 94 of the 2006 Act and Part 2 of Schedule 5 to that Act to make
provision for exceptions that apply to all matters in Part 1 of Schedule 5. It also makes
consequential amendments to Part 3 of Schedule 5 and other provisions of the 2006 Act.

A full regulatory impact assessment has not been produced for this instrument as no impact on the
private or voluntary sectors is foreseen.

Welsh Assembly Government Explanatory Memorandum

PROPOSAL FOR A LEGISLATIVE COMPETENCE ORDER RELATING TO CARERS

INTRODUCTION

1. This Memorandum sets out the background to the provisions in the attached proposed Legislative
Competence Order (LCO) which would confer additional legislative competence upon the National
Assembly for Wales. It explains the scope of the power requested.

2. Section 95 of the Government of Wales Act 2006 (“the 2006 Act”) empowers Her Majesty, by Order
in Council, to amend Schedule 5 to that Act so as to confer competence on the National Assembly for Wales
to legislate by Assembly Measure on specified matters. These matters may be added if they relate to one or
more of the Fields within Schedule 5 to the 2006 Act. Assembly Measures may make any provision which
could be made by Act of Parliament (and therefore can modify existing legislation and make new provision),
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in relation to matters, subject to the limitations provided for in Part 3 of the 2006 Act. An Order in Council
under Section 95 of the 2006 Act is referred to as a Legislative Competence Order (LCO) in this
memorandum.

3. The proposed Legislative Competence Order would confer further legislative competence on the
National Assembly for Wales, in the field of Social Welfare (field 15 within Schedule 5 to the 2006 Act). New
legislative powers in respect of the specified “matter” will enable the Welsh Assembly Government,
Assembly Members and Assembly Committees to bring forward proposals for legislation, in the form of
Measures, which are based on Welsh priorities and timescales. These Measures will be subject to thorough
scrutiny and approval by the Assembly.

BACKGROUND

4. Carers are at the heart of 21 Century families and communities. In a changing society most people are
living longer, many are developing long-term conditions and the vast majority have rising aspirations about
their quality of life. Consequently, an increasing number of people will find themselves fulfilling caring
responsibilities.

5. Many people, mainly women, are now balancing work, childcare and caring for an ageing parent.
Increasing numbers of older people often care for their partner while providing childcare for grandchildren
and parents of children with complex needs know they will be “lifetime” carers. The positive shift to
independent living and care at home, away from institutionalisation, will continue to require a greater
contribution from carers. At the same time families are now frequently scattered across the world, couples
are struggling to retain a positive work life balance and in an ageing society some older people are left
isolated with little or no support from family or friends.

6. Unpaid carers currently provide around 70% of care in the community and forecast demographic
changes suggest that the pool of potential carers relative to numbers needing care is likely to decrease over
the medium term. With an increasing life expectancy for those in need of care, it cannot be assumed that
their carers will be able and willing to sustain their caring role over a longer period without help and support.
There are also clear signs that informal care to older people by their adult children is unlikely to keep pace
with demand, due to underlying demographic trends, a trend that is reflected across the UK (see for example
“Informal Care for Older People Provided by Their Adult Children: Projections of Supply and Demand to
2041 in England, PSSR U Discussion Paper 2515) but is likely to be particularly acute in those parts of Wales
where present reliance on informal carers is highest.

7. Many of the issues affecting carers and carers’ services in Wales are common across the UK, and in
putting together this proposal the Assembly Government has taken note of the extensive consultations
undertaken across the UK as part of the development of the UK Government’s strategy “Carers at the heart
of 21st century families and communities” and the evidence and analysis reflected in this report. However,
the 2001 Census across England and Wales shows that Wales has a higher proportion of carers than any
English region (11.7% or 341,000 carers), the highest proportion of people with limiting long-term illness
(23.3%) and a level of permanent sickness and disability in the economically inactive population aged 16-74,
which is higher than any region of England at 9.2%. These figures alone suggest that a singular holistic
approach may be necessary and appropriate to tackling the intensity of these issues in Wales.

8. The Welsh Assembly Government’s Carers Strategy for Wales Action Plan 2007, recognised the need
to mitigate the effects of these demographic changes, and foresaw that these changes including trends
towards more dispersed families could require a range of measures designed to support carers in their caring
role and help them maintain their own health and well being. The 2007 Action Plan will be reviewed in 2009.
Detailed proposals for measures will be informed by the outcomes of this review of the Wales strategy.

9. The current legislative framework in relation to carers focuses mainly on statutory authorities’powers
and duties. It includes:

— Disabled Persons (Services, Consultation and Representation) Act 1986

This requires local authorities to have regard to the ability of the carer to provide or continue to
provide care when deciding what services to provide to the disabled person.

— Carers (Recognition and Services) Act 1995

This contains the core statutory responsibilities and requires local authorities to carry out an
assessment of a carer’s ability to provide and to continue to provide care, if the carer requests this,
at the time of the assessment of the person they care for.

— Carers and Disabled Children Act 2000

This extends the provisions of the 1995 Act to enable a local authority to undertake a separate
assessment of a carer’s needs and to supply services (or direct payments) directly to carers
following assessment.

— Carers (Equal Opportunities) Act 2004
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This places a duty on local authorities to inform carers of their right to an assessment, and requires
carers’ assessments to consider whether the carer works or is undertaking education, training or
any leisure activity. It also provides for better cooperation between statutory agencies in the
planning and provision of services for carers.

— The Work and Families Act 2006

This came into force in Wales in April 2007. It requires employers to consider requests from people
with caring responsibilities to work flexibly.

— The Children and Young Persons Act 2008

This will require local authorities to make adequate arrangements for short break provision for
Disabled Children.

In addition the Welsh Assembly Government has a range of powers to inspect, regulate and issue statutory
guidance in respect of local authority services under the Local Authority Social Services Act 1970, the Care
Standards Act 2000 and the Health and Social Care (Community Health and Standards) Act 2003. It also
has powers to direct the NHS under the National Health Services (Wales) Act 2006.

Despite this existing framework of legislation and guidance consultations with carers, carers’
organisations and others have identified gaps in service provision that cannot currently be addressed.
These include:

a. concerns that carers’ assessment and services for carers vary greatly and are very patchy across
Wales. This concern was highlighted in a report produced by the Care and Social Services
Inspectorate for Wales (CSSIW) in June 2008 [On the way up? Adult Social Care Performance
Indicators in Wales 2006-07]. The kind of services provided to carers include, but are not limited
to, respite care, peer support networks, support to access social, leisure and education activities,
day centres, awareness raising with professionals; information, training and outreach services,
direct payments and advocacy services;

b. the need for renewed effort to identify carers, the wider provision of information for carers, and
better engagement by the NHS with carers as partners in the provision of care [Carers Summit
Conference Report April 2005];

c. evidence that the presence of an unpaid carer in a household may reduce the likelihood of the carer
being assessed for priority services by the local authority. Paradoxically, this reduces both the
availability of services for the cared for person, (thereby increasing the burden on the carer), and
the availability of compensatory services, such as respite, which benefit the carer. [See for example
“Analysis of the Costs of Domiciliary and Personal Care in Wales: Some Direct Evidence™: Bell
& Dawson: March 2008]; and

d. indications that many young carers are still carrying an inappropriate burden of care, which has
a measurable impact on their health as they grow into young adulthood [see for example Welsh
Health Survey 2005/06: Health of Carers, 15/05/08]. Welsh Assembly Government guidance on the
Carers and Disabled Children’s Act 2000 advised that “...support for young carers should be
aimed primarily at helping any disabled or other adults with parental responsibility to carry out
their parental role and to remove inappropriate responsibilities from young children.” And “ any
such services provided will be designed not to support them in their caring role but rather to ensure
that they do not undertake a caring role that is inappropriate.” However the continuing emphasis
on services to support young carers in their caring role, although welcomed by young carers
themselves, suggests that we have not yet achieved the joined-up approach that is needed across
social services for adults and for children, and the NHS.

11. The current framework of legislation and guidance in Wales, has clearly proved insufficient to ensure
that the Welsh Assembly Government’s policy objectives with regard to carers are given the necessary
priority, so that these gaps and inconsistencies in service provision are tackled effectively. The Assembly
Government’s “One Wales” programme of Government therefore included a commitment to prepare new
legislation on carers rather than rely on existing reinforcement means alone such as performance measures
and inspection, financial incentives or powers of direction. This proposal for legislative competence derives
from the need to support the provision of care by carers and to promote the well-being of carers as noted
above. In particular we envisage the need to improve the lives of carers in the following key areas:

a. to ensure that carers have the right information at the right time to support them in their caring
role. The Carers’ Strategy Implementation Plan in Wales 2000 highlighted a need for the provision
of easily accessible, relevant and factually correct information for carers, as well as acknowledging
the need for a longer term view of the information needs of carers. The kind of information carers
may need from time to time would include information about financial benefits, employment
provisions including flexible working, rights to a needs assessment, social services functions
available to them, care planning for the person cared for, medicines management, safe handling
and lifting and other matters related to the care of the person cared for;
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b. to ensure that timely and appropriate practical and emotional help and support is provided to
carers both to sustain them in their caring role and also to help them attain their personal
ambitions for accessing education, training and employment opportunities. This would include
giving them a right to appropriate breaks from caring responsibilities; and

c. to ensure that statutory agencies (being those agencies mentioned in section 3(5) of the Carers
(Equal Opportunities) Act 2004 (c.15) properly engage with carers as partners in the provision of
care involving them at all levels in the assessment, delivery and evaluation of an individual’s care
arrangements.

SCOPE

12. Tt is proposed that the Matter be inserted under Field 15: Social Welfare in Schedule 5 to the
Government of Wales Act 2006 to enable the Assembly to legislate on these issues by way of an Assembly
Measure. Carers in this context means carers of individuals cared for of any age, but in the case of individuals
caring for children it covers only children with a physical or mental impairment. The Order would not allow
the Assembly to legislate in respect of persons who provide care by virtue of a contract of employment or
other contract or as a volunteer, neither would the Order confer power on the Assembly to alter the
employment rights of carers.

13. The definition of carer in this matter does not exactly mirror that given in the Carers and Disabled
Children Act 2000 in that it contains no age restriction. This will ensure that the Assembly is able to legislate
to promote the well-being of children and young people who are carrying out caring responsibilities, as well
as older carers. The National Assembly already has competence in relation to social care services for
children; persons who care for, or who are about to care for, children; and young persons. This matter will
enable a Measure to broaden provision beyond that relating only to social care services and provide a single
framework for a range of services to support carers.

14. The Matter would enable the Assembly to ensure that the provision of care by carers is supported and
that their well-being is promoted. It would, for example, allow for a requirement to be placed on relevant
public sector agencies to develop carers information strategies along the lines of the Scottish legislation in
this area; for them to work together effectively to support the provision of care by carers and to promote
their well-being (particularly the well-being of young carers); and also for improvements to be made to
carers’ access to replacement care (respite care) with provision for an entitlement to respite for defined
groups. The matter specifies that it includes, “in particular”, the provision of social care services. This means
that Assembly Measures made in reliance on this matter could make provision which, in promoting the well-
being of carers and supporting the provision of care by them, was not exclusively confined to social care
services: such as, provision to ensure that health bodies take the interests of carers into account, for example
in making arrangements for appointments, discharge arrangements and collection of prescriptions for the
person being cared for.

15. The definition of “well-being” to be used in relation to the matter is as set out in the National
Assembly for Wales (Legislative Competence) (Social Welfare and Other Fields) Order 2008. The definition
of “social care services” in that Order is to be amended by virtue of this Order so as to include the provision
of “information”. For ease of reference, the definitions can also be found at Annex A.

16. The principal purpose of this LCO is therefore to empower the Assembly to pass Assembly Measures
under Part 3 of the 2006 Act that will enable the Assembly Government to improve services for carers and
fulfil the commitment given in “One Wales”.

EXCEPTIONS

17. The proposed Order also makes technical amendments to Section 94 and Schedule 5 of the 2006 Act.
The National Assembly for Wales (Legislative Competence) (Social Welfare and Other Fields) Order 2008
lists exceptions to matters in a table, with the matters to which each exception relates being identified against
each one. The effect of the technical amendments to Schedule 5 which are set out in paragraph 3 of the
proposed Order is to apply those same exceptions to all matters in Part 1 of Schedule 5. The table of
exceptions is replaced by a list of exceptions, set out in a new paragraph Al in Part 2 of Schedule 5. Section
94 of the 2006 Act is amended to make it clear that a provision of an Assembly Measure is not within
competence if it falls within any of the exceptions listed in that paragraph. This achieves more surely the
objective that these exceptions should apply in all cases where they are relevant and makes Schedule 5 clearer
and easier to understand by applying these exceptions to all matters listed in it.

18. It will be possible to add new exceptions to the list (including under other fields) when new matters
are added which make further exceptions necessary and where it is intended that those further exceptions
should apply across the board. It will also still be possible to specify an exception to an individual matter
in future, where it is required only as part of the definition of that matter.
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19. The proposed Order does not add any new exceptions, since no additional exceptions are required by
the matter being added. However the existing exceptions, including those relating to social security and other
benefit payments, will apply to the matter inserted by article 2 of the proposed Order.

GEOGRAPHICAL LIMITS OF ANY ASSEMBLY MEASURE

20. Section 94 of the 2006 Act imposes a prohibition upon Assembly Measures having effect other than
in relation to Wales. It provides that a provision of an Assembly Measure is not law in so far as it is outside
the Assembly’s legislative competence. A provision is outside competence if it applies otherwise than in
relation to Wales or confers, imposes, modifies or removes functions exercisable otherwise than in relation
to Wales (or gives power to do so). There are limited exceptions for certain kinds of ancillary provision, for
example provision appropriate to make the provisions of the Measure effective, provision enabling the
provisions of the Measure to be enforced and to make consequential amendments to other legislation.

21. The limitation relating to functions other than in relation to Wales means that the Assembly would
not be able by Measure to confer on the Welsh Ministers, Welsh local authorities or any other public
authority functions which did not relate to Wales.

MINISTER OF THE CROWN FUNCTIONS

22. This proposed Order in itself does not seek to modify or remove any functions of a Minister of the
Crown. By virtue of Part 2 of Schedule 5 of the 2006 Act, the Assembly may not by Measure alter the
functions of a Minister of the Crown without the consent of the Secretary of State. In relation to any future
proposals that may impact on Minister of the Crown functions the appropriate UK Government
Department will be consulted and agreement sought to any proposals to remove or modify these functions.

CONCLUSION

23. For the reasons outlined above, the Welsh Assembly Government proposes that the legislative
competence of the National Assembly for Wales should be extended in accordance with the provisions of
the proposed Order to which this Explanatory Memorandum relates.

Gwenda Thomas
Deputy Minister for Health and Social Services

November 2008

Annex A

INTERPRETATIONS

“social care services” means any of the following provided in connection with the well-being of any
person: residential or non-residential care services; information, advice, counselling or advocacy services;
or any other assistance.

“well-being”, in relation to individuals, means well-being so far as relating to any of the following:
(a) health and emotionaf well-being;
(b) protection from harm and neglect;
(c) education, training and recreation;
(d) the contribution made by them to society; and
(e) social arid economic well-being.

Memorandum submitted by Age Concern Cymru

1. INTRODUCTION

Age Concern Cymru is pleased to respond to the Welsh Affairs Committee’s request for evidence on the
proposed Order dealing with carers. Age Concern Cymru is the leading all-Wales charity working with and
for older people. Age Concern in Wales is made up of Age Concern Cymru and 27 locally based, independent
Age Concern Organisations. Our activities include campaigning, research, advocacy, information, support
for forums of older people and befriending. Through the combination of an all-Wales presence, local
community based organisations and our network of older people Age Concern in Wales is well positioned
to be in touch with the issues affecting older people.
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Age Concern Cymru welcomes the Welsh Assembly Government’s intentions to support carers in their
caring role and help them to maintain their own health and well-being. We therefore welcome the application
for increased legislative competence in order to take this work forward. We hope that the powers contained
within the LCO will enable the Welsh Assembly Government to introduce future measures that will promote
the well-being of carers and support their continued ability to care along the lines of the needs recognised
in the Carers Strategy for Wales Action Plan 2007 .

Age Concern Cymru is a member of the Wales Carers Alliance, a coalition of national voluntary sector
organisations that are working together to push for the legislative, policy, resource and service framework
that will properly provide support to carers in Wales. We strongly endorse the evidence submitted by the
Alliance to the Welsh Affairs Committee on this LCO and we would like this submission to be taken as
evidence of our support of that position.

In addition, we would like to make a few additional comments on the importance of informal care
provided to and by older people.

2. DEMAND FOR LEGISLATION

Many older people in Wales are recipients or providers of care and the results of the 2001 Census indicate
that Wales has the highest proportion of carers in the UK, with almost one in eight of the population
providing care to a relative friend or neighbour. Unpaid carers currently provide in the region of 70% of care
in the community and some parts of Wales, including rural communities, have particularly high reliance on
informal carers. Without this care from family or friends many older people would be left isolated with little
or no support. Furthermore, any drop in the levels of informal care currently provided would entail
significant additional pressures on state care provision.

At present the majority of carers are aged over 50, and as life expectancy rises the age at which partners
and adult children take responsibility for caring for an older person can also be expected to rise. Older people
are often carers for their partners or friends. Older carers who look after partners are frequently forgotten
when considering carers and also may not think of themselves in such terms. This makes it particularly
important that information and support is readily available and provided. In addition, older people in Wales
who look after grandchildren are estimated to provide childcare worth £259 million each year.!

Many carers in Wales are unsupported and isolated with thousands living in poverty and unable to take
up paid work or enjoy a full social life. An ICM opinion poll commissioned by Age Concern in 2007
indicated that 26% of people in Wales aged over 50 were not aware that they might be entitled to extra
benefits if they provide care to their partners or spouse.

Caring can be mentally and physically stressful and older carers are at higher risk of suffering from ill-
health than others of a similar age. Carers must be supported in their role in order to maintain physical and
mental well-being and we welcome the Welsh Assembly Government’s intention to provide further support
and information following the acquisition of increased legislative powers.

3. LEGAL MATTERS

We believe that the LCO request is consistent with both the spirit and scope of the devolution settlement
and that the LCO is in accordance with the provisions of the Government of Wales Act 2006. We are not
aware of any Westminster Bills currently being planned or progressed where the powers requested by this
LCO could appropriately be conferred through framework powers.

4. CoNCLUDING COMMENTS

We are aware that other major issues affecting older carers will remain the responsibility of the UK
Government, including the clear injustice felt by many people who lose their entitlement to Carer’s
Allowance once they reach state pension age due to unfair rules on the overlapping of benefits. However we
feel that the scope of the LCO as currently presented would enable the Welsh Assembly Government to
progress policies with the potential to make tangible improvements to the lives of older people and carers
in Wales.

January 2009

U The Economic Contribution of Older People, Report for Age Concern England by Pamela Meadows (Volterra Consulting

January 2004)
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Memorandum submitted by Carers Wales

Carers Wales and the Wales Carers Alliance welcome the proposed LCO relating to Carers.

INTRODUCTION

Carers provide unpaid care by looking after an ill, frail or disabled family member, friend or partner.
Carers give so much to society yet as a consequence of caring, they experience ill health, poverty and
discrimination.

Carers Wales is an organisation of carers fighting to end this injustice. We will not stop until people
recognise the true value of carers’ contribution to society and carers get the practical, financial and emotional
support they need.

Carers Wales provides the secretariat for the Wales Carers Alliance, a coalition of national voluntary
sector organisations in Wales. The Alliance works together to push for the legislative, policy, resource and
service framework that will properly provide support to carers in Wales. The members of the Alliance are
detailed at the end of this paper.

Carers Wales and the Alliance work to improve the lives of the 350,000 carers in Wales?. Many of the
key policy and legislative areas affecting carers in Wales are devolved matters. Carers are from all
backgrounds, from all age groups and include children and young people and very elderly people. The
majority of carers are of working age’ and in employment. However one carer in five gives up work to
care*, others opt for part-time work to enable them to juggle paid work and caring. 90,000 carers in Wales
look after someone for more than 50 hours a week.’> This group, in particular, faces many challenges in
terms of their own health and well-being, in their need for effective social care services, and access to
education, leisure and employment.

Carers Wales and the Wales Carers Alliance support the proposal from the Welsh Assembly Government
to seek an LCO in relation to carers. We believe that there are a number of areas of public policy within
Wales in relation to improving support for carers that require legislative measures. An immediate example
is in relation to the NHS in Wales. Our hope is that the powers contained within the LCO will enable the
Welsh Assembly Government to introduce future measures that will promote the well-being of carers and
support their ability to continue to care.

COMMENTS ON THE SPECIFIC QUESTIONS OUTLINED IN THE INVITATION FOR WRITTEN SUBMISSIONS

1. Carers Wales and the Alliance believe the LCO request is in the spirit and scope of the devolution
settlement.

2. We cannot offer expert opinion on this but believe the use of the LCO mechanism is in accordance of
the Government of Wales Act 2006.

3. We are unable to comment.

4. There is a strong demand from carers in Wales and from the organisations that work with them for the
Assembly to have new legislative powers to support the provision of care by carers and to promote the well-
being of carers.

Carers Wales is part of Carers UK, the voice of carers. We are a membership organisation with an
individual membership of carers and former carers. These members have voting rights. We also have non-
voting associate members of carers’ groups and organisations that work with or for carers. Through our
membership networks we are in contact with about 130,000 carers in Wales.® The other member
organisations in the Alliance are also in contact with thousands of carers. The concerns gathered from carers
through all these networks are remarkably consistent, both across time and for carers of all ages and
backgrounds.

Before the 2007 Assembly elections the Alliance undertook a consultation exercise with carers to inform
the content of the Carers’ Manifesto. In addition, Carers Wales, in partnership with Crossroads Wales and
Learning Disability Wales, organised a series of consultation events across Wales on behalf of the Welsh
Assembly Government to look at the priorities for action in a revised Carers Strategy for Wales. These
consultation events included carers and other key stakeholders from local government, health and the
voluntary sector. The main issues that are within the scope of the matters devolved to the National Assembly
for Wales, and which arose out of both sets of consultations, were:

— Better social care services for the people that carers look after.
— The need for carers to have time off from caring.

Census 2001 (includes young carers)

Census 2001

Equal Opportunities Commission survey, 2004
Census 2001

Based on 2007-08 figures
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— The need for carers to get the information they need, when they need it. There were strong calls
for, in particular, a statutory duty to be placed on the NHS to identify, inform and support carers.
Many carers and carers’ organisations see this as a major gap in existing carer legislation. Many
carers do not have contact with social services but do have contact with the NHS.

“Requirements on the NHS. It was felt that there needed to be a forceful section on the need for
the NHS as a whole to inform and support carers, (ie primary care, trusts and LHB’s). Meaningful
QOF and SAFF targets need to be developed to ensure action.”

“...targets need to be developed specifically to measure support given and outcomes for carers.
Several groups felt strongly that public bodies, and health in particular, would only become more
engaged in supporting carers if they were required to.”’

We believe that the proposed LCO will ensure that the Assembly has the power to develop effective policy
for carers that, when necessary, can be backed by Welsh legislation.

Other major issues for carers are reserved matters. These include the injustices inherent in both the level
of and the eligibility rules for carers allowance; the more general financial penalties suffered by carers;
discrimination issues and difficulties around employment.

5. We do not envisage that the proposed transfer of functions has any inherent implications for the
UK budget.

6. We cannot identify any likely impact of the proposed transfer of functions on reserved functions.
7. We cannot identify any likely cross-border issues inherent within the proposed transfer of functions.

8. We cannot identify any likely necessity for the formation or abolition of Welsh institutions inherent
within the proposed LCO.

January 2009

Memorandum submitted by Conwy County Borough Council

1. Is the L.C.O request in the spirit and scope of the devolution settlement?

Yes, Wales has a rapidly aging population. The situation relating to Carers in Wales is and will continue
to be different from that in England and it is important that the Welsh Assembly Government has powers
to legislate to Measure in respect of carers.

2. Is the use of the LCO mechanism in accordance with the Government of Wales Act 2006?

Yes.

3. Is the use of an LCO more appropriate than, for example, the use of framework powers in a Westminster
Bill?

Yes, providing funding is available to support the measure.

4. The extent to which there is a demand for legislation on the matter(s) in question?

Carers do require more support to help them continue to care. Whilst there are statutory powers in relation
to assessments, the provision of a service is discretionary. Carers want legislation which makes the provision
of a service a statutory requirement. Funding from Central Government / WAG is necessary to support any
changes to statutory requirement relating to the provision of services.

5. To what extent might the transfer of functions proposed have wider implications for the UK budget?

As above. The needs and expectations of Carers are growing. This is especially relevant in relation to
funding respite care for adults and for the parents of children with disabilities.

7 From the Summary report to the Welsh Assembly Government on the consultation seminars on the Re-focussing of the Carers
Strategy (2007)
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6. To what extent might the transfer of functions impact on reserved functions?

Not known.

7. Are there any cross-border issues relating to the LCO? (would legislation subsequently be required in
England)?

Unlikely.

8. Would the proposed LCO necessitate the formation or abolition of Welsh institutions and structures? If so,
where does the legislative competence to exercise such changes lie?

No.

There is a concern that any addition to the legislation in respect of carers will, unless adequate funding
accompanies the legislation, put an extra assessment burden on children and family services, there is
currently no money for additional staff.

Current carers’ legislation leads carers into thinking that we can support them to undertake work and
education, yet we have no funds for this. It has also added to the likelihood of solicitors for clients insisting
on an unfair share of resources for their clients, this leaves others disadvantaged. There has simply been
nowhere near the financial support to give carers what they have been led to believe is their entitlement.
Additionally, there are serious issues in finding alternative carers to provide respite especially in rural areas.

Parents of children with a disability consider that all child care should be free, whilst parents of children
without a disability would have to pay. This does not seem fair especially when parents of CWD are in receipt
of benefits for the disability. There needs to be a review of charging policies in relation to entitlements, there
is only one cake and it needs cutting with an element of transparency and fairness. Any grant support is very
short term and only confirmed year on year and late in the year ie August. This is not the way to commission
according to need or to involve clients in choices about service provision and design.

Supplementary memorandum submitted by Gwenda Thomas AM, Deputy Minister for Social Services,
Welsh Assembly Government

During the Welsh Affairs Committee scrutiny of the proposed Carers LCO on 2 March 2009 I agreed to
provide members with an additional note on two issues:

How the proposed LCO as drafted will impact on “a volunteer for any body” and an informal volunteer, for
example a neighbour

The key distinction we are seeking to make is between a carer who provides care on an informal basis,
and a care worker who is providing care on a more formal basis through a contract of employment or as a
volunteer subject to the rules and protocols of an organisation. I accept that carers who are family members,
friends and neighbours are “volunteers” in the sense that the care they provide should not be taken for
granted. However in practice there should be little difficulty in distinguishing between this kind of volunteer
who is providing regular and substantial care off their own bat, and volunteers who are working through a
provider organisation. Rather than try to define what we mean by a voluntary group or organisation, we feel
that it would be better to exclude from the definition of carers, volunteers working for any body corporate or
unincorporated. This is because the fact that a body is a not for profit organisation other than a public body
is not the key factor. It is quite possible that there could be bodies which arrange for volunteers to provide
substantial amounts of care on a regular basis; for example, by a company in the care sector operating for
profit, but also doing some work for charitable purposes. The key factor is that the carer is a volunteer for
an organisation.

It is also quite possible that an individual may be providing care to the same person both as an informal
carer and as a paid care worker. For example, we can envisage that they might be providing informal care
for a relative and also receiving a payment from that relative to deliver separate specified social care services
to the relative (who is in receipt of a social services direct payment). It is not the intention that the proposed
LCO will necessarily exclude carers in these circumstances. The issue here would be whether the informal
care they are providing over and above what they are contracted and paid to do is regular and substantial.
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Whether cross-border protocols should be negotiated between the Assembly Government and the relevant
government department, or would local authorities be expected to negotiate with each other in relation to the
protocol and if so what will arrangements be for resolving disputes

The general rule is that organisations working on each side of the border will work to the legislative
framework that applies to them. For example a possible Measure requiring an NHS hospital in Wales to
provide carers with specified information will apply to all carers of people treated in those hospitals, but this
will not be mandatory on NHS hospitals in England. Possible Measures will be developed in discussion with
relevant stakeholders including the relevant Departments in England. Where these discussions indicate that
there could be particular cross-border issues as a consequence of different legislation, then these will be
addressed as part of these discussions. These discussions would normally encompass the matters raised in
the Committee’s question.

25 March 2009

Supplementary memorandum submitted by Wayne David MP, Parliamentary Under-Secretary,
Wales Office

Thank you once again for inviting me to give evidence to the Welsh Affair§ Committee on the proposed
Carers Order in Council on 2 March. At that session I undertook to write to the Committee on three points.

PHYSICAL OR MENTAL IMPAIRMENT

The broad principle underpinning the definition of carers in the proposed Order is that it should cover
those who provide care above and beyond that which should be normally expected. The proposed Order
therefore does not include all those who care for children (it is not an Order about parenting) but only those
who care for a child with a physical or mental impairment. It is considered that many children with such an
impairment would be likely to need a substantial amount of care on a regular basis. However, the Order does
cover all those who provide a substantial amount of regular care to an adult.

The Welsh Assembly Government believes, and I agree, that this broad definition is fit for purpose. It
provides the flexibility, if required, to be more specific in future Measures in regard to defining eligible health
or other conditions. The term “physical or mental impairment” was accepted by Parliament and added to
Schedule 5 as a result of the Additional Learning Needs Order, approved by Her Majesty in Council in April
2008. In scrutinising that Order, the Welsh Affairs Committee noted that it was hot necessary to qualify the
term, and to do so would restrict the scope of the proposed legislative competence as it would imply that
anything not included was excluded from scope.

I would not expect social issues to be captured within the definition of physical or mental impairment.
Children solely with social difficulties, such as truancy, crime or violence, would not therefore be caught
within the ambit of the Order.

PRIVATE AND VOLUNTARY SECTOR

The proposed Order would enable the National Assembly to legislate in relation to supporting the
provision of care by carers and promoting the well-being of carers. The proposed Order does not cover those
who provide care by virtue of a contract or those providing care in their capacity as a volunteer for any body.
Services to support carers are increasingly provided by the private and voluntary sectors, and future
Assembly Measures may make provision which impacts on these sectors in this respect. The Welsh Assembly
Government will of course consult fully on its proposals, and a full assessment of their impact would need
to accompany any proposed Assembly Measure.

It is wholly appropriate that likely impacts are assessed at Measure stage. This ensures assessments are
made against the policies the Welsh Assembly Government are bringing forward in an Assembly Measure,
and enables the National Assembly to consider the appropriateness of those policy proposals in light of their
anticipated impacts. No such impacts arise as a result of the proposed Order in Council, which merely
confers legislative competence on the National Assembly. The Explanatory Note therefore states that a full
regulatory impact assessment has not been produced for this Order.

I can confirm there is no possibility of the proposed Order empowering the National Assembly to
introduce or amend general employment law relating to these sectors as this is a non-devolved matter.

CARERS DIRECT

The Department of Health is establishing Carers Direct, a service for carers providing information about
services to support them and those they care for. The service may be accessed via the Internet, by phone or
by post. The web component, hosted on NHS Choices (www.nhs.uk/carersdirect), was launched in June
2008, and will be completed this month. The helpline will go live at the beginning of next month.
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Carers Direct deals with many matters which affect both Welsh and English carers, including the
emotional and practical consequences of caring, and reserved issues such as benefits. In those instances it is
an appropriate service for Welsh carers to use. However, Carers Direct does not hold the full range of
information in respect to carers services in Wales, and could not give a complete response on occasions when
carers’ needs relate to devolved matters.

In recognition of this, Carers Direct will work to support Welsh carers through the following protocol,
when one of, or both, the carer and the cared for live in Wales:

The helpline advisor will carry out an assessment of the carers’ needs (as they would with any call) and
take one of three possible courses of action:

Deal with all the carer’s needs—when all the carer’s needs relate to reserved issues and/or are
congruent with the experience or needs of English carers;

Deal with some of the carer’s needs, and give details of any Welsh information services that would
likely meet the rest of the carer’s needs; or

Refer the carer to Welsh information services without providing advice—when most or all of what
the carer wants to discuss relates to devolved matters and/or are not congruent with the experience
or needs of English carers.

The successful operation of this protocol would likely be subject to further discussions with the Welsh
Assembly Government.

Should the Welsh Assembly Government wish it, the Department of Health would be pleased to support
the development of information and advice services to carers in Wales.

I trust that this letter clarifies the outstanding issues from my evidence session, but I would be happy to
provide further clarification if required. I look forward to receiving the Committee’s Report on this
proposed Order.

24 March 2009

Printed in the United Kingdom by The Stationery Office Limited
4/2009 424876 19585



