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The current proposals

13.2 That proposal is now set out in the draft Decision at document (a), which aims to
provide €100 million from the Community budget over the four years 2010-2013 to
increase access to micro-credit* for those who have lost their jobs and disadvantaged
persons, including the young. This would involve guarantees and risk-sharing instruments,
debt and financing, and support measures (such as communication activities, monitoring,
control, audit and evaluation) as appropriate, and would be open to established public and
private bodies providing microfinance in the Member States. The facility — which would
complement other Community intervention, such as JASMINE* — would be managed by
the Commission, and it is intended that it would conclude operational agreements with
relevant international financial institutions, notably the European Investment Bank (EIB)
and the European Investment Fund (EIF), which the Commission suggests would leverage
more than €500 million.

13.3 In order to find the €100 million envisaged, the second draft Decision at document (b)
proposes that there should be a corresponding reduction in the current provision for the
PROGRESS programme (which has since January 2007 combined earlier, separate
employment and social spending programmes).** The Commission envisages that this
would involve a similar pro rata reduction for each of the programme’s main elements, but
that the existing level of activity can be maintained through a combination of efficiency
savings and transfers to other funding streams.

The Government’s view

13.4 In her Explanatory Memorandum of 29 July 2009, the Minister of State at the
Department for Business, Innovation and Skills (Baroness Vadera) says that the UK is
broadly supportive of the proposals in document (a), which expand on elements in an
earlier Communication on the development of micro-credit,*” and are in line with the
Government’s Enterprise Strategy set out on 12 March 2008 in Unlocking The UK’s Talent.
She adds that access to finance is important to the success of entrepreneurs and small
business owners, and that it is critical that they should have the skills and opportunity to
access the finance they need to make their ideas a reality. In particular, she observes that
microfinance is an important element in ensuring that there are opportunities for those
from disadvantaged areas and from disadvantaged groups to be able to access the finance
needed to start a business.

13.5 The Minister says that the Government believes that UK micro-enterprises should
benefit directly from the proposed new facility, and that it will be working to ensure that
the proposals are flexible, meet UK needs, and bring value to existing mechanisms to
support microfinance.* Officials will therefore be working to ensure there is appropriate

42 Defined as loans under €25,000 for enterprises employing fewer than 10 people and unemployed or inactive people
wishing to go nit self-employment, but who do not have access to traditional banking services.

43 Joint Action to support Microfinance Institutions in Europe.
44 Covering employment incentives, social exclusion, working conditions, anti-discrimination and gender.
45 (29180) 10215/1/07: see HC 19-viii (2008-09), chapter 2 (25 February 2009).

46 Such as the Enterprise Finance Guarantee, Community Investment Tax Relief Scheme and direct support from the
Regional Development Agencies
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consultation on the mandate which will set out much of the detail of the agreement
between the Commission and EIF/EIB on how the facility will operate. She adds that this
will be critical if the needs of UK Microfinance organisations to develop the capacity to
meet the disadvantaged groups are to be met, and that the UK will also be pushing for the
proposals to support social enterprises more generally, and not just those for whom the
objective is provision of employment.

13.6 The Government’s view of document (b) is set out in an Explanatory Memorandum
of 21 July 2009 from the Minister of State at the Department for Work and Pensions
(Angela Eagle), where she says that the UK and other Member States have broadly
supported the need to prioritise the microfinance facility, subject to agreement on its
substance.

Conclusion

13.7 The draft Decision at document (a) would take forward earlier suggestions
concerning the need to improve the availability of micro-credit for small enterprises
and the disadvantaged, whilst document (b) would provide the proposed funding from
the Community budget by means of a transfer from another related area of
expenditure. Both proposals have broad UK support, and do not appear to us to raise
any major issues requiring the further consideration of the House. We are therefore
clearing them.

14 Rabies: non-commercial movement of pets

(30707) Draft Regulation amending Regulation (EC) No. 998/2003 on the
11216/09 animal health requirements applicable to the non-commercial
+ ADDs 1-2 movement of pet animals

COM(09) 268

Legal base Articles 37 and 152(4)(b)EC; co-decision; QMV
Department Environment, Food and Rural Affairs

Basis of consideration Minister’s letter of 10 August 2009

Previous Committee Report HC 19-xxiv (2008-09), chapter 1 (15 July 2009)
To be discussed in Council No date set

Committee’s assessment Politically important

Committee’s decision Cleared
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Background

14.1 In harmonising Community rules governing the non-commercial movement of pet
animals, Regulation 998/2003 relaxed the rabies restrictions hitherto imposed by the UK
and four other Member States on imports of cats and dogs from the rest of the
Community and from listed third countries. Thus, such animals may now be imported
without undergoing quarantine, provided they have been vaccinated and are properly
identified: however, subject to a transitional period (which was due to expire on 3 July
2008), they may be subjected to additional conditions: and, in the case of non-listed third
countries, quarantine arrangements may be applied. The Commission was required to
present by 1 February 2007 a report on the subsequent need for these additional controls,
but, as it only did so in October 2007, it also proposed that the current transitional
arrangements should be extended until 1 September 2009.*

14.2 In reporting these two documents to the House on 30 January 2008, we noted that the
then Minister (Lord Rooker) had pointed out that the UK’s long standing quarantine
system had been modified in February 2000 when the Pet Travel Scheme was introduced,
and that that Scheme provided an alternative if cats and dogs entering the UK met
conditions more or less identical to those in Regulation (EC) No. 998/2003. We were also
told that a review by DEFRA had indicated that the current UK controls may no longer be
proportionate, but that the Government expected there to be detailed discussion of future
proposals for any revised regime.

14.3 In June 2009, the Commission put forward this proposal for a further extension of the
present arrangement until 31 December 2011, and, in our Report of 15 July 2009, we noted
that the proposal would largely maintain until then the current UK animal health
requirements for the import of pet dogs, cats and ferrets. However, we pointed out that the
UK would from 1 January 2012 have to fall in line with the movement requirements for
pets which currently apply in most other Member States, meaning that pets from the rest of
the Community and certain listed third countries would no longer need a pre-entry blood
test, and could enter the UK 21 days after being vaccinated against rabies. Also, they would
no longer be required to be treated against certain ticks and tapeworm before entry. In the
case of pets entering from unlisted third countries, the controls would be more stringent
than those for intra-Community movement, and, as well as a rabies vaccination, pets
would need a blood test a month after vaccination at a Community-approved laboratory,
with entry only being allowed after a further three months. We were told that this element
of the proposal would form part of ongoing discussions with the Commission and others,
and that the Government would prepare an Impact Assessment when the outcome of those
discussions is known.

14.4 We commented that, insofar as the proposal would extend the present position until
the end of 2011, it was in itself unexceptionable, but that it left open the question what
would happen after then. In particular, it appeared to us that the UK would no longer be
able to apply quarantine for animals entering from non-listed third countries. We therefore
asked for confirmation that this was so, and whether there were expected to be any further

47 Ireland, Sweden, Finland and Malta.
48 In the event, the Regulation adopted extends this until 30 June 2010.
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proposals to extend some kind of special arrangements in this area for the UK. We also
asked whether, if were there to be no such extension, the Government’s position remains as
stated in January 2008 by Lord Rooker.

Minister’s letter of 10 August 2009

14.5 We have now received a letter of 10 August from the Minister of State at the
Department for Environment, Food & Rural Affairs (Jim Fitzpatrick) confirming that, in
the absence of further measures being adopted, the UK would be required from 1 January
2012 to fall in line with harmonised Community rules. Quarantine would however remain
an option for pets entering from non-listed third countries if they do not comply with the
entry rules, but the question whether the UK could retain its current regime of placing any
pet from a non-listed third country into quarantine is currently being looked at from a
legal and veterinary perspective. He adds that the proposed extension until the end of 2011
gives more time to answer to this and the other points highlighted by Lord Rooker in
January 2008, and that the Government’s position remains that any future regime applying
to the UK must prioritise the protection of human and animal health and be proportionate
to the risk faced. It is therefore continuing to develop evidence in this area and to hold
discussions with the Commission and other Member States. He also observes that, as the
Pet Travel Scheme has now been in operation for ten years, this is an opportune time to
review it in light of experience, whilst seeking to ensure that the risk of introducing disease
is addressed proportionately and according to the most up-to-date veterinary assessment,
with one factor being the incidence of rabies in other Member States and listed third
countries, given that the end of 2011 coincides with the completion of the Commission’s
rabies vaccination programmes.

14.6 The Minister concludes by pointing out that the proposal gives the Commission scope
to propose additional disease control measures where warranted (including the retention
of certain other pre-entry controls, for example on tapeworm and tick-borne diseases), and
that the Commission and other Member States have agreed at working level to re-instate a
requirement for pets from non-listed third countries to re-prepare under the Pet Travel
Scheme after their entry to the Community but before entering the UK.

Conclusion

14.7 As we have already noted, this proposal would simply extend the present position
until the end of 2011, and it is to that extent to be welcomed in that it provides a further
18 months to resolve the outstanding issues to which we have drawn attention, and
which the Minister has now addressed further in his letter of 10 August. We are
therefore clearing it. Were the arrangements to apply subsequently to give rise to
further Commission proposals, we would of course expect to consider these in the usual
way, but, as it is currently unclear what — if any — such proposals will be put

forward, we are drawing the current position to the attention of the Environment,
Food and Rural Affairs Committee.
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15 Sustainable Energy Sources in Developing Countries

(30564) Commission Staff Working Paper: Access to Sustainable Energy
8857/09 Sources at the Local Level in Developing Countries
SEC(09) 534

Legal base —

Document originated 17 April 2009

Deposited in Parliament 29 April 2009

Department International Development

Basis of consideration Minister’s letter of 28 July 2009

Previous Committee Report HC 19-xix (2008-09), chapter 4 (10 June 2009); also
see (26101) 14040/04: HC 38-iii (2004-05), chapter 14
(12 January 2005)

To be discussed in Council To be determined

Committee’s assessment Politically important

Committee’s decision Cleared

Background

15.1 In 2005 we considered Commission Communication 14040/04, on the future
development of the EU Energy Initiative and the modalities for the establishment of an
Energy Facility for African, Caribbean and Pacific (ACP) countries. It noted that energy is
essential for a wide range of services, such as lighting, heating, cooking, transport,
agriculture, industrial production and modem communications. Lack of access to reliable
and affordable energy in developing countries is a barrier to the economic and social
development of the poor, affecting most development objectives. The EU Energy Initiative
for Poverty Eradication and Sustainable Development (EUEI) was launched at the 2002
World Summit on Sustainable Development (WSSD),* to provide energy services for the
benefit of the poor, and contribute to the achievement of the UN Millennium
Development Goals.”® Africa was seen as an urgent priority due to very low access rates,
while small-island countries were particularly sensitive to energy import costs.

15.2 The EUEI hosted a conference in Nairobi, Kenya in November 2003 attended by
government representatives from some 40 countries from sub-Saharan Africa. In his
helpful Explanatory Memorandum of 20 November 2004, the then Secretary of State for
International Development (Mr Hilary Benn) said that:

49 The World Summit on Sustainable Development, held in Johannesburg on 26 August-4 September 2002, which
resulted in a wide range of commitments by the US, the EU and other members of the international community on
Water and Sanitation, Energy, Health, Agriculture, Biodiversity and Ecosystem Management and Trade and
Economic Issues.

50 UN millennium development goals to be achieved by 2015 — the eradication of extreme poverty and hunger,
achievement of universal primary education, promotion of gender equality and female empowerment, reduction of
child mortality, improvement of maternal health, combat of HIV/Aids, malaria and other diseases, environmental
sustainability and a global partnership for development.
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“the conference recommended that priorities for the EUEI should include rural
energy, electrification, improving access to energy for households and national and
regional sector strategies and policies. The Conclusions of the April 2004 General
Affairs Council (8568/04) confirmed a need for adequate financing for the Initiative
and recognised that the Commission and Member States need to be more involved
in responding to the priorities expressed at the Conference. The Council requested
the Commission take the lead in the follow-up to the Conference.”

15.3 He summarised the Communication as follows:

“The Communication provides information on the objectives of the proposed
Energy Facility, how it will operate, the activities it would support, and the intended
management and funding arrangements. The main focus of the Facility will be to
increase access to modern energy services in rural areas in Africa, although the
distribution of funds between ACP regions will follow the principles of the Cotonou
Agreement. Three main types of activity are envisaged:

“Delivery of Energy Services: Joint financing of investment projects, leveraging funds
from other sources, including Member States, other donors, International Financial
Institutions (IFIs) and the private sector.

“Creating an Enabling Environment: Assistance to countries to: develop or
Implement national energy policies and strategies for the implementation and
management of energy programmes; and to improve monitoring and evaluation
capacity. This could include the institutional, legal and regulatory framework for the
energy sector.

“Facilitating Future Large-Scale Investment Programmes: Finance for preparatory
activities for investment into cross-border interconnections, grid extensions and
rural distribution. This will prepare ACP countries for financing by IFIs, World Bank
and the private sector, and will reflect African Union and New Partnership and
African Development (NEPAD)' priorities. This will be aimed at leveraging
significant additional capital investment in energy infrastructure from other sources.

“The Delivery of Energy Services is expected to take the largest share of the Facility,
with no more than 20% being devoted to the other two main activities.

“The Commission will manage the Energy Facility, using external specialists where
necessary. Existing decision-making processes between the EU and the ACP
institutions will be applied.”

15.4 The then Secretary of State went on to say that the UK had made a commitment to
improving access to energy through the EUEI, which was reflected in the then DTT’s
Energy White Paper (February 2003) and in the FCO’s Energy Strategy (October 2004);
improving access to energy would need adequate resources to effectively follow up on the

51 The New Partnership for Africa’s Development (NEPAD) arises from a mandate given to the five initiating Heads of
State (Algeria, Egypt, Nigeria, Senegal, South Africa) by the Organisation of African Unity (OAU) in July 2001 to
develop an integrated socio-economic development framework for Africa, spearheaded by African leaders and
supported by the G8 economies, that will address the current challenges facing the continent.
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outcome of the 2003 Nairobi conference and 2002 WSSD commitments. The proposed
source of funding was to be the remaining funds from the conditional €l billion (£700
million) of the 9" European Development Fund (EDF). The EU Council had decided in
March 2004 to establish the ACP-EU Water Facility, with an initial allocation of €250
million (£173.9 million) drawn from the conditional funds. The EU Council would then
decide by March 2005, in the light of the mid-term reviews of Country Strategies and on
the basis of a performance review of the 9" EDF, whether to allocate a further €250 million
(£173.9 million) to the Water Facility and use the remaining €500 million (£338 million)
for purposes to be agreed. The EU Energy Facility was likely to be just one of several
competing demands for the remaining conditional funds. The UK, together with other
Member States, did not want to pre-judge the outcome of the performance review of the 9*
EDF. Should the Council decide to release some or all of the remaining conditional funds,
then the then Secretary of State would consider this proposal. He did not expect there to be
any substantive debate of the Energy Facility before this process was concluded. The ACP
States would need to be consulted and agree on the proposed use of the funds.

15.5 At that same meeting, the then Committee considered a separate Commission
Communication, on decisions and expenditure in 2004 under the Ninth European
Development Fund, which was examined in chapter 18 of that Report, looking ahead to the
performance review to which the Secretary of State refers. The then Committee looked
forward to hearing from him on the outcome and on any consequential proposals. Like
him, it had no wish to prejudice the outcome. That said, the then Committee noted that
there was clearly a certain momentum in this particular proposal. Given the widespread
interest in development issues and the role that Africa was set to have during the upcoming
UK Chairmanship of the Group of Eight and, in the second half of the year, Presidency of
the EU, they considered it appropriate not only to clear the Communication but also to
draw it to the attention of the House.”

The Commission Staff Working Document

15.6 The Commission Staff Working Document, which we considered on 10 June,
rehearses much of the same analysis as in the previous Communication. It sees the current
global energy challenges as essentially three-fold:

— ensuring energy security;
— reducing greenhouse gas emissions to avoid dangerous climate change;

— increasing access to energy in developing countries to promote economic growth and
improve livelihoods.

15.7 With regard to access to modern energy services in developing countries, the
Commission notes that 1.6 billion people in the LDC:s still lack access to electricity and 2.5
billion world-wide use traditional biomass for cooking. The particular focus is on Africa, as
the continent lagging most behind and providing the greatest challenges.

52 See headnote: (26101) 14040/04: HC 38iii (2004-05), chapter 14 (12 January 2005).
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15.8 The Commission sets out a general approach in which access to sustainable and
affordable energy services, and not only the provision of energy technologies or
infrastructure, should be “in the focus of development cooperation”, and where improving
energy efficiency “should be given proper attention as a cost-efficient way of providing
additional energy services within given resource constraints and without negative
environmental impact.” The different characteristics of rural, urban and peri-urban areas
in terms of population density, energy demand and distance “are factors that must be
considered on a case by case basis in the design of energy access programmes.” A main
problem, in many developing countries, is the unsustainable use of traditional cooking
practises (mainly charcoal, but also fuel wood, used in urban areas). Expanding national
electricity networks is the basic model for increased access in national programmes; but
decentralised off-grid and mini grid solutions are vital, both to ensure equity and to help
extend the grid.

15.9 Against this background and analysis, the Commission calls for concerted effort
within the EU to step up action on energy access and development issues, with focused EU
attention on:

— supporting local solutions and engaging local actors, which “must be given an
increasing role in EU development cooperation”;

— promoting decentralised solutions based on renewable energies, which “must be a key
component in EU development cooperation”;

— improving energy efficiency, which “should be mainstreamed in all EU energy
development cooperation work”; and

— setting up the appropriate frameworks and financing models, where EU development
cooperation should “focus more on engaging with local authorities and other local
bodies in energy development” and must “strive to attract international, national and
local capital and engage the private sector”.

15.10 Current work at EU level is reviewed, beginning with the EU Energy Initiative
(EUEI). This currently includes:

— COOPENER: the first EUEI instrument, which focussed on policy support and capacity
building on sustainable energy services for poverty reduction;

— the Africa-EU Partnership on Energy: launched at the EU-Africa Summit in 2007 as a
forum for high-level dialogue, and currently producing a road map, which will identify
action to integrate energy markets, create the conditions to attract investments, increase
cooperation in renewable energy, mobilise increased financing, capacity development,
technical assistance and technology transfer.

— National Indicative Programmes under the 10" EDF;

— the Infrastructure Trust Fund for Africa providing support for regional projects on
interconnection, power generation and power trade; and

— the ACP-EU Energy Facility: targeting increased access to energy services in rural and
peri-urban areas; the first Energy Facility, launched in 2006 and operated mainly
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through call for proposals, has supported 74 projects across Africa reaching out to 6.7
million beneficiaries. The new ACP-EU energy facility, “with a focus on renewable
energy, will be the key instrument to address the challenge of access to energy”.

15.11 In his Explanatory Memorandum of 28 May 2009, the Minister of State at the
Department for International Development (Mr Gareth Thomas) said that:

— the Commission would provide additional resources under the 10" EDF Intra ACP
indicative programme to launch this second Energy Facility and to replenish the
Infrastructure Trust Fund;

— the Commission would also provide coordination and support for the Africa-EU
Partnership on Energy and launch a number of targeted initiatives on climate change;
and that

— coordination within the framework of the EU Energy Initiative would be continued.
He notes that this proposed second Energy Facility, with €200 million/£179 million, would:

— support innovative projects that aim to increase access to modern energy services in
rural, isolated and peri-urban areas in ACP countries;

— focus on renewable energy, work with decentralised actors and the local private sector,
and concentrate on local financing gaps and capacity constraints;

— be anchored in national and regional strategic frameworks and within clearly defined
strategies and priorities set by the ACP partner countries.; and

— be prepared in close cooperation with EU Member States, and facilities are open for co-
financing by Member States.

15.12 The Minister went on to explain that DFID does not have a bilateral energy access
programme, but instead provides core funding for a number of energy initiatives,
including the Global Village Energy Partnership (GVEP) and the Energy Sector
Management Assistance Program (ESMAP), which is an internal World Bank think-tank
and capacity building programme, and €800 million (£715 million) of capital funding to
the multilateral Climate Investment Funds (CIFs), which will be administered by the
World Bank, and will help fund low carbon energy programmes and projects in a range of
middle and low income countries, alongside investments in forestry and adaptation. As a
result, the Minister said, the paper did not have any direct implications for DFID policy;
DFID officials had provided input on the policy content, and were content that it reflected
DFID’s emphasis on low carbon and climate resilient development and was aligned with
the DFID view on the need for renewable energy projects and technologies to facilitate the
productive use of energy to better support sustainable livelihoods and local economic
development. Since EU programmes on energy in developing countries represented a
significant percentage of overall energy sector activity, the Minister said that it would be
important for DFID to remain engaged to ensure that EU activity supports our multilateral
efforts. He noted that the amount of increased funding was an estimate and subject to
revision under the ACP Working Group — the current proposal being that funding to the
EU-Africa Infrastructure Trust Fund would increase to at least €200 million (£179 million)



European Scrutiny Committee, 28th Report, Session 2008-09 69

out of the intra ACP envelope (one of the funding streams within the EDF) and was likely
to be presented at the EDF Committee immediately after summer; DFID was considering
making an additional bilateral contribution to the TF, in addition to the €10 million (£8.9
million) already committed, though this had yet to be finalised.

15.13 Finally, the Minister noted that Conclusions on this topic were adopted by
Development Ministers at the General Affairs and External Relations Council on 18 May
2009, and that it was proposed to launch the Energy Facility under the Czech EU
Presidency. The Council said that its Conclusions® were “aimed at addressing a key energy
challenge: helping developing countries to have access to modern energy services in order
to ensure basic human needs, accelerate economic growth and improve the livelihoods of
their people” and noted that “Access to sustainable energy is also closely linked to two
other energy challenges, i.e. energy security for all and mitigating climate change.”

Our assessment

15.14 Although the document raised no questions, we drew it to the attention of the House
because of the widespread interest in the issues that it seeks to address.

15.15 For the same reason, we also drew it to the attention of the International
Development Committee.

15.16 We expressed surprise that the Minister made no mention of the previous
Communication on this topic, since it would have provided an opportunity to provide the
House with an assessment of what had been achieved so far, beyond a reference to the first
Energy Facility having supported 76 projects and reached 6.7 million people. The then
Secretary of State referred to the goal of improving monitoring and evaluation capacity; but
there was no indication that this has happened. We also felt that it would have been helpful
to have had an indication of what sort of projects and in what ways people had been
“reached”; comparing the present document with the predecessor Communication, the
implication was that programmes had failed to make much of an impact on rural areas.
Ditto “leveraging significant additional capital investment in energy infrastructure from
other sources”, which was important, given that the Commission said the EU must “strive
to attract international, national and local capital and engage the private sector”. We asked
if the Minister agreed that improving energy efficiency “should be mainstreamed in all EU
energy development cooperation work”.

15.17 We were also confused over the proposed level of funding. The Minister said that the
new €200 million Energy Facility was to be launched before the end of June, but suggested
that it would be funded from the €200 million Infrastructure Trust Fund, which
presumably would have other calls on its resources and whose precise funding level would
not be settled before the end of the Presidency under which the new Energy Facility was to
be launched.

15.18 All in all, we were left with the impression that, beyond wanting “DFID to remain
engaged to ensure that EU activity supports our multilateral efforts”, the Minister did not

53 Which are set out in a separate document, available at
http://register.consilium.europa.eu/pdf/en/09/st09/5t09909.en09.pdf.
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see a great deal in the Commission’s proposals. We therefore asked for the Minister’s
comments, and in the meantime retained the document under scrutiny.

The Minister’s letter of 28 July 2009

15.19 The Minister responds as follows

The Energy Facility

“The first ACP-EU Energy Facility was created in June 2005 with a total budget of
€220 million (£188 million), of which €198 million (£169 million) was to be
channelled through a Call for Proposals. Within a year, 76 projects (out of 307
proposals received) were selected for funding. By the end of 2008, 74 of these projects
had been contracted with a total contribution of €196 million (£167 million) from
the Energy Facility.

“The projects fell into three categories: Access to energy services (65%); better
management and governance (16%, including improving monitoring and
evaluation); and facilitating future large scale investment programmes through cross-
border cooperation (19%). 77% of the generation projects are to provide renewable
energy. The total number of final beneficiaries is 6.7 million people.

Monitoring and Evaluation

“In 2007, a Mid-Term Review of both the Water Facility and the Energy Facility was
conducted. By that point, however, there were no Energy Facility projects underway
and there was little to report. As projects are only now being implemented, it is too
early to evaluate their impact. The lessons learnt from the design and
implementation of the projects has been incorporated into in the establishment of
the Second Facility. It will also look to include any further lessons learnt from the
First Energy Facility, including a greater emphasis on monitoring and evaluation at
the project design, mid term and end of project points.

Mainstreaming energy efficiency:

“DFID strongly supports energy efficiency being mainstreamed in all EU energy
development cooperation work. According to the International Energy Agency,
efficiency in fossil fuel use is likely to be the single largest source of fossil fuel-related
emission savings by 2050 (capable of reducing carbon emissions by up to sixteen
billion tonnes of carbon dioxide equivalent per year by 2050). It is crucial therefore
that energy development activity incorporates energy efficiency solutions.

Financing for the new €200 million (£170 million) Energy Facility:

“I apologise for the confusion over the proposed level of funding, caused by the term
‘intra ACP envelope’. The ‘intra ACP’” programme is funded by the European
Development Fund (EDF). Both the ACP-EU Energy Facility and the EU-Africa
Infrastructure Trust Fund fall within the intra ACP programme. Both the Facility
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and the Trust Fund will receive an additional €200 million (£170 million) under the
10" EDF, but these are separate and the Energy Facility will not be funded from the
Infrastructure Trust Fund.

DFID’s view on the Commission’s proposals:

“The UK has committed €3.36 billion (£3.19 billion) to the 10™ EDF, the third largest
share after Germany and France. The UK strongly supports the policy objectives set
out in this Commission paper to promote sustainable energy in developing
countries, especially in Africa. Although we have not provided any bilateral top-up
funding for either the first or second Energy Facility we will continue to actively
engage in policy dialogue with the Commission and other Member States on this
issue. It is particularly important that monitoring and evaluation of the Facility is
strong, that it learns lessons from the first Facility and that it focuses on achieving
results. We have, however, made an additional bilateral contribution to the EU-
Africa Infrastructure Trust Fund of €10 million (£8.5 million) and are considering a
further contribution. DFID believes the Fund is a key element of the EU response to
scaling-up infrastructure investment in Africa. This complements other EU
initiatives such as the EU Water and Energy facilities and other private sector
infrastructure facilities supported by DFID.”

Conclusion

15.20 We are grateful to the Minister for this further information, which now makes
clear his support for the Commission’s approach. As before, we are both reporting it to
the House and forwarding this chapter of our Report to the International Development
Committee.

15.21 We now clear the document.
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16 Global navigation satellite system

(a)
(30745) Commission Report on the implementation of the GNSS
11614/09 programmes and on future challenges pursuant to Article 22 of
COM(09) 302 Regulation (EC) No 683/2008
(b)
(30786) European Court of Auditors Special report No. 7/2009 concerning
11860/09 the management of the Galileo programme’s development and
— validation phase together with the Commission’s replies
Legal base —
Documents originated (a) 26 June 2009
(b) —
Deposited in Parliament (a) 3 July 2009
(b) 14 July 2009
Department Transport
Basis of consideration (a) EM of 20 July 2009
(b) EM of 2 September 2009
Previous Committee Report None
Discussion in Council None planned
Committee’s assessment Politically important
Committee’s decision Cleared
Background

16.1 The Community has a two-phase policy for developing a global navigation satellite
system (GNSS). The first phase, GNSS 1, is the European Geostationary Navigation
Overlay System (EGNOS) programme. The second phase, GNSS 2, is the programme,
named Galileo, to establish a new satellite navigation constellation with appropriate
ground infrastructure. Galileo is based on the presumption that Europe ought not to rely
indefinitely on the GPS (the US Global Positioning System) and GLONASS (the Russian
Global Navigation Satellite System) systems, augmented by EGNOS. Galileo is being
carried out in conjunction with the European Space Agency** and there are a number of
agreements in place or being negotiated with third countries about cooperation in the
project. From early in 1999 we and previous Committees have reported to the House on
many aspects of the Galileo project, most recently in June 2009.> The matter has been
debated four times in European Standing Committee, most recently on 26 November
2007,> and once on the Floor of the House.”

54 See http://www.esa.int/SPECIALS/About_ESA/SEMW16ARR1TF_0.html and http://www.esa.int/esaNA/index.html.
55 (30514) 6257/09: see HC 19—xviii (2007-08), chapter 6 (3 June 2009) and chapter xx of this Report.

56 See Stg Co Deb, European Standing Committee, cols. 3-40.

57 See HC Deb, 2 July 2007, cols. 763-87.
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16.2 In September 2003 the Galileo Joint Undertaking was set up to take forward the
development and validation phase of the Galileo programme. It remained in place until the
end of 2006 when its responsibilities were handed over to the European GNSS Supervisory
Authority (GSA), established in 2005, by Council Regulation (EC) No. 1321/2004, as an
arms-length body to own Galileo on behalf of the Community and to regulate and oversee
it as a public private partnership.

16.3 Following collapse of public private partnership negotiations the Transport Council
agreed in November 2007 a revised timetable for Galileo, to be completed by 2013, and for
the funding to come wholly from the Community budget. The Council agreed a €3.40
billion (3.29 billion) cap on costs in the Financial Framework to 2013 and confirmed
general principles for public sector governance and the procurement strategy for the
programme. The subsequent Council Regulation (EC) No. 683/2008, in addition to
confirming the new funding arrangements, addressed issues of programme governance
(with the Commission identified as programme manager) and the procurement strategy
and, with the Commission being placed in overall control of the programme, confirmed
the GSA as a body to provide support to the Commission. The Regulation also requires the
Commission to prepare an annual report to the Council and the European Parliament on
the progress of the Galileo and EGNOS programmes.

The documents

16.4 Document (a) is the first of the reports from the Commission required by Council
Regulation (EC) No. 683/2008. It sets out the activities undertaken by the Commission
since the adoption of the Regulation and the work it has taken forward with the European
Space Agency and the GSA.

16.5 On EGNOS the report shows that:

e on Ist April 2009 the Commission took on ownership of EGNOS from the
European Space Agency;

e it has ensured continuation of operations by agreeing a temporary six month
contract (April to October 2009) with a service provider to operate EGNOS;

o the operator is a private company, ESSP (EGNOS Satellite Services Provider),
created specifically for this role, which has been formed by a conglomerate of
European air traffic service providers (including NATS from the UK);

e negotiations are underway to agree a more detailed long term contract with ESSP
— to operate the system for a period of five years, to 2013;

e on 31 March 2009 the Commission also signed a Delegation Agreement with the
European Space Agency, under which the latter will act as the Commission’s agent
for the design and procurement of EGNOS equipment and software renewals;

o the Commission has concluded a contract for the replacement of the EGNOS

satellite navigation transponders, which are nearing the end of their operational
life; and
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the Commission is embarking on further activities to ensure the full certification of
EGNOS for aviation use, to extend EGNOS coverage in Europe and further afield,
notably to Africa, and to pursue activities to develop the market for EGNOS
beyond those of aviation.

16.6 On Galileo the report first shows that the Commission has set up a new and clear
governance structure for the delivery of the Galileo programme as required by Council
Regulation (EC) No. 683/2008. This has involved:

setting up a European GNSS Programme Committee, a management committee
with Member State participation, which assists the Commission in the
management of the Galileo programme;

establishing a Galileo Inter-institutional Panel, comprising representatives of the
Council, the European Parliament and the Commission, as a forum for sharing
information — a first meeting took place in February 2009;

creating a new security board through which Member States’ security experts can
assist in the security activities on the programme — it replaces the security board
previously set up in relation to the Galileo Joint Undertaking;

signing a delegation agreement with the European Space Agency, in December
2008, for the latter to act as the procurement agent for the six work packages that
will deliver the Galileo infrastructure;

preparing a draft legislative instrument to bring the duties of the GSA, in Council
Regulation (EC) No. 1321/2004, into line with those of Council Regulation (EC)
No. 683/2008;>® and

appointing an independent project management team to provide external advice
on the Commission’s project management of the Galileo programme.

16.7 Secondly on Galileo, the report shows that:

the Commission and the European Space Agency have taken forward procurement
of the full 30 satellite constellation of Galileo and the accompanying ground
segment;

they have commenced negotiations with interested bidders for the six work
packages set out in the Council Regulation (EC) No. 683/2008 (system support,
ground mission systems, ground control systems, satellites, launchers and
operations), which will deliver Full Operational Capability (launch of satellites and
completion of all infrastructure by 2013); and

the Commission and the European Space Agency will evaluate the candidates for
the tenders and hope to have the majority of the contracts concluded by the end of
2009 with any remaining ones being completed early in 2010.

58 (30514) 6257/09: see HC 19-xviii (2008-09), chapter 6 (3 June 2009) and chapter 3 of this Report.
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16.8 On Galileo the report discusses, thirdly, the continuation of the development and
validation phase of the project, showing that:

the two experimental satellites are currently operating effectively;

the subsequent launch of the four In Orbit Validation (IOV) satellites, to allow
comprehensive testing of fully operational Galileo satellites in a space environment,
is still planned to begin in 2010;

in 2008 the European Space Agency identified the need for additional funding to
meet an expected shortfall in funding for the IOV phase;

reasons for the shortfall include increase in industrial costs, increase of launch costs
and increases in the European Space Agency’s own administrative costs because of
the delay;

the net shortfall amounted to €376 million (£320.39 million), which the European
Space Agency was unable to find a way of meeting these additional costs and the
Commission therefore agreed to fund the shortfall from its budget for Galileo; and

the Commission will continue to monitor the situation, because in funding the
shortfall, it has used the entire contingency fund set aside for Galileo to 2013 and
there is now little margin left in the current Financial Framework.

16.9 The Commission also uses the report to highlight a number of issues and activities on
which it is currently engaged and which it expects to bring before Member States for
consideration by the end of the year. These include:

a Communication and action plan on Galileo applications;

the Commission’s international activities such as those aimed at addressing
compatibility and interoperability issues with other GNSS providers (the USA,
Russia, China), those aimed at ensuring cooperation with third countries on
satellite navigation and those to address global standards and the control of the
trade in sensitive GNSS technologies; and

preparing a report setting out the Commission’s budgetary and governance
proposals for the operational and exploitation phase of Galileo from 2014 onwards,
in the next Financial Framework and beyond.

16.10 Document (b) is a special audit report from the European Court of Auditors. It
concerns the Community’s involvement in satellite navigation, that is EGNOS and Galileo
(referred to collectively as Galileo), in the period 2003-2006. The report includes a
response from the Commission to the Court’s recommendations.

16.11 The Court recognises that:

Galileo was the first of its kind in many areas for the Commission;

it was the first time that the Community and the European Space Agency had
collaborated on a space programme of this magnitude; and
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it was the first industrial programme to be managed at Community level and it
would have been the first public private partnership for the Community.

16.12 Collapse of the public private partnership negotiations in early 2007 led the Court to
examine the events leading up to it, principally;

what factors accounted for the failure of the concession process;

what factors accounted for the reported delays and cost overruns;

how much has Galileo benefited from spending on research and development;
how well did the Galileo Joint Undertaking integrate EGNOS and Galileo; and

whether the governance of Galileo was adequate.

16.13 The Court, noting that by the autumn of 2007, when the Council and the European
Parliament decided to redirect Galileo, the development of the programme had been set
back five years to 2013, is critical of the handling of Galileo by the Galileo Joint
Undertaking in a number of key areas. It recalls that:

the original timetable had envisaged that the deployment phase, that is the launch
of the full satellite constellation and the building of the ground infrastructure,
would be completed by the end of 2007; and

as it was, by 2008, no operational satellites had been launched (although two test
satellites had) and the original cost estimates for the preceding development and
validation phase of the programme had doubled to €2.10 billion (£1.79 billion).

But the Court also says that, whilst the Galileo Joint Undertaking did not achieve most of
its objectives, the majority of these were due to factors outside of its control. The Court’s
criticisms were that:

the Commission failed to actively direct the programme. Although between 1999
and 2004 it had actively played its role in initiating the programme and getting it
started, when it became apparent during 2005 that there would be delays and the
project would overrun on costs no corrective action was taken until March 2007;

the Galileo Joint Undertaking was required to negotiate a public private
partnership that had clearly been inadequately prepared. Despite there being
considerable experience within Member States on managing and running public
private partnerships, the Commission failed in its preparation to allow sufficient
time and provide sufficient and appropriate management resources;

the Galileo Joint Undertaking allowed the two competing consortia to merge into a
single consortium and in doing so lost any competitive element that could have led
to cost savings and greater value for money;

the Galileo Joint Undertaking’s regular reports identified several risks but it
reported the progress in an unduly positive light. Crucially it never reviewed the
feasibility of the programme or provided strong management but continued to
agree to postponements in its contract discussions with the bidders;
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e by continuing to report in such a positive light, the Galileo Joint Undertaking
denied Member States the knowledge to request corrective action;

e Member States acted in their own national interests and intervened on behalf of
their own national industries regarding the composition of the consortium that
was bidding for the concession contract as well as the location of the various
centres, ground infrastructure and headquarters needed for the Galileo
programme;

e an absence of a comprehensive market development approach limited the
usefulness of the Galileo research programme;

o this was further compounded by a lack of relevant projects under the Community’s
Sixth Framework Programme for research and development and the general delays
that Galileo experienced;

o integration of Galileo and EGNOS was only partially successful due to the Galileo
Joint Undertaking’s mandate being unclear;

o this particularly affected the delivery of the EGNOS programme and the Galileo
Joint Undertaking spent little time in developing the market for EGNOS;

e in relation to governance, the division of the roles and responsibilities of those
involved in the development and validation phase of the programme, Member
States, member countries of the European Space Agency, the Commission, the
Galileo Joint Undertaking and the European Space Agency, was poorly defined;
and

e the Commission did not providing adequate leadership in the development and
management of Galileo.

16.14 The Court makes five recommendations. These are that the Commission:

e needs to have more authority as a programme manager. To do so it should adapt
its resources and its legal and financial instruments to the specifics of the
development and management of the programme, a cooperative framework
between the Community and the European Space Agency should be created and
the Commission should ensure that it has the financial ability to commit itself to
the costs of the infrastructure over a long timeframe;

o should clarify the political objectives behind Galileo and translate them into
strategic and operational objectives to provide a robust road map that goes from
now to beyond its full deployment;

o should allow sufficient time to prepare the commercial operational phase, drawing
on best practice guidance from Member States and taking into account experiences
in comparable sectors;

e should address analysis, consolidation and validation of relevant user
requirements, development of enabling actions (that is a legal and regulatory
framework), promotion of EGNOS as a showcase for Galileo and development of a
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clear pricing policy or revenue model for Galileo and EGNOS and of a third party
liability policy; and

should ensure, for any future joint undertakings and industrial programmes, that
there are clear and compelling reasons for such action and establish a governance
structure that does not impede proper programme management by the Galileo
Joint Undertaking.

16.15 It its responses to the Court’s observations the Commission:

says that the public private partnership took account of studies of best practices,
but concedes that these were primarily in established business fields where risk
factors would already be known;

argues that the nature of Galileo made it very difficult to apply best practice and
that it was impossible to use a comparator;

argues that the time pressures meant that in its view it took the correct path in
opting for competitive dialogue as a procurement model;

says that there were no knowledge gaps in the Galileo Joint Undertaking staff and
that they were highly experienced in their relevant fields;

says that the merger of the two consortia was not encouraged or supported by the
Galileo Joint Undertaking, but after careful scrutiny it was believed that the single
consortium would offer better value for money;

makes it clear that Member States were also represented on the Supervisory Board
of the Galileo Joint Undertaking and therefore did not have to rely only on the
Commission for information on the programme;

asserts that it fulfilled its political responsibilities and sought agreement between
Member States by asking former Commissioner Karel van Miert to mediate and
says that in doing so it managed to progress the negotiations on the concession
contract;

says that, with further support from the European Investment Bank, the differences
were narrowed down to a few substantial issues that subsequently were to prove
intractable — these related primarily to a continuous and unresolved dispute over
the share of industrial work and the private sector’s liability for design and market
risks, that is potential revenues, because of the technical complexity of the
programme;

points out that EGNOS was an European Space Agency programme and its
development had been funded primarily by European Space Agency member
countries and industry — it had suffered from delays due to technological issues
and difficulties in the relationship between the industrial parties;

says that it believes that the roles of each party involved in the governance of
Galileo were clearly defined and that, in its opinion, the European Space Agency
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was clearly accountable for technological development, and the Commission was
responsible for all political responsibilities.

16.16 In response to the Court’s recommendations the Commission says that:

it has already taken steps to adapt its resources and its legal and financial
instruments to allow it to act as a programme manager — in addition to internal
recruitments, it has arranged for the transfer of 30 experienced staff from the
European Space Agency to provide a dedicated Galileo team and it is already
planning for adequate budgetary cover in the next Financial Framework;

the Communication on the future of Galileo beyond the deployment phase, which
Council Regulation (EC) No. 683/2008 requires of the Commission in 2010 and on
which it has already started work, will also cover the strategic and operational
objectives of Galileo, integration of EGNOS into Galileo, the actions necessary to
encourage the use of GNSS technology and a proposal for an appropriate
regulatory framework; and

it has set up and may set up other joint undertakings — each of these has and will
continue to be planned and assessed against criteria relevant to the activity on a
case by case basis.

The Government’s view

16.17 On the Commission’s report, document (a), the Parliamentary Under-Secretary of
State, Department for Transport (Paul Clarke) says that it contains no new policy
implications for the Government, but goes on to comment that:

in the discussions that led to the adoption of Council Regulation (EC) No.
683/2008 the Government had pushed for such reports and it therefore welcomes
the document;

the Government remains fully engaged in the GNSS programme through various
Community fora and as a member of the European Space Agency;

its focus on Galileo remains to ensure the delivery of a system to time and within
the budget of €3.4 billion (£3.29 billion) agreed by the Council and the European
Parliament;

it remains committed to the delivery of an economically useful and commercially
viable system as the best means of delivering benefits for Community economies;

in doing this the Government’s focus remains on cost control, mitigation of risks
and value for money, through effective programme management with clear lines of
responsibility, open procurement and regular reviews of likely revenues;

it therefore fully endorses the Commission activities in setting out a clearer and
more transparent governance structure for taking the programme forward; and

it agrees with the Commission that there are significant challenges ahead for the
programme and therefore supports the its intention to bring forward a review of
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the programme in 2010 and to set out proposals for the operational and
exploitation phase of Galileo after 2014.

16.18 The Minister then discusses in more detail some of the issues arising from the
document. First, on EGNOS he says that:

the Government understanding is that all the relevant parties involved in the
negotiations to agree a contract for a permanent service provider to operate
EGNOS are optimistic that an agreement will be reached over the summer of 2009;

the certification process to ensure that EGNOS can be certified for aviation use is
already underway and it is currently expected that it will be achieved in the first
half of 2010;

NATS is involved in all these negotiations; and

the Government supports the process as it agrees that EGNOS can offer users
enhanced accuracy that will make it suitable for safety critical users, in particular
the aviation community.

16.19 On Galileo, more generally, the Minister tells us that:

discussions have started and are continuing in Working Groups on the draft
legislation to bring Council Regulation (EC) No. 1321/2004 into line with Council
Regulation (EC) No. 683/2008;>

the Government’s fully accepts and supports the Commission’s aim of addressing
the legal inconsistencies between the two Regulations and agrees that it has to be
done as soon as possible;

a first reading deal with the European Parliament would help in avoiding costly
delays — however it is essential that the Regulation is fit for purpose and
discussions are ongoing with a view to ensuring its provisions, particularly those
relating to security (and on how the Commission proposes to oversee security
accreditation) are appropriate;

the Government shares the Commission’s concerns about the funding the IOV
shortfall, particularly about the likely effect of this on the overall longer term
budgetary envelope for Galileo;

in line with its priority objectives for Galileo, the Government will remain vigilant
in its aim to ensure value for money through disciplined project management,
open procurement and effective financial management to ensure the project is
brought in within the agreed €3.40 billion ceiling;

the Government is keen to see competition in the procurement for the Full
Operational Capability phase — such competition is essential if costs are to be
controlled;

59
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e UK industry is already benefiting from contracts in the current development phase
of Galileo and a number are well placed to gain contracts in the open procurement
phase for Full Operational Capability and thus ensure maximum benefit for the
UK from the programme;

e itis of utmost importance that the procurement is successfully concluded as soon
as possible in 2010 if the challenging timetable for Galileo is to be met and the
Government will continue pushing for this objective;

o the Government looks forward to the Commission’s paper on GNSS applications
and its proposed Action Plan — a successful Galileo can be expected to further
stimulate the market for satellite navigation applications in a wide range of
economic sectors and the Action Plan will be very important in launching further
discussion on the wider commercial opportunities for Galileo;

o on the Commission’s activities with third countries, the Government fully supports
the need to ensure compatibility and interoperability with other GNSS and to
ensure the non-proliferation of sensitive technology;

o the Government agrees that there are potential advantages for the Galileo
programme and benefits for Community industry in extending formal cooperation
between the Community and third countries, to increase the commercial potential
and market development opportunities; and

e the Commission is close to concluding a cooperation agreement with Norway to
cover its involvement in the Galileo programme and will shortly be seeking a
mandate to pursue a similar agreement with Switzerland, both of which initiatives
the Government supports.

16.20 On the European Court of Auditors’ Special Report, document (b), the Minister says
that:

o given that it is a historical perspective of the Galileo programme during the period
2003-2006, there are no policy implications for the UK;

o the report is welcomed by the Government for providing an independent review of
Galileo and it should be noted that several of the issues reported by the Court were
in accord with concerns raised by the Government at the time;

o the Government has always argued within the Galileo arena for improvements in
its governance, advocating the need for effective political oversight and
transparency, with clear lines of responsibilities for all parties and arguing that in
any public procurement of the system there needs to be more robust estimate of
costs and risks, with better budget discipline, better cost control and better project
and risk management and that all procurement should be robust, open and fair;

o these concerns have been addressed, for the present, by the adoption of Council
Regulation (EC) 683/2008, which sets out the strategy for achieving Full
Operational Capability, confirms the new funding arrangements, is addressing the
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issues regarding programme governance and has set out a procurement strategy
that is open and transparent and which the Government supports; and

the Regulation also addresses issues regarding the role of the GSA that arose
following the collapse of the public private partnership — its role is now one of
supporting the Commission on the Galileo programme, but it has also retained its
specific responsibilities for technical certification, security accreditation and the
development of markets and the commercialisation of Galileo.

Conclusion

16.21 These documents provide useful information on the evolution and present
situation of the Galileo project. Although we clear both of them we note that:

the European Court of Auditors’ special report, document (b), confirms the
doubts we and our predecessors have held about both the conception and
management of the Galileo project; and

we will continue to take a close interest in developments, for the immediate
future particularly in relation to the draft Regulation on the GSA, which
continues under scrutiny,” but subsequently also on the Commission’s
proposed Action Plan and on financial provision and management.

17 Restrictive measures against the regime in Burma

(30854) Council Common Position amending current restrictive measures in

respect of Burma

Legal base Article 15 EU; unanimity

Department Foreign and Commonwealth Office

Basis of consideration EM of 12 August 2009

Previous Committee Report None; but see (30542)—: HC 19-xiv (2008-09),

chapter 12 (22 April 2009); (29621) —: HC 16-xix
(2007-08), chapter 9 (23 April 2008); (29368) 5401/08:
HC 16-xi (2007-08), chapter 9 (6 February 2008); and
(29083) —: HC 16~ii (2007-08), chapter 21 (14

November 2007)
To be discussed in Council 13 August 2009
Committee’s assessment Politically important
Committee’s decision Cleared

60 Ibid.
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Background

17.1 Starting with Common Position 1996/635/CFSP, the EU has adapted and
strengthened its sanctions regime against Burma over the last ten years in response to
deteriorating circumstances on the ground and the continuing failure by the government
of Burma to make progress on human rights and national reconciliation. In line with EU
sanctions policy the EU has worked to achieve positive change in Burma by placing
pressure on those responsible for its policies, whilst minimising any adverse impact on the
general population.

17.2 In 2006, EU Common Position 2006/340/CFSP imposed the following measures:

— avisa ban and assets freeze against named members of the military regime, the military
and security forces, the military regime’s economic interests and other individuals,
groups, undertakings or entities associated with the military regime and their families;

— avisa ban against serving members of the military of the rank of Brigadier-General and
above;

— a comprehensive embargo on arms and equipment that might be used for internal
repression and ban on military personnel being attached to diplomatic representations
in and from Burma;

— a ban on high-level bilateral government visits at the level of Political Director and
above;

— asuspension of most non-humanitarian aid;

— prohibition on EU companies making finance available to, or extension of participation
in, named Burmese state-owned companies, their joint ventures and subsidiaries.

17.3 In view of further deterioration of the situation in Burma, the EU adopted Common
Position 2007/750/CFSP on 19 November 2007 (which we cleared at our meeting on 14
November 2007). This provided for new restrictive measures concerning certain imports
from, exports to and investments in Burma/Myanmar, targeting its timber and extractive
industries, which provide sources of revenue for the military regime. It also broadened the
scope of the existing restrictions on investment by applying them also in respect of
investment in enterprises owned or controlled by persons or entities associated with the
military regime, and broadened the categories of persons targeted by the freezing of funds
and economic resources.”’

17.4 Then, on 6 February 2008, we cleared a revised Council Regulation which

e extended the current restrictive measures which provide sources of revenue for the
military regime of Burma/Myanmar in respect of:

— extending and updating persons subject to a travel ban;

— the freezing of their assets;

61 See headnote.
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— extending and updating the list of enterprises in Burma subject to an investment ban.
e proposed additional restrictive measures:

— an export ban on the industrial sectors of logs and timber and defined metals, minerals,
precious and semiprecious stones; to include diamonds, rubies, sapphires, jade and
emeralds (the Regulation will now include finished products with an exemption for
personal items of jewellery);

— an import ban on products from the above mentioned sectors;
— an investment ban on new trade in the above mentioned sectors;

— the provision of technical assistance or training related to relevant equipment and
technology destined for enterprises in the above industries in Burma/Myanmar.

17.5 Then, on 21 April 2008, we cleared Common Position 2008/349/CESP, which
renewed the current restrictive measures on sources of revenue for the military regime for
a further 12 months and amended the Annexes in respect of:

— updating persons subject to a travel ban (with the inclusion of members of the
judiciary) who are responsible for implementing acts of repression by the regime and;

— the freezing of their assets;

— updating the list of enterprises in Burma subject to an investment ban by adding a
further 30 names to the list.

17.6 This Common Position was due to expire on 30 April 2009.

17.7 The then Minister for Europe at the Foreign and Commonwealth Office (Caroline
Flint) wrote to the Committee on 31 March 2009 to say that she remained deeply
concerned about the situation in Burma. She noted that, now, over 2,100 political prisoners
continued to be detained, and the military government was resisting the UN’s efforts to
facilitate an inclusive process of national reconciliation and political reform. She described
EU sanctions against Burma as “amongst the toughest autonomous measures imposed by
the EU”, and said that they “send a strong message to the Burmese regime about our
determination to see democracy and respect for human rights in the country.”

17.8 Noting the EU’s adoption and adaptation of its sanction regime against Burma in
response to deteriorating circumstances on the ground, failure by the government of
Burma to make progress on human rights and national reconciliation, and the use of
forced labour, the then Minister said that the EU had worked to achieve positive change in
Burma by placing pressure on those responsible for its policies whilst minimising any
adverse impact on the general population — the aim of this pressure being to bring an end
to human rights abuses in Burma and encourage an early transition to civilian, democratic
rule. She said that the Government remained fully committed to maximising international
pressure for a peaceful transition to democracy and respect for human rights in Burma,
and described the EU Common Position as “an important part of our policy.” Noting that
its annual renewal required unanimous support from Member States, the then Minister
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said that “views in the Council on the efficacy of sanctions against Burma vary” but that “in
the absence of any real progress, the UK sees no ground for weakening sanctions.”

17.9 The then Minister also recalled the interest expressed by Committee in UK efforts to
secure change in Burma by engaging with China. This was in reference to the Conclusions
the Committee adopted at the end of its Report on the adoption of that current Common
Position, when it asked:

— for more of the background thinking to these longstanding sanctions measures, which
appeared to have had little effect on a brutal and inflexible regime;

— who the then Minister had consulted in the formulation of UK policy;

— what else the EU and the UK had been seeking to do, over and above, this sanctions
package, and what other ideas had been in play;

— what representations had been made at the most recent EU-China summit, whose
agenda had included “a broad range of bilateral, regional and international issues
including Burma/Myanmar”, % and by recent senior Government visitors to China.®’

17.10 The then Minister said that “that China has an important role to play in encouraging

political change in Burma” and that the Government “frequently encourage them to bring

their influence to bear as firmly as possible on the Burmese regime.” She noted that the

Government “recently welcomed the support of the Chinese government for the UN

Secretary-General’s Good Offices Mission”, and that “the Foreign Secretary last raised

Burma with Foreign Minister Yang at the UK/China summit which took place between 31

January and 2 February.”

Common Position 2009/351/CFSP

17.11 This latest Common Position, which we considered on 23 April 2009, essentially
extends the present Common Position for a further 12 months. Both the list of entities
subject to an asset freeze and the list of persons subject to an asset freeze/travel ban were
updated (e.g. to take account of changes within the government). Apart from these
changes, the restrictive measures were renewed as they were for a further 12 months.

17.12 In her supporting Explanatory Memorandum of 16 April 2009, the then Minister
recalled that the Council adopted the current restrictive measures after the violent
suppression of peaceful protesters in November 2007 — the so-called “Saffron Revolution”
— as well as the continued human rights abuses in Burma and detention of over 1100
political prisoners. This was, she again said, consistent with EU policy to increase pressure
on the military regime to enter into a meaningful and genuine dialogue with the
democratic opposition, whose ultimate aim is the eventual transition to civilian rule and
full respect of human rights, including the release of political prisoners and recognition of
the rights of ethnic communities.

62 http://ec.europa.eu/external_relations/china/summit_1107/index.htm.
63 See head note: see (29621) —: HC 16—xix (2007-08), chapter 9 (23 April 2008).
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17.13 The then Minister strongly supported renewal “as it binds the 27 Member States to a
robust policy in support of political change in Burma”; extension for a further 12 months
was warranted by the lack of improvement of the human rights situation and the lack of
substantive progress towards an inclusive democratisation process: “the Burmese military
have failed to meet the demands of the international community and continue to violate
human rights, including by continuing to detain and sentence democracy campaigners”,
and that “there are now estimated to be over 2200 political prisoners.”

17.14 In a further letter of 20 April 2009, the then Minister expanded on the Committee’s
interest in the nature of contacts with the Chinese authorities, as follows:

“The UN Good Offices Mission to Burma, pursued primarily by the UN Special
Envoy to Burma, Mr. Ibrahim Gambari, seeks to facilitate a process of national
reconciliation in Burma, by promoting dialogue between the military government,
opposition parties and ethnic groups. The ultimate aim of this mission is to see a
restoration of the democratic process in Burma and a substantial improvement in the
Human Rights situation. The UN Secretary General Ban Ki Moon publically stated
his frustration at the Burmese regimes lack of cooperation with the Good Offices
mission. China’s support is critical to the success of the Good Offices mission due to
their representation on the Security Council and unmatched influence over the
regime.

“The Foreign Secretary last raised Burma with Foreign Minister Yang at the
UK/China summit which took place between 31 January and 2 February. We
continue to urge the Chinese to use their influence with the regime and to
acknowledge the damage done to Chinese interests by the status quo. In response,
the Chinese urge us to see the regime’s roadmap and the 2010 elections in a positive
light and be more patient with the pace of reform. They maintain that positive
engagement is more effective than pressure and sanctions.”

17.15 Although we had no concern over them, we reported the roll-over of these proposals
because of the widespread interest in the situation in Burma in the House, to whom we left
any judgements over their efficacy or that of these approaches to the Chinese authorities.**

The draft Common Position

17.16 Against this background, Minister of State at the Foreign and Commonwealth Office
(Mr Ivan Lewis) explains in his Explanatory Memorandum of 12 August 2009 that on 13
May 2009 Aung San Suu Kyi (whom he thereafter refers to as ASSK) was arrested for
violating the terms of her house arrest:

“This violation was as a result of an American man who swam across the lake
surrounding her house, he says, to warn her that her life was in danger. ASSK’s house
arrest was due to expire at the end of the month and it is widely accepted that the
Burmese authorities are using the opportunity offered by this event to ensure ASSK
cannot participate in elections due in Burma early next year.”

64 see headnote: (30542)—: HC19-xiv (2008-09), chapter 12 (22 April 2009).
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17.17 The Minister recalls that in June and July the Committee was forewarned that
“should ASSK be found guilty the EU, with the UK’s full support, would seek to impose
further sanctions upon the Burmese regime.” He notes that “after much delaying the
verdict of ASSK’s trial was delivered on 11 August [and that] The guilty verdict means we
plan the imposition of additional restrictive measures”, which he describes as follows.

“Under these new measures the four individuals overseeing ASSK’s trial will be
added to the list of those subject to a travel ban and asset freeze within the EU.
Several new entities, most notably the media organisations responsible for the
Burmese junta’s propaganda, will be subject to an asset freeze. 48 other entities that
are currently subject to an investment ban have also been identified to have any
assets held within the EU frozen.”

17.18 The Minister notes that “the procedures for designating individuals are fully
compliant with fundamental rights.” He explains that

“Individuals may only be listed where evidence exists that they meet the criteria
under Article 4 of the Council Common Position 2006/318/CESP. Furthermore,
individuals subject to a visa ban would be entitled to challenge the implementation
or application of such a ban in the Member States’ courts. In addition, Common
Position 2006/318/CESP provides that Member States may grant exemptions from
(1) the travel ban for specified reasons, including inter alia, where travel is justified
on grounds of urgent humanitarian need and (2) the asset’s (sic) freeze, including
inter alia, where necessary to satisfy basic needs. There is also an EU procedure
whereby a designated person may apply to be de-listed.”

The Government’s view

17.19 The Minister says that:

“These measures are consistent with EU policy, often led by the UK, to increase
pressure on the military regime in Burma to enter into a meaningful and genuine
dialogue with the democratic opposition. The ultimate aim is the eventual transition
to civilian rule and full respect of human rights, including the release of political
prisoners and recognition of the rights of ethnic communities.”

17.20 The Minister concludes by saying that the Common Position will be adopted on 13
August 2009.
Conclusion

17.21 We acknowledge the endeavours of the Minister for Europe to forewarn the
Committee, accept the particular circumstances that have led to this breach of scrutiny
and clear the document.

17.22 In so doing, we ask that, in future, the Minister ensures that his Explanatory
Memorandum explains how such legislative changes are to be adopted.

17.23 We report these further proposals because of the widespread interest in the
situation in Burma in the House.
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17.24 With that interest in mind, we also once again remind the Minister that such
Explanatory Memoranda should also outline the wider context, and any action that has
been and is being taken by the Government, the EU or other countries — in this
instance, in relation to China, without whose support it is difficult to see these further
measures making any more impact than have the previous ones. We would have liked
to know, for example, if the situation in Burma was discussed during the most recent
EU-China Summit; and if so, what the Chinese response was.

17.25 For now, we leave it to others to judge what the likely impact of these additional
measures will be, though it is difficult to be optimistic in the light of the recent US$5.6
billion deal between China and Burma, with the help of Indian and South Korean
companies, to supply China National Petroleum Corporation (CNPC) with gas for 30
years.®

18 EU External Action: the Instrument for Stability

(30859) Commission Report: Annual Report on the Instrument for St ability
12674/09 in 2008
+ ADD 1

COM(09) 341

Legal base —

Document originated 9 July 2009

Deposited in Parliament 17 August 2009

Department Foreign and Commonwealth Office

Basis of consideration EM of 20 August 2009

Previous Committee Report None; but see (29656) —: HC 16-xxiv (2007-08),
chapter 11 (18 June 2008) and (27653-55)—: HC 34—
xxxv (2005-06), chapter 11 (12 July 2006)

To be discussed in Council To be determined

Committee’s assessment Politically important

Committee’s decision Cleared

Background

18.1 Towards the end of the previous Financial Perspective, the Commission and Council
decided to replace the then plethora of financial instruments for the delivery of external
assistance with a simpler, more efficient framework. Instead of the wide range of
geographical and thematic instruments that had grown up in an ad-hoc manner over time,

65 See http://www.timesonline.co.uk/tol/business/industry_sectors/natural_resources/article6809986.ece for further
information.
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the new framework comprises six instruments only, four of them new. The four new
instruments are:

— an Instrument for Pre-Accession Assistance;

— a European Neighbourhood and Partnership Instrument

— a Development Cooperation and Economic Cooperation Instrument, and
— an Instrument for Stability.

18.2 The first three all essentially repackage existing EC activity. The Instrument for
Stability, however, is a new instrument to tackle crises and instability in third countries and
address trans-border challenges including nuclear safety and non-proliferation, the fight
against trafficking, organised crime and terrorism. ®

18.3 We cleared the draft IfS Regulation on 12 July 2006.%” At that time, we noted that the
then Minister for Europe (Mr Geoffrey Hoon) confirmed that an original concern — how
in practice it would be prevented from encroaching on Common Foreign and Security
Policy (CFSP) activities and objectives — had been overcome. The later stages of
negotiation were difficult precisely because of the need to maintain a clear distinction with
CEFSP activities; but having worked hard to ensure that activities covered by the Regulation
were limited to those falling within the scope of the Community’s powers relating to
development co-operation and economic co-operation, he was satisfied that the agreed text
met concerns in these areas. He said that the Stability Instrument would cater for many of
the kinds of activities the existing Rapid Reaction Mechanism was intended to cover as well
as other existing Community activities in relation to, for example, combating anti-
personnel landmines, reestablishment of civilian administration in DR Congo and
Afghanistan, planning economic reconstruction in Iraq and supporting post-tsunami
reconstruction around the Indian Ocean — “all of critical importance to the Government’s
objectives”. The Commission would be required to submit all projects for the opinion of
the Stability Instrument Management Committee, composed of representatives of all
Member States — something on which he said that he had insisted, in order to exercise
proper political control.

18.4 The Instrument for Stability was allocated €2.1 billion between 2007 and 2013. The
UK’s share of the allocation is 17%, i.e. €350.5 million.

The 2008 Annual Report

18.5 An Annual report must be submitted to the European Parliament and the Council in
compliance with Article 23 of Regulation (EC) No. 1717/2006 of the European Parliament
and the Council of 15 November 2006 establishing an Instrument for Stability (the IfS
Regulation). This is, accordingly, the second such Annual Report.

66 Two existing instruments, for Humanitarian Aid, and for Macro Financial Assistance, were judged not to be in need
of modification, and were maintained. See http://ec.europa.eu/external_relations/reform/intro/ip04_1151.htm for
further background.

67 See headnote.
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18.6 The instrument is split into short term (70% of funding) and longer term (30% of
funding) measures, which work to build capacity to contain and prevent instability in third
countries through advising, training and financial support to recipient countries. The
Report details progress in 2008 on IfS short term projects and provides an update on the
financial commitments for the longer term measures.

18.7 The short term component provides technical and financial assistance to help
countries respond to crises or emerging crises. The commitment for 2008 was
€137,107,869, which has funded a wide range of projects across a broad range of thematic
issues:

— short term advice on post-conflict security reform in the Central African Republic,
Palestine and Timor Leste;

— measures in areas where European Security and Defence (ESDP) missions are
deployed, for example in Kosovo and Palestine;

— post-conflict support and post-disaster recovery programmes in Georgia, Lebanon,
Bangladesh and Peru;

— support for the rule of law and transitional justice in Sierra Leone and Solomon Islands.

18.8 Regionally the majority of support has been in Africa (29%), then Asia (17%), the
Middle East (12%), Kosovo and Georgia.

18.9 The IfS long term component covers crisis preparedness to trans-regional security
threats such as non-proliferation, trafficking, organised crime and terrorism.

18.10 The 2008 Annual Action Programme for trans-regional actions in the areas of
organised crime and trafficking (€13.3 million) was adopted in November 2008, and
provides funding for the Expert Support Facility (ESF) to identify potential projects using
Member State expertise, and for measures in Afghanistan, Africa, Latin America and the
Caribbean.

18.11 The 2008 Annual Action Programme for risk mitigation relating to chemical, nuclear
and biological materials (€23.5 million) was adopted in December 2008. The programme
provides support for alternative employment of former weapon scientists, enhance export
controls, and to strengthen the capabilities and intelligence systems to fight illicit
trafficking of materials. The 2008 programme has extended the geographical scope beyond
the former Soviet Union, to include countries such as Thailand, Egypt, Turkey and China.

18.12 The Commission will complete its first review to evaluate the implementation of the
Instrument in its first three years by 31 December 2010.

The Government’'s view

18.13 In his Explanatory Memorandum of 20 August 2009, the Minister of State at the
Foreign and Commonwealth Office (Mr Ivan Lewis) says that the UK supports the IfS
measures as part of a comprehensive approach to crisis response. He notes that funding
can be deployed rapidly and flexibly following a crisis, complementing other Financial
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Instruments for External Actions, including European Security and Defence Policy (ESDP)
missions:

“For example, in Kosovo the IfS is contributing €10m to support the running costs of
the International Civilian Office (ICO). The ICO, headed by International Civilian
Representative, Pieter Feith, supports Kosovo’s institutions, implementing UN
Special Envoy’s Comprehensive Proposal for Kosovo’s Status Settlement.”

18.14 The Minister also notes that the IfS longer term measures support UK priorities in
the fight against organised crime and counter-proliferation, drawing attention to UK
expert participation in 2008 in Expert Support Facility workshops run by the Commission
which influence long term work programmes, for example on bio-safety and security.

18.15 The Minister also notes that the Instrument for Stability total allocation of €2.1bn
between 2007 and 2013 has been reduced by €240 million, which was transferred to
another EU budget line — the Food Facility — to help the Commission’s response to the
increase in world food prices.

18.16 On the key issue of evaluation, the Minister says:

“With a project length of between 12 and 18 months, some 2008 short term crisis
response measures are still being implemented. The Commission has provided a
progress report on all 2007 and 2008 measures in the Annex to the Annual Report.
The Commission intends to conduct a full evaluation of 2007 and 2008 short term
measures in 2009/10, in which the UK is participating. The long term crisis
preparedness measures are harder to evaluate at this stage as some 2007 projects have
only started to be implemented in 2009.”

Conclusion

18.17 The new arrangements appear to have consolidated the good start that we noted
a year ago. However, the acid test will be the mid-term review in 2010.

18.18 Though the Report raises no concerns at this juncture, we considered that it
warranted a Report to the House because of the magnitude of expenditure, the nature
of the issues that the IfS is designed to tackle and the inter-relationship with the
Council’s ESDP activities.

18.19 We now clear the document.
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19 EU Special Representative in the former Yugoslav
Republic of Macedonia

(30866) Council Joint Action extending the mandate of the European Union
— Special Representative in the former Yugoslav Republic of Macedonia
— (FYROM)
Legal base Articles 14, 18.5, and 23.2; QMV
Department Foreign and Commonwealth Office
Basis of consideration EM of 27 August 2009
Previous Committee Report None; but see (30352) — HC 19-iv (2008-09), chapter
2 (21 January 2009)
To be discussed in Council 14-15 September 2009 General Affairs and External
Relations Council
Committee’s assessment Politically important
Committee’s decision Cleared
Background

19.1 EU Special Representatives (EUSRs) are appointed to represent Common Foreign and
Security Policy where the Council agrees that an additional EU presence on the ground is
needed to deliver the political objectives of the Union. They were established under Article
18 of the 1997 Amsterdam Treaty and are appointed by the Council. The aim of the EUSRs
is to represent the EU in troubled regions and countries and to play an active part in
promoting the interests and the policies of the EU.

19.2 An EUSR is appointed by Council through the legal act of a Joint Action. The
substance of his or her mandate depends on the political context of the deployment. Some
provide, inter alia, a political backing to an ESDP operation, others focus on carrying out
or contribute to developing an EU policy. All EUSRs carry out their duties under the
authority and operational direction of the High Representative (Javier Solana). Each is
financed out of the CFSP budget implemented by the Commission. Member States
contribute regularly e.g. through seconding some of the EUSR’s staff members.

19.3 The Committee last considered the mandate of the EUSR to Macedonia in January
2009, along with those of four other EUSR’s — Kosovo, Bosnia and Herzegovina, the
African Great Lakes Region and Sudan. The Council was asked to approve a twelve-month
extension of the mandates unchanged, with the exception of the EUSR for the FYROM,
where the proposed mandate extension was six months.

19.4 The EUSR for Macedonia, Erwan Fouéré, was initially appointed under a Joint Action
adopted on 17 October 2005. His mandate is to contribute to the consolidation of the
peaceful political process and the full implementation of the NATO-brokered 2001 Ohrid
Framework Agreement, which it was hoped would facilitate further progress towards EU
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accession through the Stabilisation and Association Process.®® The position is double-
hatted with the post of Head of the European Commission Delegation in Skopje.

19.5 The then Minister for Europe at the Foreign and Commonwealth Office (Caroline
Flint) explained the proposal as follows in her Explanatory Memorandum of 14 January
2009.

“The continued presence of an EUSR provides an essential contribution to the
consolidation of peace, stability and the rule of law in Macedonia. The EUSR plays a
key role in ensuring that the necessary efforts and reforms take place for the full
implementation of the 2001 Ohrid Framework Agreement, which ended fighting
between the ethnic Albanian National Liberation Army and Macedonian security
forces. These reforms are key for improving rights of ethnic Albanians through
respect for minority languages, an increased role in the national parliament and an
agenda for decentralization. The EUSR also offers advice and facilitates political
progress, working to foster a climate of trust and dialogue conducive to
implementing reforms necessary to progress towards the EU.

“These remain essential goals, in line with the latest European Commission progress
assessment, which underlined in particular the need for more constructive and
inclusive political dialogue focused on delivering reform progress.

“We judge that the political and security situation in Macedonia has been moving
forward positively overall, but that there remain challenges particularly in the light of
the recent and forthcoming elections. Parliamentary elections in 2008 were marred
by violence and intimidation as well as electoral malpractice, a key problem picked
out by the Commission’s annual assessment of progress. There will need to be an
improvement in conduct of forthcoming Presidential and local elections which will
take place in March 2009. If elections are conducted well, we will review the need for
a continuing EUSR presence.

“A distinct reporting chain is in place for Mr Fouéré’s two roles. The EUSR acts
under the authority and operational direction of the High Representative for the
Common Foreign and Security Policy, Javier Solana, as far as his tasks as EUSR are
concerned, and under the authority and operational direction of the European
Commission as far as his tasks as Head of the Commission Delegation are
concerned. This double-hatting arrangement has led to increased EU internal
coherence and co-ordination in the field, thus enhancing the impact and cost-
effectiveness of EU action. The Government therefore supports the retention of
double-hatting in Macedonia. The mandate is being extended for a further 6 months,
rather than a full year, to coincide with the period of Mr Fouérés appointment.”

68 The strategic framework for the EU’s policy towards the Western Balkan region.
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Financial Implications

19.6 The costs of EU Special Representatives are met from the CFSP budget, to which the
UK currently contributes approximately 17%. Information provided by the then Minister
on the budget allocation was:

Former Yugoslav Total: €305,000 UK share: €60,000
Republic of Macedonia (£45,000)

Our assessment

19.7 As the then Minister made clear, two of the EUSRs were involved in deep-seated crises
far from Europe, while those in the Balkans were, in two instances, taking over complex
and challenging responsibilities hitherto exercised by the wider international community.
All in all, given vivid ways in which these EUSR mandates illustrated how the breadth and
depth of the EU’s Common Foreign and Security Policy had developed in the decade since
its inception, and conscious of the wide interest in this issue in the House, we accordingly
recommended that these draft Joint Actions be debated in European Committee B. That
debate took place on 2 March 2009.¢

The draft Joint Action

19.8 This Joint Action extends the appointment of Erwan Fouéré as the EUSR in
Macedonia for a further six months, under his existing mandate.

The Government’s view

19.9 In his Explanatory Memorandum of 27 August 2009, the Parliamentary Under-
Secretary of State Foreign and Commonwealth Office (Chris Bryant) continues to endorse
the appointment on the same basis as did the then Minister for Europe at the beginning of
the year (c.f. the first two sub-paragraphs of paragraph 19.5 above). He continues as
follows:

“We judge that the political and security situation in Macedonia has been steadily
improving overall, but there remain some challenges. Following the violence and
intimidation, and electoral malpractice witnessed in the 2008 Parliamentary
elections, Presidential and local elections this year showed an improvement in
conduct. However, there are still tensions in the political climate, particularly over
progress in implementing the OFA, with one ethnic Albanian party boycotting
Parliament and questioning the continuing validity of the Agreement. The
forthcoming months will be crucial as the Macedonian government manages key
pieces of legislation and responds to the Commission’s annual assessment of
progress. If it does well and the political climate improves, we will review the need for
a continuing EUSR presence.”

69 See http://www.publications.parliament.uk/pa/cm200809/cmgeneral/euro/090302/90302s01.htm for the record of
that debate.
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19.10 The mandate is, he says, “being extended for a further 6 months, rather than a full
year, recognising the improvement in the political and security situation in Macedonia.”

19.11 The Minister continues to endorse the “double-hatting” arrangement, which he says
has “led to increased EU internal coherence and co-ordination in the field, thus enhancing
the impact and cost-effectiveness of EU action.”

19.12 Finally, the Minister says that the additional cost will be €263,000.

Conclusion

19.13 This further six-month extension seems sensible, and raises no questions. We
report it to the House because of the continuing interest in developments in the
Balkans and their impact on the enlargement process.

19.14 We now clear the document.

20 EU-Ukraine

(30886) Draft Council Decision on the position to be adopted by the
12631/09 Communities and its Member States within the Cooperation
COM(09) 381 Council established by the Partnership and Cooperation

Agreement establishing a partnership between the European
Communities and their Member States and Ukraine with regard to
the adoption of a Recommendation on the implementation of the
EU-Ukraine Association Agenda

Council Decision on the establishment of a Joint Committee

Legal base Article 1 of the Council and Commission Decision
98/149/EC, ECSC, Euratom of 26 January 1998

Document originated 22 July 2009

Deposited in Parliament 7 September 2009

Department Foreign and Commonwealth Office

Basis of consideration EM of 7 September 2009

Previous Committee Report None; but see (30615) 9029/09: HC 19- xviii (2008~
09), chapter 17 (3 June 2009)

To be discussed in Council 14 September 2009 General Affairs and External
Relations Council

Committee’s assessment Politically important

Committee’s decision Cleared, but further information requested
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Background

20.1 The European Neighbourhood Policy (ENP) aims to promote security, stability and
prosperity among the EU’s neighbours, by offering tailored financial assistance to support
implementation of agreed political and economic reforms. It covers Algeria, Armenia,
Azerbaijan, Belarus, Egypt, Georgia, Israel, Jordan, Lebanon, Libya, Moldova, Morocco, the
occupied Palestinian territory, Syria, Tunisia and Ukraine. The bilateral Action Plans
detailing planned reforms, agreed between the EU and each partner, form the central core
of ENP.”°

20.2 On 3 June the Committee considered Commission Communication 9029/09, on
“Implementation of the European Neighbourhood Policy in 20087, together with a number
of Commission Staff Working Documents that detailed progress in the individual ENP
countries concerned. EU assistance priorities are identified, together with the countries
concerned and other relevant actors, in general Country Strategy Papers (CSPs) covering 7
year periods, National Indicative Programmes (NIPs) covering 3 years and detailed annual
programmes.”’

20.3 In February 2005 the EU and Ukraine agreed an Action Plan under the European
Neighbourhood Policy setting out a jointly defined agenda of political, economic and
sectoral reforms.”

20.4 In commenting on the Commission’s assessment of progress thus far, the then
Minister for Europe (Caroline Flint) said:

“We agree with the assessment that the pace of reform has slowed due to political
instability and the economic crisis, including in key areas such as constitutional and
judicial reform and combating corruption. In spite of this, there have been some
positive developments, such as accession to the WTO, further progress on
negotiating an Association Agreement and continuing positive co-operation with the
EU Border Assistance Mission in Moldova. Ukraine also continued to align with the
majority of the EU’s CFSP declarations. And we are expecting Ukraine to join the
Energy Community Treaty by the end of the year, which should contribute greatly to
the EU’s energy security.””?

The draft Council Decisions

20.5 The first proposed Council Decision is to agree the adoption of a new Association
Agenda to replace the Action Plan, which expired in February 2009; the second is to
establish a Joint Committee to monitor its implementation.

70 At present, the EU does not have such plans with Algeria, Belarus, Libya and Syria, engagement with these countries
having been limited because of their current political situation; there are nonetheless EU assistance programmes in
several of them.

71 For further information on the European Neighbourhood Policy , see
http://ec.europa.eu/world/enp/documents_en.htm#2.

72 For full details of the EU-Ukraine relationship, see http://ec.europa.eu/external_relations/ukraine/index_en.htm
73 See headnote: (30615) 9029/09: HC 19— xviii (2008-09), chapter 17 (3 June 2009).
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20.6 In his Explanatory Memorandum of 7 September 2009, the Parliamentary Under-
Secretary of State at the Foreign and Commonwealth Office (Chris Bryant) says that:

— the new Association Agenda will have a dual purpose of preparing for and facilitating
the early implementation of the EU-Ukraine Association Agreement currently being
negotiated, and of providing a broader framework for the overall goal of achieving
political association and greater economic integration of Ukraine to the European
Union;

— the proposed Joint Committee will review progress in the implementation of the
Association Agenda and consider future priorities and any necessary adjustments.

20.7 The Minister encloses the text of the Association Agenda, which has been
provisionally approved by the EU and Ukraine, with his Explanatory Memorandum.

Legal Aspects

20.8 The Minister notes that the proposal is based on Article 1 of the Council and
Commission Decision 98/149/EC, ECSC, Euratom of 26 January 1998, and comments as
follows:

“We consider that this is incorrect and that the proposal should be based on Article 2
of the above decision. We are also discussing this with the Commission and the
Council whether Article 300(2)EC, second paragraph should be added to the legal
base.”

The Government’s view

20.9 The Minister goes on to say that the Government supports the proposed Association
Agenda and establishment of a Joint Committee to monitor its implementation. He sees
closer political association and greater economic integration into the EU as the most
effective way to support Ukraine’s development as a modern, independent, European
democracy, and the proposed Association Agenda as “a valuable tool to help implement
the economic and political reforms needed to achieve this.” Specifically, the Minister says,
the Association Agenda will help to consolidate democratic reforms, notably reform of the
judiciary, respect for the rule of law and human rights, transparency and democratic
accountability, the fight against corruption and increasing citizens’ participation in public
decision-making in Ukraine.

20.10 The Minister also welcomes “the fact that much of the character of Ukraine’s
European Neighbourhood Policy Action Plan has been retained in the proposed
Association Agenda”, explaining that European Neighbourhood Policy Action Plans “have
given operational substance to relations between the EU and its partners, and are becoming
important reference points for the donor community.” While “Ukraine remains part of the
European Neighbourhood Policy and the new Eastern Partnership” the Minister says that
“a new reform tool more closely calibrated to Ukraine’s ambitions and capacities has
become necessary as the EU’s relations with Ukraine have deepened.” He explains that the
substance of the Association Agenda has been developed jointly between the EU and
Ukraine “and thus constitutes an agreed reform agenda.” The establishment of a Joint
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Committee to monitor implementation “will ensure progress is measured in a coherent
fashion.”

20.11 The Minister further explains that negotiations on the EU-Ukraine Association
Agreement are continuing and that “it may take several years before the full Association
Agreement enters into force.” That being so, the Minister says that “the Association
Agenda will prepare for and facilitate the entry into force of the Association Agreement
and ensure that the EU and Ukraine are able to enjoy the full benefits of the Association
Agreement as it is ratified.”

20.12 On the legal aspects, the Minister says:

“The UK has raised a number of legal queries on this proposal with the Commission
and Council Secretariat. Given the breadth of the proposed Association Agenda and
the fact that it touches on a number of areas of member State competence we
consider that the proposed decision should be couched in terms of a Decision of the
Council and of the Member States acting within the Council. As mentioned above
we have also queried the choice of legal base for this proposal. The Commission and
the Council have undertaken to review the text of the decision in light of the
comments made by the UK.”

Conclusion

20.13 We have no concerns over the substance of the proposal, which would seem to be
entirely appropriate in terms of the development of one of the EU’s most important
ENP relationships.

20.14 However, we are concerned that a proposal concerning an important “mixed
competence” agreement has been put forward for adoption when the legal basis
remains undecided as between the Commission and the Council, and do not
understand why the Minister has not insisted on the matter being resolved beforehand,
especially when there is no apparent urgency.

20.15 Given the substance, we have no wish to hold this matter up. We also note that
the Council Decisions are subject to unanimity, and presume that the Minister would
not agree to their adoption unless and until they are on the legal basis that he favours,
and which we endorse.

20.16 On that basis, we now clear the document, but ask that the Minister writes to us
after the Council with details of the outcome and to explain why it was felt appropriate
to submit such an important proposal on the present basis.
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(a)

(29213)
15616/07

+ ADDs 1-2

(b)

(29214)
15690/07

+ ADDs 1-2

(0)

Draft Council Decisions on the signing and on the conclusion of
the Stabilisation and Association Agreement between the
European Communities and its Member States and the Republic of
COM(07) 743

Draft Council Decision concerning the signing and conclusion of
the Interim Agreement on trade and trade-related matters
between the European Community and the Republic of Serbia
COM(07) 744

(29427) Interim Political Agreement on Co-operation between the
— European Union and its Member States and the Republic of Serbia
Legal base (a) and (b) Articles 300 and 310 EC; unanimity
(c) —
Department Foreign and Commonwealth Office

Basis of consideration
Previous Committee Reports

Discussed in Council

Committee’s assessment
Committee’s decision

Minister’s letter of 15 August 2009

HC 19-xxiii (2008-09), chapter 8 (8 July 2009); HC
19-ix (2008-09), chapter 11 (4 March 2009); HC 19-v
(2008-09), chapter 16 (26 January 2009); HC 19-i
(2008-09), chapter 17 (10 December 2008); HC 16—
xxiv (2007-08), chapter 15 (18 June 2008), HC 16-xxi
(2007-08), chapter 17 (14 May 2008), HC 16-xii
(2007-08), chapter 1 (20 February 2008) HC 16-x
(2007-08), chapter 4 (30 January 2008) and HC 16-
viii (2007-08), chapter 5 (16 January 2008); also see
(26575) 8884/05: HC 34-i (2005-06), chapter 48 (4
July 2005); and (29103): 14999/07; (29104):15001/07;
(29100):14995/07; (29099): 14993/07;
(29101):14996/07; (29102):14997/07: HC 16-v (2007—
08), chapter 1 (5 December 2007)

29 April 2008 General Affairs and External Relations
Council

Politically important

Cleared (debate on 29 April 2008); further
information provided and requested
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Background

21.1 The Stabilisation and Association Process is the process devised by the EU to bring the
countries of the Western Balkans closer to the EU and to help prepare them for eventual
membership. The Stabilisation and Association Agreement (SAA) is a key step on the path
to EU membership. It establishes a far-reaching legal relationship between the EU and the
country concerned, entailing mutual rights and obligations; the gradual implementation of
a free trade area; reforms designed to achieve the adoption of EU standards in areas such as
justice, freedom and security, accompanied by formalised political dialogue; enhanced
regional co-operation; and a Stabilisation and Association Council to supervise
implementation.

21.2 The Commission completed negotiations for an SAA with Serbia on 10 September
2007. On 7 November 2007 Serbia and the Commission initialled the text of the
Agreement.

The Council Decisions

21.3 The purpose of the first Council Decision is to obtain Council approval to the text of
the Stabilisation and Association Agreement and “to engage the procedures for the
signature and final conclusion” of the Agreement.

21.4 The purpose of the second Council Decision is to authorise signature of an Interim
Agreement (IA), comprising the Community competence elements (trade, agriculture,
industrial and competition provisions of the SAA) at the same time as the SAA, to come
into force as soon as possible after signature, to take account of the fact that ratification of
the SAA may take up to a year following signature.

Previous consideration

21.5 Our previous consideration is detailed in our previous Reports. In brief, the
Committee has been engaged in prolonged discussion with successive Ministers for Europe
since January 2008 about signature of these Council Decisions and, given differences then
obtaining among Member States on the signing of the Interim Agreement, an Interim
Political Agreement. In the event, they were resolved among Member States in such a way
that the 29 April 2008 GAERC approved the Council Decisions, whereupon the two
agreements were signed. On the same day, European Committee B debated these
documents and a collection of annual progress reports on the Western Balkan EU
aspirants.”

21.6 We have had no concerns over the nature of the SAA or of its conclusion with Serbia
per se: on the contrary; however, what had bedevilled this process all along was the
behaviour of the Serbian authorities with respect to the International Criminal Tribunal for
(former) Yugoslavia (ICTY). Although the ICTY had been prepared to indicate to the
Commission and Council that cooperation had improved sufficiently to warrant continued
negotiation and, latterly, initialling of a text, it was plainly not yet able to certify that “full

74 See http://www.publications.parliament.uk/pa/cm200708/cmgeneral/euro/080429/80429s01.htm. for the record of
that debate.
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cooperation” obtained. The Committee’s concern has thus revolved around this associated
ICTY Conditionality.

21.7 Our three most recent Reports summarise our discussion with the previous (Caroline
Flint) and present Minister for Europe (Baroness Kinnock of Holyhead), and in particular
the former’s letters of 4 December 2008 and of 16 and 18 February 2009 and the latter’s
letter of 30 June 2009. In essence, the Committee sought to understand the process
whereby the Government shifted its position — first abandoning the requirement for full
cooperation prior to signature of the SAA, and then abandoning it prior to implementation
of the IA — and the then Minister sought to explain how this had happened. Following the
23 February 2009 GAERC meeting, the then Minister said that:

“There was an inconclusive discussion on the possibility of implementing Serbia’s
‘Interim Agreement’ with the EU. I confirmed that, while the UK would be ready for
the EU to recognise Serbia’s significantly improved co-operation with the
International Criminal Tribunal for the former Yugoslavia (ICTY) in The Hague by
allowing entry into force of Serbia’s ‘Interim Agreement’, full co-operation with
ICTY remains the condition set by the EU for ratification of Serbia’s Stabilisation
and Association Agreement with the EU.”

21.8 The Government’s position on this matter now being finally made clear, we looked
forward to hearing more from the Minister as and when the situation changed — either
within the confines of the Council or in the degree of cooperation by the Serbian
authorities — and, in the meantime, given the degree of interest in the House in the
western Balkans and in the degree of cooperation with the ICTY on the part of both
prospective and aspiring Candidate countries there, we reported these further exchanges to
the House.”

21.9 In her 30 June 2009 letter, the Minister (Baroness Kinnock of Holyhead) wrote about
the discussions on Serbia’s co-operation with ICTY at the General Affairs and External
Relations Council (GAERC) on 15/16 June, as follows:

“Following his visit to Belgrade on 11/12 May 2009 and formal presentation of the
ICTY completion strategy to the United Nations Security Council (UNSC) on 4 June
2009, ICTY Chief Prosecutor Serge Brammertz was invited to the GAERC on 15
June to discuss Serbia’s co-operation with ICTY. I attach a copy of the relevant
section of Brammertz’s report to the UNSC for your information.”® Following
Brammertz’ presentation, there was a debate amongst EU Member States on the
implications of Brammertz’ report for implementation of Serbia’s Interim
Agreement and ratification of her Stabilisation and Association Agreement (SAA).

“As my predecessor informed the Committee, the Government’s existing policy is
that the UK would be content to implement now Serbia’s Interim Agreement on the
basis of Serbia’s significantly improved co-operation with the ICTY, while keeping
ratification of the SAA conditional on Serbia’s full co-operation with the ICTY. In
our view, ‘full co-operation’ would mean committed and sustained activity from the

75 HC 19—x (2008-09), chapter 11 (4 March 2009); see headnote.
76 Reproduced at Annex 1 to this chapter of our Report.
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Serbian Government, demonstrating 100 percent effort and political will. Co-
operation with the Tribunal covers efforts in a range of areas including: tackling
support networks; meeting requests for documents; allowing access to archives;
ensuring protection of witnesses; as well as locating and transferring remaining
indictees.

“However, discussion at the 15/16 June GAERC confirmed that there was no
consensus amongst EU Member States on implementation of the Interim Agreement
and the EU will therefore not at this stage proceed to unblock it. In the event that
consensus on this issue be reached in subsequent EU discussion, we envisage that the
IA will be unblocked in due course by revisiting the existing GAERC conclusions on
ICTY conditionality, rather than by a Council Decision (the Minister’s
emphasis). However, like my predecessor, I will keep the Committees updated of any
future progress on this issue.”

Our assessment

21.10 In her letter of 4 December last, the then Minister said that “Implementation of the
Interim Agreement involves a further Council Decision, and is therefore subject to
Parliamentary scrutiny”. We therefore asked the Minister to explain why, and on what
basis, it had now been decided that “revisiting the existing GAERC conclusions” was an
appropriate way to “unblock it”. And why the Minister had underlined this sentence. All in
all, the impression given was that, contrary to the assurances that we had received hitherto,
the Government was seeking to move to the next stage and then announce the fact, so as to
avoid having to explain the decision to do so ahead of time.

21.11 Given that the interim SAA contains all the Community competence elements (i.e.,
trade, agriculture, industrial and competition provisions) of the SAA, we also asked the
Minister to explain what further Serbia would gain from the full SAA, i.e., what incentives
would the Serbian authorities then have to make them move with greater determination —
exercising “100 percent effort and political will” — towards full cooperation, as defined
above, including locating and transferring remaining indictees, and in particular Ratko
Mladic.

The Minister’s letter of 15 August 2009
21.12 In response to paragraph 21.10 above, the Minister says:

“As you are aware, the April 2008 GAERC approved both Serbia’s Stabilisation and
Association Agreement (SAA) and its Interim Agreement (IA) through Council
Conclusions. It adopted Council Decisions on the signing of the SAA and on the
signing and conclusion of the IA.

“The minutes of the same GAERC record two further decisions accompanying its
Conclusions. These are (i) that the ratification procedures of the SAA will begin as
soon as the Council decides unanimously that Serbia fully co-operates with ICTY;
and (ii) that Serbia’s IA will be implemented as soon as the Council decides
unanimously that Serbia fully co-operates with ICTY.



European Scrutiny Committee, 28th Report, Session 2008-09 103

“I understand from discussions between my officials and the Community
Institutions that unblocking the entry into force of the IA would take the same form
as the original block imposed by the April 2008 GAERC Conclusions and minutes
described above. It follows that, to unblock Serbia’s IA, the Council would need to:

i) Agree a set of Conclusions confirming its political will to unblock the IA; and

ii) take a unanimous decision, recorded in minutes, declaring that the IA should now
be implemented. This would unblock the entry into force of the IA (the decision to
conclude already having been taken, as set out above).

“I have taken note of the Committee’s strong interest in this issue and will continue
to keep it updated on developments.”

21.13 In response to paragraph 21.11 above, the Minister says::

“As you are aware, at Thessaloniki in 2003 the European Council agreed a
“membership perspective” for all the countries of the Western Balkans and
confirmed that “the pace of further movement of the Western Balkans countries
towards the EU lies in their own hands and will depend on each country’s
performance in implementing reforms, thus respecting the criteria set by the
Copenhagen European Council of 1993 and the Stabilisation and Association
Process (SAP) conditionality”.

“In the context of the Western Balkans there is a clear expectation that aspirant
members will conclude an SAA before applying for membership and that their track
record in implementation will be taken into account when considering whether to
open negotiations. The SAA has therefore become a key political stepping stone on
the path to eventual accession to the EU.

“There are also substantive and technical advantages of the full SAA over the IA. The
IA only covers specific (trade and trade- related) issues that fall within Community
competence. The SAA will establish a comprehensive framework for the relationship
between the EU and Serbia, entailing mutual rights and obligations. The SAA aims to
support stability and the development of a market economy, regional cooperation
and preparation for membership of the EU. It will thus focus on respect for key
democratic principles and the core elements which are at the heart of the EU single
market. SA Council and Committee meetings are designed to check the relevant
country’s progress in a wide range of areas and to help prepare the country, its
institutions and legislation, to be better aligned with the acquis once accession
negotiations are opened.”

Conclusion

21.14 We find the Minister’s response unconvincing. We asked her to explain why her
predecessor’s view, that a further Council Decision would be required, was wrong.
Instead, we are presented with an argument that seems designed to enable the
Government to move to the next stage and then announce the fact, so as to avoid having
to explain the decision ahead of time. In a nutshell, draft Council Decisions have to be
scrutinised; despite the Committee’s efforts to persuade the Foreign Secretary to the
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contrary, draft Council Conclusions (presently) do not. It is difficult to avoid the
conclusion that the Minister is thus seeking to avoid prior scrutiny of an important
Council decision.

21.15 We are equally unconvinced about the second part of the Minister’s response.
Most of it is cast in well-known terms, and otherwise fails to address at all the
Committee’s doubts as to what incentives the Serbian authorities will now have to move
with greater determination, exercising “100 percent effort and political will”, towards
full cooperation — this having been defined as including locating and transferring
remaining indictees, which most observers would expect to include Ratko Mladic.
Given the way in which the Government’s position has shifted (c.f. paragraph 21.7
above), a question mark thus continues to hang over the commitment to the
conditionality to which the Minister refers.

21.16 The House’s interest is in being informed of what the Government proposes to
do, and why, ahead of any decision, and not being “updated on developments” after the
event. We therefore call upon the Minister to write to the Committee — before any
“unblocking” Conclusions are agreed — to explain why such Conclusions are in
prospect.

Annex 1: “Report of Serge Brammertz, Prosecutor of the
International Criminal Tribunal for the Former Yugoslavia — May
2009

“Cooperation of Serbia

“30. Serbia has made additional progress in its cooperation with the Office of the
Prosecutor.

“31. In the past six months, Serbia’s assistance in terms of access to archives and the
provision of documents continued to improve. Serbia provided timely responses to the
large majority of requests for assistance from the Office of the Prosecutor and has
addressed nearly all important outstanding requests. Serbia’s National Council for
Cooperation with the Tribunal successfully led these efforts. The Office of the Prosecutor
encourages Serbian authorities to ensure that this trend remains stable and irreversible.
Their assistance in this regard will remain of paramount importance during the upcoming
senior leadership trials, including the Karadzic case.

“32. The Serbian authorities have responded adequately and in a timely manner to specific
requests for assistance, particularly in facilitating the appearance of witnesses before the
Tribunal. In specific cases, the Office of the Serbian War Crimes Prosecutor and Serbian
security agencies promptly responded to requests to secure the safety of threatened
witnesses by taking certain measures. As witness interference remains a serious problem
and a matter of serious concern to the Office of the Prosecutor, it will continue to work
closely with and rely upon the Serbian authorities when such cases are identified.
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“33. The most critical area of concern regarding cooperation from Serbia remains the
apprehension of fugitives Ratko Mladi¢ and Goran Hadzi¢. Based on currently available
information, the Office of the Prosecutor believes that both fugitives are within the reach of
Serbian authorities.

“34. In this regard, the Office of the Prosecutor continues to follow closely the efforts of
Serbian authorities to locate these fugitives and is regularly represented in coordination
meetings of the Action Team in charge of tracking fugitives. During the Prosecutor’s visits
to Belgrade in April and May 2009, Serbian authorities fully briefed him on the security
services’ tracking efforts.

“35. Since the arrest of Radovan Karadzi¢, further progress has been made at the
operational level. Serbia’s National Security Council and the Action Team have taken steps
to ameliorate the efficacy of ongoing operations and coordination between the different
government services. These services appear determined and capable to locate and arrest the
remaining fugitives. Complex and widespread search operations against fugitives and their
support networks are taking place. Notwithstanding certain deficiencies in recent search
and seizure operations, the professionalism of the government services in charge of
tracking has generally improved. Along with ground operations, a thorough review and
analysis of available information is now under way. Under the previous leadership of the
security and intelligence services, crucial information that could have led to the
apprehension of fugitives was not acted upon. As a result, the authorities are re-analysing
all information previously available and verifying all possible leads.

“36. In order to achieve additional concrete positive results in the near future, the Serbian
authorities must continue to provide all necessary support to the professional work done at
the operational level. Therefore, the Government, its members and key officials should
foster an atmosphere conducive to improved cooperation with the Office of the Prosecutor.
Negative and unjustified statements calling into question the integrity of the International
Tribunal are in this regard counterproductive and could have an adverse impact on
Serbia’s cooperation with the Tribunal.”
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22 EU Enlargement: Romania and Bulgaria

(a)
(30828) Commission Report on progress in Bulgaria under the Co-operation
12386/09 and Verification Regime
+ ADD 1
COM(09) 401
(b)
(30829) Commission Report on progress in Romania under the Co-operation
12388/09 and Verification Regime
+ ADD 1
COM(09) 402
Legal base —
Documents originated 22 July 2009
Deposited in Parliament 28 July 2009
Department Foreign and Commonwealth Office
Basis of consideration EM and Minister’s letter of 19 August 2009
Previous Committee Report None; but see (30347) and (30348); 6405/09 and

6407/09: HC 19-xvii (2008-09), chapter 8 (13 May
2009), HC 19-xiv (2008-09), chapter 6 (22 April
2009) and HC 19-xii (2008-09), chapter 3 (25 March
2009); also see (29876) 12177/08 and (29877)
12182/08 HC 16-xxix (2007-08), chapter 2 (10
September 2008); (29431) 6150/08 and (29432)
6161/08 HC 16-xiii (2007-08), chapter 15 (27
February 2008); (28754) 11491/07 and (28768)
11489/07 HC 41-xxxii (2006-07), chapter 11 (25 July
2007) and (27865) 13347/06: HC 34—xxxviii (2005-06)
chapter 3 (18 October 2006)

To be discussed in Council 14-15 September 2009 General Affairs and External
Relations Council

Committee’s assessment Politically important
Committee’s decision Cleared
Background

22.1 The accession negotiations with Romania and Bulgaria were concluded in December
2004 and a Treaty of Accession was signed on 25 April 2005. The UK ratified the Treaty on
5 April 2006.

22.2 The Commission’s October 2005 and May 2006 monitoring reports identified a
number of areas where further improvements were needed in order to meet all
membership requirements, and all of which went to the heart of a properly functioning
governance system based on the effective implementation of laws by an accountable,



European Scrutiny Committee, 28th Report, Session 2008-09 107

independent and effective judiciary and bureaucracy. The Accession Treaty allowed for a
delay until 2008, but only if the Commission recommended that either country was
“manifestly unprepared” for membership. The Commission’s final verdict was that both
countries would be in a position to take on the responsibilities of membership by 2007.

22.3 There were, however, still significant shortcomings, particularly on JHA issues (for
details, see our previous Reports). So, various post-accession measures were put in place,
the most crucial being the Mechanism on Cooperation and Verification — a process
whereby, having set benchmarks on JHA issues, the Commission works closely with both
governments on steps to meet them, and reports to the European Parliament and the
Council, with the sanction of non-recognition of judicial decisions under mutual
recognition arrangements if progress was insufficient.”” Accession on 1 January 2007 was
now essentially a fait accompli; however, given the range of outstanding issues and their
implications for actual and aspiring candidates, the Commission’s final verdict was debated
in the European Standing Committee on 15 January 2007.7®

22.4 Romania’s benchmarks are:

— Benchmark 1 — Reform of judicial process

— Benchmark 2 — Establishment of an integrity agency

— Benchmark 3 — Investigation of high level corruption

— Benchmark 4 — Corruption, in particular within local government
22.5 Bulgaria’s benchmarks are:

— Benchmark 1 — Independence/ accountability of judicial system
— Benchmark 2 — Transparency/efficiency of judicial process

— Benchmark 3 — Reform of the judiciary

— Benchmark 4 — High level corruption

— Benchmark 5 — Corruption at borders and in local government

— Benchmark 6 — Organised crime

Previous consideration

22.6 The Commission monitors progress and writes reports every 6 months: interim
reports at the start of the year and main reports at mid-year. We considered the February
interim reports on three occasions earlier this year. Both were described as a technical
update on significant developments during the 6 months prior to 15 January 2009; not an

77 Commission Decision 2006/929/EC of 13 December 2006 establishing a mechanism for cooperation and verification of
progress in Bulgaria and Romania to address specific benchmarks in the areas of judicial reform and the fight
against corruption and organised crime (OJ L 354, 14.12.2006, p. 56 and 58; see http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2006:354:0056:0057:EN:PDF and http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2006:354:0058:0060:EN:PDF).

78 Stg Co Deb, European Standing Committee, 15 January 2007, cols. 3-28.
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assessment of progress achieved, but “limited to measures that have either been completed
or where their finalisation can be expected”.

22.7 Both are summarised in detail in our recent Reports, together with the history of the
Committee’s consideration and assessment of the process thus far.

22.8 The Bulgaria “Outlook” concluded thus:

“The next assessment of progress by the Commission in summer 2009 will show the
extent to which Bulgaria has been able to address the shortcomings identified by the
Commission in the reform of the judiciary and to produce convincing and tangible
results in the fight against corruption and organised crime. In order to demonstrate
systemic and irreversible change, Bulgaria needs to show that it has put in place an
autonomously functioning, stable judiciary which is able to detect and sanction
conflicts of interests, corruption and organized crime and preserve the rule of law.
This means in particular adopting the remaining laws needed to complete the legal
system and showing through concrete cases of indictments, trials and convictions
regarding high-level corruption and organised crime that the legal system is capable
of implementing the laws in an independent and efficient way.”

22.9 The Romania “Outlook” concluded thus:

“The next assessment of progress by the Commission in summer 2009 will show to
which extent Romania has been able to successfully address the shortcomings
identified in the reform of the judiciary and to produce convincing and tangible
results in the fight against corruption.

“It will be crucial for Romania to achieve significant, irreversible progress by then.
Romania must demonstrate the existence of an autonomously functioning, stable
judiciary which is able to detect and sanction corruption and preserve the rule of law.
This means in particular adopting the remaining laws needed to modernise the legal
system and showing through an expeditious treatment of high-level corruption cases
that the legal system is capable of implementing the laws in an independent and
efficient way.”

22.10 In a brief 18 March 2009 Explanatory Memorandum the then Minister for Europe at
the Foreign and Commonwealth Office (Caroline Flint) supported the Commission’s
proposal to continue with the Cooperation and Verification Mechanism, saying that “a
rigorous, transparent and objective monitoring mechanism” was “essential to support
reform in Romania and Bulgaria, as well as ensuring the integrity of EU enlargement
policy” and “that EU support — not sanctions — is the best way to drive forward reforms.”

Our assessment

22.11 We noted that, while there had been some institutional progress, there was still a lack
of results, particularly with regard to successful prosecutions of high level corruption cases.
Notwithstanding that these reports were said by the Commission to be technical and not
assessments of progress, there was a sense of continuing, and understandable,
disappointment running through them, which we shared. The “Outlook” sections in
particular showed just how much doubt continued to remain about the commitment of the
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authorities in both countries to get to grips with issues that had been plaguing them since
before accession. Previously, the spotlight was on Bulgaria; now, it seemed, it was Romania
that was going backwards, and that, disturbingly, parliament remained part of the problem.

22.12 We noted similar hints in the Council Conclusions, which called upon both
countries “to intensify their efforts in the coming months by taking all necessary steps
without delay, in particular with regard to areas highlighted in the conclusions of the
Interim reports, in order to consolidate progress already made and calls upon them to
achieve substantial and lasting results.””

22.13 Against this background, we found it puzzling that the Minister had so little to say (a
mere 64 words of comment), all of which was about the process rather than what was
causing it to continue to falter. We were again left wondering how this process was, as the
Minister put it, “ensuring the integrity of EU enlargement policy”. We asked the Minister
to tell us more about what she thought was continuing to hold back real progress in both
countries.

22.14 All in all, we felt that it might be argued that this process — which, as we have said
before, seems to have been undermined at the outset by the participation of the parties
concerned and, by virtue of beginning after accession, to be devoid of any effective
sanctions — was introduced too late in the proceedings. The main lesson, we said, was that
this must not be the case when the readiness of Croatia, and others, came to be judged. As
both these Reports said, what was needed — before accession, not after — was an
“autonomously functioning, stable judiciary which is able to detect and sanction conflicts
of interests, corruption and organized crime and preserve the rule of law”, with “concrete
cases of indictments, trials and convictions regarding high-level corruption and organised
crime” demonstrating that “the legal system is capable of implementing the laws in an
independent and efficient way.” We asked if the Minister agreed that this should be
demonstrably so in other candidate countries before accession takes place.

22.15 We also asked the Minister to explain why these Reports were adopted so
peremptorily, with no opportunity for proper scrutiny and to undertake to ensure that the
full monitoring Reports are deposited in good time for proper scrutiny prior to their
consideration by the Council.

22.16 In the meantime, we retained the documents under scrutiny.®

The then Minister’s letter of 6 April 2009

22.17 The Minister said that she agreed with the Committee’s overall assessment and
shared its view of the underlying sense of disappointment reflected in the reports. Romania
and Bulgaria both had to make significant progress before they met the requirements of
CVM and “in order to maximise the benefits of EU membership.”

22.18 With regard to the barriers to progress, the Minister said that although some
progress was being made in both countries, it was being held back by “institutional inertia,

79 Auvailable at http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/gena/106332.pdf.
80 See headnote: HC 19—xii (2008-09), chapter 3 (25 March 2009).
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political point scoring, resistance to change, lack of experience and lack of will.” In
Bulgaria, the influence of organised crime was an additional complication. The only way to
tackle these was “to continue to work with Bulgaria and Romania, provide honest and
direct advice and to work closely with EU partners and the Commission through the
CVM.”

22.19 With regard to the circumstances in which the use of sanctions — or safeguards, as
they are referred to in the CVM — would be considered, the Minister said that these
intended as a last resort and were “a blunt tool”; she believed that “the regular Commission
reports under the CVM and diplomatic pressure for improvement, not least from the UK,
are useful levers.”

22.20 With regard to “lessons learned from the experience of Bulgarian and Romanian
accession and in particular how those lessons are being applied to Croatia”, the Minister
noted that a new chapter covering judicial reform, fundamental rights and anti-corruption
had been introduced in the accession negotiations, and that “I agree with the Committee
that we need to tackle the issues around judicial and public administration reform early on
in the process.”

22.21 Finally, the Minister asked the Committee to “rest assured that the full monitoring
Reports will be deposited with the Committee as soon as we have a published, final,
version.”

Our further assessment

22.22 We agreed with the Minister that both Bulgaria and Romania “have a significant
amount of progress to make before they meet the requirements of CVM.” But, in our view,
this progress needed to be made not just in order for them “to maximise the benefits of EU
membership”, but also for the rest of the EU not to find itself with the benefits of
enlargement being undermined.

22.23 We noted the Minister’s view that the CVM safeguard is “a blunt tool”. This
reinforced our view that if both parties — the EU and the candidate state — were to benefit
fully from accession, it was essential for the issues that continue not to be addressed
effectively by Bulgaria and Romania to be addressed, and not early on in the process (as the
Minister put it), but (as we had put it, and with which we invited the Minister to agree, but
which she seemed reluctant to endorse) before accession took place — the experience with
the CVM process having shown that leaving any aspect of judicial reform, fundamental
rights and anti-corruption until after accession was an invitation to the same “institutional
inertia, political point scoring, resistance to change, lack of experience and lack of will”
that, as she said, continues to blight Bulgaria and Romania and thus to short-change all
concerned.

22.24 We also noted that the Minister still did not explain why these Reports were adopted
so peremptorily, with no opportunity for proper scrutiny; nor were we at all assured by
what she said regarding the main Reports in the summer. Given the overall context, we
believed that the House had the right to consider these Reports, and if necessary to have
them debated, prior to the adoption of any Conclusions by the Council, and accordingly
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asked the Minister to assure us that she would ensure that they were deposited in
accordance with this request.

22.25 In the meantime, we continued to retain the documents under scrutiny.*'

The then Minister’s letter of 12 May 2009

22.26 The Minister agreed with the Committee that “it is important for long term
confidence in the EU enlargement process that post accession monitoring measures
introduced for Romania and Bulgaria are effective and result in the successful
implementation of reforms required”, and said that “the importance that the Bulgarian and
Romanian governments attach to the CVM demonstrates that it is still an important and
credible driver for reform in both countries.” She also supported the assertion that any
country that wished to join the EU must meet clear standards on issues such as judicial
reform and independence, respect for fundamental rights and tackling corruption. She
noted that the EU had moved “from an accession process based on target dates to a
conditions based approach”, and described the UK as “a strong supporter of enlargement
based on robust but fair conditionality”. She said that she would look closely at these issues
as part of the chapter on the judiciary and fundamental freedoms which is a new part of the
accession negotiations, and insist that benchmarks are set in key areas to give the
Government confidence that critical issues will be addressed before accession takes place.

22.27 The then Minister went on to assure the Committee that she took “the Government’s
obligations in enabling the Committee to carry out its scrutiny role very seriously.” She
described these Interim Reports from the Commission as “non-binding, non-legislative
documents ... of general interest to the House”, as a result of which she “was happy to
deposit the reports with the Committee and to listen to your views on the issues they raise.”
She said that she had made it clear to her officials that the delay in providing the
Explanatory Memorandum in this case was unacceptable, and that the next monitoring
reports “would be deposited in the libraries of both Houses as soon as we have final,
published versions and an explanatory memorandum produced to accompany them.”

Our further assessment

22.28 On the basis of the evidence thus far, we found it difficult to agree that “the CVM
demonstrates that it is still an important and credible driver for reform in both countries.”

22.29 We were also puzzled that the then Minister meant by saying that “any country that
wishes to join the EU must meet clear standards on issues such as judicial reform and
independence, respect for fundamental rights and tackling corruption”; this, we felt, was
not the issue; that, rather, was what those standards are. In our view, the Commission had
set them out clearly in its latest interim Reports. The Minister still seemed reluctant to
agree that it was these standards that Croatia and others should have to meet before
accession. The ambiguity was compounded when she said that she “will insist that
benchmarks are set in key areas to give us confidence that critical issues will be addressed
before accession takes place”; given that the negotiations were well under way and the

81 See headnote: HC 19—xiv (2008-09), chapter 6 (22 April 2009).
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Enlargement Commissioner was talking of accession by the year’s end, we thought that the
benchmarks in question would have been set long ago.

22.30 With regard to the depositing of the next Reports, we noted that this was not a
matter of choice, as the Minister seemed to imply, but a requirement under the Standing
Order. We were glad that she acknowledged that the delay in providing the Explanatory
Memorandum in this case was unacceptable. We again noted our view that the House had
the right to consider these Reports, and if necessary to have them debated, prior to the
adoption of any Conclusions by the Council, and again asked the Minister to ensure that
they were deposited, with her Explanatory Memorandum, accordingly.

22.31 We also noted that we were to visit Croatia the following month to make our own
assessment of the situation there. In the meantime, we cleared the documents.??

The Commission’s main 2009 Reports

22.32 These were published on 22 July 2009. They are summarised and analysed in her
Explanatory Memorandum of 19 August 2009 by the Minister for Europe at the Foreign
and Commonwealth Office (Baroness Kinnock of Holyhead) as follows:

Bulgaria

“In Bulgaria, the new government of Boyko Borissov took office at the end of July,
and has pledged to address the problems of organised crime and corruption, and to
make an immediate start by implementing the recommendations in the Commission
report. There are some reasons for cautious optimism, but as before they key will be
results which the new government is able to achieve.

“The Commission’s report acknowledges that there has been some new momentum
in Bulgaria’s efforts to improve the judiciary and combat corruption since the last
report. The report also notes that the existence of organised crime and corruption in
Bulgaria is no longer denied and efforts are being made to tackle these problems.
However, the efforts made have had limited effect and they have not been backed up
by a broad political consensus. Organisational reform to tackle organised crime and
corruption has only been successful for the fight against corruption as joint teams
have been set up for this purpose. The report finds that there is a lack of initiative in
tackling corruption in vulnerable areas such as health and education. Profound
reform of the judiciary is still to begin. The inspectorate of the Supreme Judicial
Council has started to develop an encouraging track record in investigations,
however overall the functioning of the judiciary is still hampered by its current
complexity, formality and by being subject to lengthy delays.

“The technical report’s findings on each of the 6 benchmarks for Bulgaria can be
summarised as follows:

82 See headnote: (30347) and (30348); 6405/09 and 6407/09: HC 19—xvii (2008-09), chapter 8 (13 May 2009).
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“Benchmark 1 — Independence/ accountability of judicial system

“The report finds that Bulgaria has created the basis for an independent and
accountable judicial system. The Inspectorate to the Supreme Judicial Council has
achieved an encouraging track record in investigating disciplinary violations and
systematic weaknesses of judicial practice since becoming fully operational at the end
of May 2008. Some of the findings of the Inspectorate have resulted in improved
judicial practice or led to interpretive decisions by the Supreme Court of Cassation.
The inspectorate has continued to fulfil its plan of scheduled inspections, resulting in
the opening of several disciplinary cases since June 2008 and in a large number of
recommendations to improve judicial practice. The report finds that in most cases
the sanctions proposed by the inspectorate are confirmed by the Supreme Judicial
Council (SJC) as the sanctioning body for disciplinary recommendations, but that in
some cases disagreements have emerged. The report finds that the SJC should assure
systematic follow-up to the general and thematic inspections of the inspectorate.

“Benchmark 2 — Transparency and efficiency of judicial process

“The report states that criminal justice in Bulgaria suffers from an outdated Penal
Code and over formalistic Penal Procedure Code. Bulgaria has formulated a strategy
for a new penal policy to address the shortcomings of the Penal Code, however in the
last 12 months this has resulted in only relatively minor amendments.

“Some technical amendments were made to the Penal Procedure Code in December
2008, but these do not address systematic procedural weaknesses and flaws in the
Bulgarian judicial process. The report recommends that Bulgaria should develop and
implement a convincing monitoring mechanism to assess the impact of the Penal
Procedure Code on judicial efficiency. The Law on Amnesty introduced on 22 April
2009 is intended to reduce the workload of the justice system, however the report
notes that including abuse of public office (when committed by negligence) in the
amnesty sends mixed messages at a time when systematic fraud with EU funds is
under investigation. In the pre-trial phase, the report finds that, despite legal
clarification, there continues to be overlap of competences between different law
enforcement authorities. However, the creation of joint teams has seen first
successes, particularly in the prosecution of EU fraud. The report also states that
there continues to be divergence in the application of the law between courts and
that equal application of the law should be promoted by the Supreme Judicial
Council and the Supreme Cassation Court. With regard to the Administrative
Procedure Code (APC), the report finds that the monitoring system for the
implementation of the APC is mature, with the frequency of inspections having
increased in the last year. New criteria for monitoring the Civil Procedure Code
(CPC) have been in place since August 2008. However, the report concludes that the
new CPC has not achieved the expected gains in efficiency, with the slow
enforcement of court orders the main weakness. Finally, the report notes that once
adopted the draft Statutory Instruments Act should improve the general quality of
lawmaking through codification of the legislative process and clear rules for
transparency.
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“Benchmark 3 — Reform of the judiciary

“The Supreme Judicial Council (SJC) has demonstrated an increasingly pro-active
role in addressing the weaknesses of the Bulgarian judicial process by following up
on delays to high profile cases, and has established a list of recommendations to
speed up the process for cases of high public interest. However, the SJC has not yet
adopted an unequivocal pro-reform agenda, having failed to demonstrate that the
selection procedure for several senior appointments such as senior magistrates was
conducted in a way that was not characterised by partisan decisions and influence. It
therefore notes that the standards of transparency and professionalism applied by the
SJC should be reviewed. A unified code of ethics for magistrates was adopted on 20
May.

“Benchmark 4 — High level corruption

“The report finds that the reorganisation of the prosecution office regarding the
prosecution of fraud with EU funds has been successful, resulting in an efficient
organisation and demonstrating that progress can be made on this issue. However, it
also notes that this success has not been extended to other areas and that the capacity
of law enforcement agencies to deal with high level corruption on a large scale has
not improved over the last 12 months. Improvements have been made to the legal
environment for the fight against fraud, including an increase in penalties for EU
fraud and the adoption of a law on the prevention and detection of conflicts of
interest, but it is not possible yet to assess impact of this legislation.

“Bulgaria approached the Commission for advice on the conflict of interest law,
however it has not taken on board all of the Commission’s recommendations. A
useful series of legal amendments has been discussed to improve horizontal
screening of legislation, enabling more effective protection against fraud and
corruption, and work on this needs to continue. The report also notes that it is
important for Bulgaria to improve the capacity of various administrative bodies
which should be acting pro-actively in the enforcement of the law and the prevention
of fraud and corruption.

“Benchmark 5 — Corruption at borders and in local government

“The report notes that Bulgaria has implemented a number of preventative measures
over the last 12 months, including updating the National Revenue Agency’s IT to
enable it to act more efficiently. Bulgaria has also taken steps to strengthen the anti-
corruption committee at the Council of Ministers with the Deputy Prime Minister
now in the chair coordinating anti-corruption at a central level. However, the report
also finds that effective action to prevent corruption in vulnerable sectors and at a
local level has not yet been implemented and that an increase in staff in the relevant
inspectorates is needed to achieve more systematic progress. International
evaluations by the World Bank show little progress in the perception of corruption in
Bulgaria. The law prohibiting land swaps was passed in January 2009.
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Benchmark 6 — Organised crime

“Bulgaria has reorganised the prosecution of organised crime following the
Commission’s last full reports, however no permanent joint teams have been created
on organised crime as happened on the prosecution of EU fraud. Bulgaria has
indicated that the current set up of ad hoc teams would have to be replaced by a
permanent structure in the near future. Changes have also been made to
methodology, with the prosecution pro-actively targeting a limited number of high
profile cases. There report notes that there are some encouraging signs from this
pragmatic strategy, but that its success will depend on whether or not it brings about
convictions for more serious offences. The report notes that progress by the
Commission for the forfeiture of criminal assets has improved significantly since mid
2008 with 130 requests to freeze assets. However problems still remain and a legal
amendment to improve the efficiency of freezing assets was rejected by a wide
majority across party lines.”

Romania

“The report notes that the Romanian Government, supported by the prosecution
agency and the judiciary, has reacted effectively to address the concerns noted in the
February Interim report. However, it also that there is not a sense of an unequivocal
cross party commitment to drive on reforms. The adoption of the two Criminal and
Civil Codes in June 2009 was an important expression of political commitment to
the reforms, but these cannot come into force without the respective procedural
Codes which have to follow the normal parliamentary procedure and this is not
likely to be the case until 2011.

“The report notes that reform of the judiciary has been taken forward by the
adoption of a new Human Resource Strategy but that this has suffered from
budgetary and personnel difficulties. On local corruption there has been a
commendable initiative of exchanges of best practice between the different local
prosecution offices and the prioritisation of vulnerable sectors. The National
Integrity Agency is operational and has produced some good results. However, it will
not be until the results of the first cases regarding unjustified wealth and conflicts of
interest are known that the actual impact of the Agency can be fully assessed.

“The technical report’s findings on each of the 4 benchmarks for Romania can be
summarised as follows:

“Benchmark 1 — Reform of judicial process

“In the area of jurisprudence, the report notes that the appeal in the interest of the
law, determined by the High Court of Cassation and Justice (HCC]) is the most
tangible tool in enforcing a coherent jurisprudence. However, the procedures are
restrictive and time consuming and the fact that the HCCJ sometimes acts as a third
or first degree of jurisdiction also undermines the efficiency and transparency of the
mechanism. The Human Resource Strategy of the Superior Council of Magistracy
(SCM) has so far failed to deliver satisfactory results and despite some small forward
steps significant work remains to be done in staffing. There has been some
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restructuring of the Public Ministry but their efforts have been hampered by the fact
that staffing etc is handled by the SCM. The report notes that the Government has
prioritised the finalisation of the four criminal and procedure codes. The Ministry of
Justice has established a working group to undertake an impact assessment on all
four codes, which will be crucially important in ensuring that the new Procedure
Codes deliver real improvements. The SCM has taken elementary steps towards
enhancing its transparency and accountability. However, this has been undermined
by the incomplete publication of agenda items and decisions. The evaluation
mechanism to assess magistrates has yet to demonstrate that it is effective. On
judicial inspection, the report finds that the recruitment process appears still to
favour recruits from Bucharest. New rules preventing inspectors inspecting offices
where they have previously worked should help to prevent conflicts of interest.

“Benchmark 2 — Establishment of an integrity agency

“The report finds that the number of cases being taken on and completed by the
National Integrity Agency (ANI) has increased significantly in the last year, with 68
files having been referred to the competent institutions for sanctions or criminal
investigation as of 22 May. The initial results of the ANI in appeals made against its
determinations of incompatibilities and conflicts of interest are promising, however
at the time of writing the report none of the cases regarding applications by the ANI
for confiscation of unjustified wealth had yet reached a first decision, preventing a
comprehensive assessment of its performance in this area. The report finds that there
are indications that the existence of the ANTI is having a preventative effect.

“Questions also remain over the effect of the ANTI’s legal framework on its ability to
achieve its objectives and operate free from external influence.

“Benchmark 3 — Investigation of high level corruption

“The National Anticorruption Directorate (DNA) has maintained a good track
record of investigations into high level corruption and cases sent to trial include a
former Prime Minister and current and former Members of Parliament, including a
Minister. The DNA has demonstrated a positive non-partisan track record in dealing
with high level corruption. However, the report notes that problems remain, with
both Parliamentary procedures and the judicial process subject to delays. High level
trials remain lengthy as a result of defence attorneys’ requests for delays, often on the
basis of exceptions of unconstitutionality. A draft law that would have removed the
suspension of trials while the Constitutional Court decides on exceptions on
unconstitutionality was rejected by the Senate on 4 May 2009. The report also notes
that those cases at the highest level of public interest have failed even to reach a
preliminary decision, let along a final decision. There are also concerns over the
consistency of sentencing, although some of these concerns will be addressed by the
new Criminal Code. A bilateral project involving judges from the UK has
contributed to a study on sentencing and may lead to the HCC] issuing a ruling on
interpretative guidance for sentencing in corruption cases. Finally, the report states
that the stability of the anti-corruption framework remains cause for concern,
particularly the attempt by Parliament to change the nomination and revocation
procedures for senior prosecutor positions.
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“Benchmark 4 — Corruption, in particular within local government

“There has been some progress on individual measures taken under the National
Anti-Corruption Strategy but a complete assessment is not possible and detailed
results are not available. The steering committee tasked to oversee the strategy has
met only twice in the last year. EU funded awareness raising campaigns,
supplemented by other initiatives, have led to perception surveys showing increased
awareness of, and confidence in, the anti-corruption activities of key institutions.
However, surveys also highlight continued high levels of distrust. The National
Integrity Centre and the National Agency of Civil Servants have continued their
work in tackling corruption and significant efforts have also been made to strengthen
the law enforcement and prosecutorial response to corruption. The report finds that
it is too early to assess fully the results of the efforts by these organisations and others
but that the police are reporting an increase in intelligence leads and notifications to
prosecutors’ offices.”

The Government’s view

22.33 The Minister welcomes what she describes as “the Commission’s thorough reports.”
She agrees that “at a technical level some progress has been made” but also notes that
“there are serious, continuing problems which need to be addressed by the steps set out in
the reports.” She says that “we urge both countries to tackle the deficiencies noted in these
reports and endorse the Commission’s emphasis on the importance of there being a
consensus of political will to reform the judiciary and tackle corruption”, which “will
benefit the people of Bulgaria, Romania and all EU Member States.”

22.34 The Minister also strongly supports “the Commission’s view the mechanism will
need to continue until all the benchmarks have been fulfilled and that this is likely to be a
long-term process”, and concludes as follows:

“In both countries, the continuation of a rigorous and transparent monitoring
process is crucial to supporting progress on the essential reforms needed before
Bulgarian and Romanian citizens can realise the full benefits of EU membership. The
Government also agrees with the Commission that the mechanism should be
regarded in its entirety rather than as a checklist of individual benchmarks. The
Government shares the view of the Commission that the conditions for invoking the
safeguard clauses in the Accession Treaties have not been met. The time limit on the
safeguard clauses is not linked to the mechanism, which was never intended to
follow a fixed period.”

The Minister’s letter of 19 August 2009

22.351In her separate letter, the Minister for Europe “welcomes these balanced and
thorough reports from the Commission”, which she says “note that both countries have
made some technical steps in the right direction since the February interim reports [but]
... also recognise that a number of serious shortcomings persist in both countries, and call
on the Bulgarian and Romanian Governments to demonstrate the strong political will and
commitment to reform that is needed to deliver tangible and sustained results.” The
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Minister also reiterates her full support for the recommendation “that the mechanism must
continue until such a time as it can be lifted entirely”.

22.36 The Minister then goes on to note the Committee’s concerns in its letter to her of 21
July about EU business during the summer recess, regarding its capacity to scrutinise the
reports ahead of the likely adoption of Council Conclusions in September. The Minister
again says that “the Government takes its obligations in enabling the Committee to carry
out its scrutiny role very seriously and, in accordance with the Committee’s earlier request;
we are depositing the reports and explanatory memorandum at the earliest possible
opportunity.” She continues as follows:

“I recognise that, in practice, the coincidence of the publication of the reports with
the Parliamentary recess will limit the Committee’s ability to scrutinise the reports
ahead of the adoption of Council Conclusions. However, the timing of publication of
these reports is a matter for the Commission and is not subject to alteration by
requests from individual Member States. In addition, because these reports are non-
legislative and non-binding documents they are not formally subject to scrutiny and,
as such, the Government is unable to use its Parliamentary reserve to delay the
release of the reports. This is also the case with the adoption of Council Conclusions,
the timetable for which is set by the Presidency.

“The Government believes that the early adoption of Conclusions is important; it
sends a signal to Bulgaria and Romania about the significance the Council attaches to
these reports and the need for the Bulgarian and Romanian governments to maintain
momentum and deliver results on these fundamental issues.

“The Government remains committed to Parliamentary scrutiny and engagement
with the Committee. We welcome the close attention the Committee continues to
give to this important issue and will be happy to answer any questions raised
following your meeting on 10 September or when Parliament reconvenes in
October.”

Conclusion

22.37 We think that the Commission reports speak for themselves. As the Committee
has noted on a number of previous occasions, its concern is not with a post mortem on
Bulgaria and Romania’s accession but, rather, to ensure that the lessons that emerge
from it are incorporated into the way in which subsequent accessions are handled, and
specifically that of Croatia.

22.38 As well as visiting Croatia in June, the Committee also took evidence from the
Foreign Secretary on 2 July 2009 on enlargement, with a particular focus on the lessons
to be learned. The Committee referred specifically to the Commission’s earlier
judgement that both countries needed to demonstrate three things:

— “an autonomously functioning, stable judiciary, which is able to detect and sanction
conflicts of interests, corruption and organised crime and preserve the rule of law”;

— “concrete cases of indictments, trials and convictions regarding high-level
corruption and organised crime”; and that
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— “the legal system is capable of implementing the laws in an independent and
efficient way.”

and asked if he agreed with the Committee that Croatia needed to meet all of these
requirements before it is allowed to accede to the European Union.

22.39 The Foreign Secretary responded thus:

“The three areas that you have highlighted in your quotation are all very
important. They will all be very important in the Croatian case as well as in other
cases but the precise form in which judgement is made, in which benchmarks are
set, in which standards are set, obviously needs to be appropriate to the Croatian
case because, as you recognised in your question, it is not exactly the same
situation in Croatia as it was or is in Romania and Bulgaria. While all three issues
are important and are issues that no-one would deny that every citizen of the UK
has an interest in any member state of the European Union being able to act
properly in those areas, the precise way in which that is done for Croatia needs to
be appropriate for Croatia. That is why we have the 35 different chapters. I think
it might be helpful for the Committee to remind itself that there has been a
significant strengthening of the accession process since Romania and Bulgaria
came in. For example — and this speaks directly to your point — chapter 23 is a
new chapter addressing directly judicial reform, fundamental rights and anti-
corruption. That is a new chapter in the acquis, so that has to be negotiated
successfully before Croatia can come in. There is, secondly, recognition that
judicial and public administration reform, corruption and organised crime must
be tackled early and vigorously in preparation for accession. That speaks partially
to your concerns. Thirdly, there are now rigorous benchmarks for each and every
chapter, some of which I think you wrote to us about and we have sent back to
you those benchmarks. Just to be clear, they require candidates for European
Union membership to meet minimum standards before the negotiations are
opened and then also before they are closed. Fourthly, there is now a requirement
that we see implementation in some important areas, not just the passing of laws.
Obviously, some of you were in Croatia last week or the week before, and you will
have teased out the difference between passing a law and actually implementing
it. I think the new process that exists does recognise the need for implementation
as well as the passage of laws. Fifthly and finally, there has been a change in the
approach as regards target dates, which is that aspirant countries can have target
dates but we, as the European Union, do not have a legally binding date by which
an accession will happen. I think those are a recognition that the issues you are
raising are profound and appropriate and right to be raised. They are an attempt
to address those issues and, obviously, the accession process needs to be fair to all
countries but also needs to respect the fact that the countries are different
because, to quote you, they are not exactly the same.”®

22.40 A further letter of 25 July from the Foreign Secretary is at Annex 1 of this chapter
of our Report. There, he outlines in greater detail the strengthening of the accession

83 To be published as HC 761.
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process via the addition of a new Chapter 23 on judicial reform and fundamental
rights, within which Member States have to agree unanimously on opening and closing
benchmarks, and that they have been met, before the chapter can be opened or closed.
There, he notes that the Council has not yet set closing benchmarks and that “when the
moment comes we and the EU will certainly want to ensure that they set clear
requirements for tackling corruption, including a track record of results”.

22.41 We are drawing all this to the attention of the House because of the widespread
interest in the enlargement process, particularly in the Balkans, in the hope that it will
be of relevance if and when the time comes to consider an accession treaty concerning
Croatia.

22.42 In the meantime, we note with further disappointment the Minister’s approach to
the depositing of these documents. That “these reports are non-legislative and non-
binding documents” does not render them exempt from scrutiny: on the contrary.
Otherwise, no Commission Communication would be subject to scrutiny, which is a
nonsense. The question is not when they are published, but how quickly they are acted
upon by the Council. We wished the House to be given the opportunity to consider, and
if necessary, debate these reports prior to the adoption of Council Conclusions. Given
the continuing failings of both governments to respond to the Commission’s several
earlier diagnoses and prescriptions, and the subsequent Council Conclusions, we find
the argument that “the early adoption of Conclusions is important [because] it sends a
signal to Bulgaria and Romania about the significance the Council attaches to these
reports and the need for the Bulgarian and Romanian governments to maintain
momentum and deliver results on these fundamental issue” particularly unconvincing,
and see it more as an argument of convenience that once again deprives the House of an
opportunity to debate these documents, should the Committee have so recommended,
before Conclusions are adopted.

22.43 Given that such an opportunity no longer exists, we now clear the documents.

Annex: Letter of 25 July 2009 from the Foreign Secretary

“When I appeared before the European Scrutiny Committee for your evidence session on
EU enlargement and the Lisbon Treaty, on 2 July, I undertook to write setting out in more
detail how we and the European Commission assesses progress by Croatia on tackling
corruption.

“You will recall, that we had a substantial discussion on the lessons learnt from the
accession negotiations with Romania and Bulgaria, and I believe established much
common ground — both in our assessments of the issues and in our determination to
ensure that Croatia, through a strongly conditions based process, meets the EU-wide
agreed criteria before joining the EU. We believe it is particularly important for Croatia to
make demonstrable progress in strengthening its public administration, judiciary and
efforts to tackle corruption and organised crime. For the UK, these reforms will remain at
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the centre of the accession negotiations and we shall continue to provide significant
support for them, both through the EU assistance programme and bilaterally under the
aegis of our UK-Croatia Strategic Partnership.

“Turning to the Committee’s specific question, I want now to set out how the EU
collectively tackles corruption in the accession negotiations, how the Commission
monitors and supports progress, and what we are doing bilaterally to support key reforms.

“Tackling corruption in the accession negotiations

“Since the accession of Bulgaria and Romania, one way we have strengthened the accession
negotiations is by adding a new Chapter on judicial reform and fundamental rights
(Chapter 23).

“Before we agree to start negotiations on any Chapter, Member States require the
Commission to prepare an initial assessment of a candidate country’s compliance with
required standards. This then informs our collective decision on whether to open the
Chapter immediately or to require further preparatory work. If further work is needed the
EU can set specific benchmarks that must be met before that Chapter is formally opened
for discussion — another innovation since Bulgaria and Romania’s accession designed to
ensure that preparatory work is started early enough for all chapters during the
negotiations.

“In the case of Chapter 23 we set three opening benchmarks. One of these was a
benchmark requiring Croatia to provide a National Anti-Corruption Programme and
related Action Plans including timeframes, bodies responsible and budget necessary for its
implementation. In this we asked for specific emphasis on (a) the establishment of an
effective institutional mechanism of coordination for the implementation and monitoring
of anti-corruption efforts; (b) the effectiveness of legislation on financing of political parties
and election campaigns in addressing corruption; (c) measures to prevent conflict of
interest.

“The Commission provides support and specialist advice for Member States to assess
progress on the extent to which a candidate country meets benchmark requirements.
Negotiations cannot progress until all Member States are satisfied that benchmarks have
been met. When Member States are satisfied the Commission then prepares an EU
negotiating position (a Draft Common Position), including proposed closing benchmarks,
and recommends opening negotiations on the specific Chapter. Closing benchmarks
typically require candidates to demonstrate that they are fully prepared for alignment with
the acquis from the date of accession and often include a requirement for a satisfactory
track record on alignment and administrative capacity in line with relevant action plans.

“Once a Chapter is open the Commission provides Member States with further
assessments of progress, in particular against the benchmarks set. When sufficient progress
has been made the Commission will recommend provisionally closing negotiations on that
chapter. Negotiations cannot close until all Member States are satisfied that closing
benchmarks have been met. Furthermore, if new issues arise during the negotiations, there
is the potential to revise or add to the benchmarks; and, once a chapter is closed, if new
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information or evidence or regression came to light, the EU is able to reopen provisionally
closed chapters.

“As you will see, unanimous agreement by Member States is required at several stages in
the negotiation of each Chapter. This process thus gives us the opportunity to ensure that
conditionality is fairly set and robustly enforced throughout the negotiations.

In the case of the important Chapter 23, the UK and three other member states have made
clear that they are not yet ready to open discussions. We have been concerned that ICTY
Prosecutor Brammertz remains dissatisfied with the level of Croatia’s cooperation over his
requests for key documents for the trial of General Gotovina. The Council has not yet set
closing benchmarks but when the moment comes we and the EU will certainly want to
ensure that they set clear requirements for tackling corruption, including a track record of
results.

“In addition to the negotiations, the Commission also prepares an annual assessment of
progress for all candidate countries which reviews all Chapters and sets out priority areas
for action. In order to prepare this report the Commission consults widely, drawing on
information and assessments from the government, international organisations, and civil
society organisations and Member States. Commission delegations and Member State
Embassies can add particular insights, drawing on contacts and information from running
various technical support programmes. The Commission also organises regular meetings
of technical subcommittees on specific areas and expert missions drawing on Member
States experts. In June one such “peer group” of experts visited Croatia to look at judicial
reform, corruption and border management — this was the 5th such visit and included a
UK expert from Warwick University. A further mission is planned for September to look at
the suppression of corruption.

“EU and UK support for Croatian reforms

“Unsurprisingly, there is a wide degree of overlap between the Commission’s and our own
priority areas for progress by Croatia. At the top of our priority lists are tackling corruption
and organised crime, judicial and public administration reform, continuing progress on
the return of refugees, enhanced cross border co-operation as well as in more technical
areas like competition (especially over shipbuilding) and agriculture.

To help Croatia to meet EU standards, projects are funded by the Commission, for
example combating the trafficking of firearms and human beings; building a professional
civil service; tackling fiscal fraud; and strengthening consumer protection.

“In making our assessment of Croatia’s progress on accession the UK draws both on the
Commission’s work and on our own network. The FCO relies on the expertise of relevant
Whitehall Departments and agencies and our diplomatic representation in the region. The
UK Serious Organised Crime Agency (SOCA) has a targeted presence in the Balkans with a
SOCA liaison officer is based in Belgrade (supported by a locally employed member of staff
in the Zagreb Embassy), an HMRC fiscal crime liaison officer in Vienna. UK law
enforcement Authorities maintain good direct relationships with their Croatian
counterparts through joint operations and training, exchange and visit programmes.
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“The FCO’s Reuniting Europe Strategic Programme Fund provides £700,000 annually to
support Croatia’s transition to EU accession. A key focus for this work is the strengthening
of law enforcement and judicial institutions. Recent projects in Croatia have included
strengthening judicial inspection skills, improving court management and judicial training.

David Miliband”
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23 Stability and Growth Pact: excessive deficit procedure

(a)

(30758) Council Decision on the existence of an excessive deficit in Malta
11395/09

(b)

(30759) Council Recommendation to Malta with a view to bringing an end
11396/09 to the situation of an excessive government deficit

(c)

(30760) Council Decision on the existence of an excessive deficit in
11397/09 Lithuania

(d)

(30761) Council Recommendation to Lithuania with a view to bringing an
11398/09 end to the situation of an excessive government deficit

(e)

(30762) Council Decision on the existence of an excessive deficit in Poland
11399/09

(f)

(30763) Council Recommendation to Poland with a view to bringing an
11400/09 end to the situation of an excessive government deficit

(9)

(30764) Council Decision on the existence of an excessive deficit in
11401/09 Romania

(h)

(30765) Council Recommendation to Romania with a view to bringing an
11402/09 end to the situation of an excessive government deficit

(i)

(30766) Council Recommendation to Hungary with a view to bringing an
11404/09 end to the situation of an excessive government deficit
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Legal base Article 104 EC; —; QMYV for Decisions, two thirds of
weighted votes of all Member States except the one
concerned for Recommendations

Documents originated —

Deposited in Parliament 10 July 2009

Department HM Treasury

Basis of consideration EM of 20 July 2009
Previous Committee Report None

Discussed in Council 7 July 2009
Committee’s assessment Politically important
Committee’s decision Cleared
Background

23.1 The Stability and Growth Pact adopted by the Amsterdam European Council in June
1997 emphasised the obligation of Member States to avoid excessive government deficits,
defined as the ratio of a planned or actual deficit to gross domestic product (GDP) at
market prices in excess of a “reference value” of 3%.** Each year the Council of Economic
and Finance Ministers (ECOFIN) issues an Opinion on the updated stability or
convergence programme of each Member State.* These Opinions, which are not binding
on Member States, are based on a recommendation from the Commission. The economic
content of the programmes is assessed with reference to the Commission’s current
economic forecasts. If a Member State’s programme is found wanting, it may be invited by
ECOFIN, in a Recommendation, to make adjustments to its economic policies, though
such Recommendations are likewise not binding on Member States. This whole procedure
is essentially the Pact’s preventative arm.

23.2 On the other hand, the Pact also endorsed a dissuasive or corrective arm involving
action in cases of an excessive government deficit — the excessive deficit procedure
provided for in Article 104 EC and the relevant Protocol. This procedure consists of
Commission reports followed by a stepped series of Council Recommendations (the final
two steps do not apply to non-members of the eurozone). Failure to comply with the final
stage of Recommendations allows ECOFIN to require publication of additional
information by the Member State concerned before issuing bonds and securities, to invite
the European Investment Bank to reconsider its lending policy for the Member State
concerned, to require a non-interest-bearing deposit from the Member State concerned
whilst its deficit remains uncorrected, or to impose appropriate fines on the Member State
concerned.

84 This obligation does not apply to Member States, including the UK, whilst they remain outside the eurozone, but
they are required to endeavour to avoid excessive deficits.

85 The 16 Member States (Austria, Belgium, Cyprus, Germany, Greece, Finland, France, Ireland, Italy, Luxembourg,
Malta, the Netherlands, Portugal, Slovakia, Slovenia and Spain) that have adopted the euro have Stability
Programmes, whereas the other 11 Member States (including the UK) produce Convergence Programmes.
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The documents

23.3 On 7 July 2009 the ECOFIN Council endorsed Decisions that an excessive deficit
exists for Lithuania, Malta, Poland and Romania. Council Recommendations were then
issued for these five countries giving dates by which their excessive deficits should be
corrected. At the same time a Council Recommendation was also adopted for Hungary, in
continuation of the excessive deficit procedure for that Member State. (A Decision and
Recommendation were adopted also for Latvia — we are reporting separately on these.)* A
summary of the Council’s Opinions and Recommendations for each of the six Member
States is provided by the Economic Secretary to the Treasury (Ian Pearson) in his helpful
Explanatory Memorandum, as follows:

Excessive Deficit of Malta

“The general government deficit in Malta reached 4.7% of GDP in 2008. The deficit
is not close to the 3% of GDP reference value, nor is it considered to be temporary, as
the Commission’s Spring Forecast 2009 estimates while the deficit ratio will decline it
should still remain above the 3% reference value up to 2010. Real GDP growth
between 2005-2007 was significantly higher than potential growth, and as such it is
considered that the deficit did not result from an unusual event or from a severe
economic downturn and thus cannot be considered to be exceptional. Therefore the
Council decided that an excessive deficit existed in Malta.

“The Council recommended that the Maltese authorities should put an end to the
excessive deficit by 2010 at the latest. This should be done in a credible and
sustainable manner, specifically ensuring the planned budgetary measures for 2009
are implemented rigorously and avoiding any further deterioration. They should
furthermore outline and implement additional consolidation measures in 2010 and
ensure that the increase in the debt ratio since 2008 is reversed in order to allow debt
to move below the reference value at a satisfactory pace.”

Excessive Deficit in Lithuania

“The general government deficit in Lithuania reached 3.2% of GDP in 2008,
exceeding the reference value. While the excess was close to the reference value it
cannot be considered exceptional as it did not result from a severe economic
downturn: GDP growth in 2007 was 8.9% and 3.0% in 2008. According to the
Commission’s Spring Forecast 2009 the deficit will widen to 5.4% of GDP in 2009
and on to 8.0% in 2010. Therefore the deficit cannot be considered to be temporary.
In taking account all other relevant factors, including systemic reform to the
Lithuanian pension system, the Council decided that an excessive deficit exists in
Lithuania. Considering the size of the required adjustment and the weak economic
situation and outlook, special circumstances are deemed to exist in the case of
Lithuania. This allows for a Council Recommendation for correction of the excessive
deficit in a medium-term framework.

86 See chapter 25 in this report.
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“The Council recommended that the Lithuanian authorities should put an end to the
excessive deficit by 2011. Specifically the authorities should implement fiscal
measures as outlined in the 2009 budget in order to limit any deterioration, but
further measures should be considered. The Council further recommended that the
Lithuanian authorities should ensure an average annual fiscal consolidation effort of
at least 1.5% of GDP over the 2009-2011 period in order to bring the deficit below
the reference value. Lithuania should also strengthen their fiscal governance by
enhancing the medium-term budgetary framework, expenditure discipline and
budget execution.”

Excessive Deficit of Poland

“The general government deficit in Poland reached 3.9% of GDP in 2008, exceeding
the reference value. This deficit is not considered close to the reference value and as
GDP was still robust at 4.9% in 2008, it cannot be considered exceptional. According
to the Commission’s Spring Forecast 2009 the deficit will widen in 2009 to 6.6% of
GDP and 7.3% in 2010. Therefore the deficit cannot be considered temporary. In
taking account all other relevant factors, including systemic reform to the pension
system, the Council decided that an excessive deficit exists in Poland. Considering
the size of the required adjustment and the unfavourable economic outlook, special
circumstances are deemed to exist in the case of Poland.

“The Council recommended that Poland correct their excessive deficit by 2012.
Specifically they should implement planned fiscal stimulus measures for 2009 while
focussing on a supplementary budget in a way that avoids further deterioration in
public finances. Poland should seek an annual average fiscal effort of at least 1.25% of
GDP starting in 2010 and spell out further detailed measures that are necessary to
bring the deficit below the reference value by 2012.”

Excessive Deficit of Romania

“The general government deficit in Romania reached 5.4% in 2008, exceeding the
reference value. As such, the deficit cannot be considered close to the reference value.
Despite growth slowing in the final quarter of the year overall growth was 7.1% in
2008, significantly above potential growth; therefore the deficit cannot be qualified as
exceptional. According to the Commission Services” Spring Forecast 2009 the general
government deficit is expected to reach 5.1% of GDP in 2009 and 5.6% in 2010, and
therefore cannot be considered temporary. In taking account all other relevant
factors, including systemic reform to the pension system, the Council decided that an
excessive deficit exists in Romania. In view of the large domestic and external
imbalances and adverse effect of global financial turmoil and economic downturn on
Romania, special circumstances are deemed to exist.

“The Council recommended that the Romanian authorities put an end to the
situation of excessive deficit by 2011. Specifically Romania should implement
planned fiscal measures in 2009 while ensuring an average annual fiscal effort of at
least 1.5% of GDP in structural terms starting in 2010. Romania should further spell
out the detailed measures necessary to achieve this consolidation path beyond 2009
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and stand ready to adopt additional measures, if necessary, to correct the excessive
deficit by 2011.”

Excessive Deficit in Hungary

“The Council originally decided that an excessive deficit exists in Hungary in 2004,
though Hungary has failed to take effective action in subsequent years. In October
2006 a third recommendation was given to the Hungarian authorities, which
extended the deadline for correction of the excessive deficit to 2009. However, in
light of the current global financial turmoil and economic downturn the forecasts at
the time of the October 2006 recommendation to Hungary are not relevant. The
Commission’s Spring Forecast projected GDP in Hungary to contract by 6.3% in
2009 and 0.3% in 2010, which would undoubtedly have negative impact on the
budgetary situation in Hungary.

“According to Article 3(5) of EC 1467/97 if effective action has been taken and
unexpected adverse economic events with major unfavourable consequences for
government finances occur after the adoption of that recommendation the Council
may decide to adopt a revised recommendation. A revised recommendation was
considered justified in the case of Hungary.

“The Council recommended that the Hungarian authorities should put an end to the
excessive deficit by 2011. Specifically the authorities should avoid any deterioration
of the fiscal position in 2009 by ensuring implementation of the announced
corrective measures and, starting from 2010, implement the necessary consolidation
measures to ensure a continued reduction of the deficit. Hungary should further spell
out the consolidation measures necessary to bring the deficit below 3% by 2011,
ensuring at least a cumulative 0.5% of GDP fiscal effort over 2010 and 2011.”

The Government’s view

23.4 The Minister says that:

the Government believes in a prudent interpretation of the Stability and Growth
Pact;

the European Council has agreed that the flexibility provided for in the Stability
and Growth Pact should be used;

this is important, not only in allowing space for fiscal policy to support the
economy in the short term, but also in ensuring an appropriate pace of
consolidation over the medium term; and

the Government therefore supports, where appropriate, a medium-term
framework for Member States to address their excessive deficits.
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Conclusion

23.5 These documents, which we clear, usefully summarise what is expected of the five
Member States in relation to their excessive deficits and so we draw them to the
attention of the House.

24 Stability and Growth Pact: stability and convergence

programmes
(a)
(30767) Council Opinion on the updated stability programme of Belgium,
11627/09 2008-2013
(b)
(30768) Council Opinion on the updated stability programme of Austria,
11628/09 2008-2013
(
(30769) Council Opinion on the updated stability programme of Slovenia,
11629/09 2008-2011
(d)
(30770) Council Opinion on the updated stability programme of Slovakia,
11630/09 2008-2011
(e)
(30771) Council Opinion on the updated convergence programme of
11631/09 Romania, 2008-2011
Legal base Articles 99(4) and 104 EC; —; simple majority
Documents originated —
Deposited in Parliament 10 July 2009
Department HM Treasury
Basis of consideration EM of 20 July 2009
Previous Committee Report None
Discussed in Council 7 July 2009
Committee’s assessment Politically important

Committee’s decision Cleared
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Background

24.1 The Stability and Growth Pact adopted by the Amsterdam European Council in June
1997 emphasised the obligation of Member States to avoid excessive government deficits,
defined as the ratio of a planned or actual deficit to gross domestic product (GDP) at
market prices in excess of a “reference value” of 3%.*” Each year the Council of Economic
and Finance Ministers (ECOFIN) issues an Opinion on the updated stability or
convergence programme of each Member State.* These Opinions, which are not binding
on Member States, are based on a recommendation from the Commission. The economic
content of the programmes is assessed with reference to the Commission’s current
economic forecasts. If a Member State’s programme is found wanting, it may be invited by
ECOFIN, in a Recommendation, to make adjustments to its economic policies, though
such Recommendations are likewise not binding on Member States. This whole procedure
is essentially the Pact’s preventative arm.

24.2 On the other hand, the Pact also endorsed a dissuasive or corrective arm involving
action in cases of an excessive government deficit — the excessive deficit procedure
provided for in Article 104 EC and the relevant Protocol. This procedure consists of
Commission reports followed by a stepped series of Council Recommendations (the final
two steps do not apply to non-members of the eurozone). Failure to comply with the final
stage of Recommendations allows ECOFIN to require publication of additional
information by the Member State concerned before issuing bonds and securities, to invite
the European Investment Bank to reconsider its lending policy for the Member State
concerned, to require a non-interest-bearing deposit from the Member State concerned
whilst its deficit remains uncorrected, or to impose appropriate fines on the Member State
concerned.

The documents

24.3 These documents provide the Council’s Opinion on the stability or convergence
programmes of five Member States, which are assessed in relation to the Commission’s
spring 2009 economic forecast. (We reported on the Opinions for the other 22 Member
States in June 2009.)¥ A summary of the Council’s comments for each of these Member
States is provided by the Financial Secretary to the Treasury (Mr Stephen Timms) in his
helpful Explanatory Memorandum, as follows:

Stability Programme of Belgium (2008-2013)

“The Programme projects that real GDP will fall by 1.9% in 2009 before recovering
to a 0.6% growth rate in 2010. An average growth rate of around 2.25% is forecast for
the rest of the Programme period. In 2008 the general government deficit amounted
to 1.2% of GDP. The Programme targets a deficit in 2009 of 3.4% of GDP against the

87 This obligation does not apply to Member States, including the UK, whilst they remain outside the eurozone, but
they are required to endeavour to avoid excessive deficits.

88 The 16 Member States (Austria, Belgium, Cyprus, Germany, Greece, Finland, France, Ireland, Italy, Luxembourg,
Malta, the Netherlands, Portugal, Slovakia, Slovenia and Spain) that have adopted the euro have Stability
Programmes, whereas the other 11 Member States (including the UK) produce Convergence Programmes.

89 (30585)-(30606) 7308/09, 7310/09-7320/09, 7322/09-7330/09 and 8325/1/09: see HC 19-xviii (2008-09), chapter 25 (3
June 2009).
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Commission Services forecast of 4.5%. The Programme envisages the headline deficit
increasing to 4% in 2010 before declining to 1.5% by the end of the Programme
period. Government debt is estimated at 89.6% of GDP in 2008, which is then
projected to rise further to 95% in 2010, stabilising in 2011 and declining thereafter.”

Stability Programme of Austria (2008-2013)

“The Austrian Stability Programme update envisages that real GDP growth will fall
from 1.8% in 2008 to —2.2% in 2009 before recovering to an average rate of 1.6% until
the end of the programme period. In 2008 the general government deficit of 0.4% of
GDP was slightly lower than the target of 0.6% set in the previous update of the
Stability Programme. The current update targets a general government deficit of
3.5% of GDP for 2009, compared with a projected deficit of 4.2% of GDP in the
Commission’s Spring Forecast. An increase in the deficit is foreseen in the
programme to 4.7% of GDP in 2010, remaining there until 2012, then decreasing
slightly to 3.9% in 2013. Starting from 62.5% of GDP in 2008, the government gross
debt ratio is projected to increase by 16 percentage points until 2013.”

Stability Programme of Slovenia (2008-2011)

“After expanding by 3.5% in 2008, real GDP is forecast to contract by 4% in 2009
before recovering to positive and increasing growth over the rest of the programme
period. The 2008 general government deficit is estimated at 0.9% of GDP, in line
with the target set in the previous update of the Stability Programme. The
programme predicts that the general government deficit will widen significantly in
2009 to 5.1% but then decline to 3.9% in 2010 and 3.4% in 2011. This is against the
Commission’s Spring Forecast of a deficit of 5.5% in 2009 and 6.5% in 2010. The
government gross debt ratio, estimated at 22.8% of GDP in 2008 is projected to
increase by 13.5 percentage points over the programme period.”

Stability Programme of Slovakia (2008-2011)

“The Stability Programme envisages that real GDP growth will fall from 6.4% in 2008
to 2.4% in 2009 before recovering gradually to a rate of 4.5% by 2011. The
Commission Services forecast a contraction of 2.6% in 2009 and a modest recovery
of 0.7% in 2010. In 2008, the general government deficit amounted to 2.2% of GDP,
against a target of 2.3% in the previous update of the Stability Programme. This is
targeted to reach 3% of GDP in 2009 and then narrow to 2.9% and 2.2% of GDP in
2010 and 2011, respectively. The Commission Services’ forecast demonstrates a more
marked increase in the deficit to 4.7% of GDP in 2009 and 5.4% in 2010. Gross
government debt was 27.6% of GDP in 2008, and is envisaged to gradually increase
to 31.4% in 2009 and 32.7% in 2010.”

Convergence Programme of Romania (2008-2011)

“The Convergence Programme envisages that real GDP will contract by 4% in 2009,
followed by growth of 0.1% in 2010 and 2.4% in 2011, in line with the Commission’s
Spring Forecast. The programme update estimates the deficit for 2008 at 5.4% of
GDP, against a target of 2.9% in the previous update. A deficit target of 5.1% is set for
2009, which is in line with the Commission’s forecast. The update projects a gradual
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reduction to 4.1% in 2010, against the Commission’s forecast of 5.6%, and 2.9% in
2011. Government gross debt stood at 13.6% of GDP in 2008 and is projected to
increase steeply to 22% in 2011.”

The Government’s view

24.4 The Minister, noting that the Council normally adopts Stability and Growth Pact
Opinions and Recommendations on the basis of the budgetary plans of national
governments as set out in their updated stability and convergence programmes, says that:

this year the Opinions have also included a discussion of the current exceptional
circumstances and whether Member States have implemented fiscal measures as
envisaged in the European Economic Recovery Plan, agreed by the European
Council on 11 December 2008;”

the Government supports the plan, which calls for a Community-wide fiscal
stimulus of around 1.5% of EU GDP;

the European Council has agreed that the flexibility provided for in the Stability
and Growth Pact should be used — this is important, not only in allowing space for
fiscal policy to support the economy in the short term, but also in ensuring an
appropriate pace of consolidation over the medium term; and

the Government believes that the consideration of the current economic downturn
in the Opinions, including adoption of fiscal measures in line with those envisaged
in the plan, is consistent with a prudent interpretation of the Stability and Growth
Pact.

Conclusion

24.5 These documents, which we clear, give a useful snapshot of the economies of the
Member States concerned and as such we draw them to the attention of the House.

90 (30213) 16097/08): see HC 19-i (2008-09), chapter 4 (10 December 2008) and HC Deb, 20 January 2009, cols 626-49.
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25 Latvia: excessive deficit procedure and balance of
payments support
(a)
(30772) Council Decision on the existence of an excessive deficit in Latvia
11659/09
(b)
(30773) Council Recommendation to Latvia with a view to bringing an end
11660/09 to the situation of an excessive government deficit
()
(30785) Draft Council Decision amending Council Decision of 20 January
11802/09 2009 providing Community medium term financial assistance for
COM(09) 365 Latvia
Legal base (a) and (b) Article 104 EC; —; QMYV for Decisions,

Documents originated
Deposited in Parliament
Department

Basis of consideration
Previous Committee Report

Discussed in Council

Committee’s assessment
Committee’s decision

Background

two thirds of weighted votes of all Member States
except the one concerned for Recommendations
(c) Article 119 EC; —; QMV

(a) and (b) —

(c) 8 July 2009

(a) and (b) 10 July 2009

(c) 14 July 2009

HM Treasury

(a) and (b) EM of 20 July 2009

(c) EM of 23 July 2009 and Minister’s letter of 9 July
2009

None

(a) and (b) 7 July 2009

(c) 13 July 2009

Politically important

Cleared

25.1 The Stability and Growth Pact adopted by the Amsterdam European Council in June
1997 emphasised the obligation of Member States to avoid excessive government deficits,
defined as the ratio of a planned or actual deficit to gross domestic product (GDP) at
market prices in excess of a “reference value” of 3%.”' Each year the Council of Economic

91 This obligation does not apply to Member States, including the UK, whilst they remain outside the eurozone, but
they are required to endeavour to avoid excessive deficits.
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and Finance Ministers (ECOFIN) issues an Opinion on the updated stability or
convergence programme of each Member State.” These Opinions, which are not binding
on Member States, are based on a recommendation from the Commission. The economic
content of the programmes is assessed with reference to the Commission’s current
economic forecasts. If a Member State’s programme is found wanting, it may be invited by
ECOFIN, in a Recommendation, to make adjustments to its economic policies, though
such Recommendations are likewise not binding on Member States. This whole procedure
is essentially the Pact’s preventative arm.

25.2 On the other hand, the Pact also endorsed a dissuasive or corrective arm involving
action in cases of an excessive government deficit — the excessive deficit procedure
provided for in Article 104 EC and the relevant Protocol. This procedure consists of
Commission reports followed by a stepped series of Council Recommendations (the final
two steps do not apply to non-members of the eurozone). Failure to comply with the final
stage of Recommendations allows ECOFIN to require publication of additional
information by the Member State concerned before issuing bonds and securities, to invite
the European Investment Bank to reconsider its lending policy for the Member State
concerned, to require a non-interest-bearing deposit from the Member State concerned
whilst its deficit remains uncorrected, or to impose appropriate fines on the Member State
concerned.

25.3 Article 119 EC allows the Commission to investigate the situation of a Member State
experiencing difficulties with its balance of payments, or movement of capital. It can then
make recommendations to the Member State to bring the situation to an end. If the actions
taken by the Member State or the Commission are insufficient they may make
recommendations to the Council to grant mutual assistance. Such assistance may include:

e aconcerted approach to international organisations;

e measures needed to avoid deflection of trade (where the Member State has
maintained or reintroduced quantitative restrictions against third parties); and

o granting of limited credits by other Member States (subject to their agreement).

25.4 Council Regulation EC 332/2002 established a Community medium-term facility for
balance of payments support. Pursuant to Article 119 EC this facility can be activated by
the Commission, in agreement with the Member State concerned, or at the direct request
of the Member State. The facility can be mobilised when a crisis arises or where there is a
“severe threat” that one will arise. Regulation (EC) No. 332/2002 replaced Regulation
(EEC) No. 1969/88, in which the total amount outstanding of the facility was limited to €16
billion (£13.63 billion). A lower ceiling of €12 billion (£10.22 billion) was determined, on
the one hand, in the light of the reduction, following introduction of the euro, in the
number of Member States that could potentially access the facility and, on the other, taking
into account the then forthcoming enlargements of the Community. This limit was raised
to €25.00 billion (£21.30 billion) in November 2008.”* The European Council of 19-20

92 The 16 Member States (Austria, Belgium, Cyprus, Germany, Greece, Finland, France, Ireland, Italy, Luxembourg,
Malta, the Netherlands, Portugal, Slovakia, Slovenia and Spain) that have adopted the euro have Stability
Programmes, whereas the other 11 Member States (including the UK) produce Convergence Programmes.

93 (30106) 15105/08: see HC 16—xxxvi (2007-08), chapter 24 (26 November 2008).
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March 2009 endorsed the Commission’s intention to propose a doubling of the limit to
€50.00 billion (£42.60 billion).”* This further increase to the limit was adopted in May
2005.

25.5 When agreement has been reached, through a Council Decision, to grant a loan to a
Member State, the Commission, through the European Central Bank, borrows the money
on financial markets and lends it on to the Member State, with accompanying economic
policy conditions, with a view to stabilising the balance of payments. The Community
budget would only be called upon in the case of a default in the repayment of the loan.

25.6 The global financial market turmoil has taken a toll on a number of emerging market
economies. Latvia approached the Commission and the International Monetary Fund on
14 November 2008 to seek balance of payments support. On 23 December 2008 the Fund’s
Board approved a 27-month Stand-By Agreement”® worth €1.70 billion (£1.45 billion). The
Agreement, which amounts to about 1200% of Latvia’s quota,” aimed to control the
immediate liquidity crisis and to ensure long-term external stability, while maintaining the
country’s exchange rate peg. To help bring the total external financing up to the required
amount of €7.50 billion (£6.39 billion) and to help bolster the Latvian economy hit by the
ongoing financial market turbulence and loss of investor confidence the Commission
suggested that it was appropriate for the Community to provide support to Latvia of up to
€3.10 billion (£2.64 billion) from its medium-term facility for balance of payments.*®

25.7 Although Latvia secured the international financial package it had sought, the
economic situation in the country has deteriorated rapidly since December 2008, with the
forecasts and targets underpinning the Community programme already looking too
optimistic. Latvian GDP is now expected to fall 18% in 2009; and in May 2009 the fiscal
deficit was forecast to be at least 15% in 2009 on a ‘no policy change’ basis. As a response to
the worsening situation, the Latvian Parliament adopted a new fiscal package for 2009 and
2010 on 16 June 2009 — if fully implemented the new measures are expected to achieve
significant fiscal consolidation and to bring the budget deficit below 3% by 2012.

25.8 On 26 June 2009 the Economic and Financial Committee approved the disbursement
of the second instalment, of €1.20 billion (£1.02 billion), of Community balance of
payments support to Latvia by the end of July 2009. The Commission drafted a
Supplementary Memorandum of Understanding — which set new deficit targets of 10% in
2009, 8.5% in 2010, 6% in 2011 and below 3% in 2012 — so as to allow disbursement of the
second instalment of the Community loan.

94 See http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/106809.pdf.
95 (30541) 8642/09: see HC 19-xvi (2008-09), chapter 8 (6 May 2009).

96 IMF Stand-By Arrangements form the core of the Fund’s lending policies, providing assurance to member countries
that they can draw up to a specified amount.

97 Each member country of the IMF is assigned a quota, based broadly on its relative size in the world economy. A
member’s quota determines its maximum financial commitment to the IMF, its voting power, and has a bearing on
its access to IMF financing.

98 (30332) 5223/09: see HC 19-iv (2008-09), chapter 18 (21 January 2009).
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The documents

25.9 On 7 July 2009 the ECOFIN Council endorsed a Decision, document (a), that an
excessive deficit exists for Latvia. A Council Recommendation, document (b), was then
issued for Latvia, giving dates by which the excessive deficit should be corrected. (Decisions
and Recommendations were adopted also for Lithuania, Malta, Poland, Romania and
Hungary — we are reporting separately on these.)” A summary of the Council’s Opinion
and Recommendation is provided by the Economic Secretary to the Treasury (Ian
Pearson) in his helpful Explanatory Memorandum, as follows:

“The general government deficit in Latvia reached 4% of GDP in 2008, exceeding the
reference value. This deficit cannot be considered close to the reference value, though
as it results from a severe economic downturn it can be considered exceptional.
However, as the Commission’s Spring Forecast presents a further widening of the
deficit to 11.1% of GDP in 2009 and 13.6% in 2010, the excessive deficit cannot be
considered temporary. In taking account all other relevant factors, including
systemic reform to the pension system, the Council decided that an excessive deficit
exists in Latvia. On account of the financial crisis and economic downturn, and the
size of the adjustment necessary, special circumstances are deemed to exist in the
case of Latvia.

“The Council recommended that the Latvian authorities put an end to the situation
of excessive deficit by 2012. Specifically they should implement the planned
consolidation in 2009 as outlined in the supplementary budget adopted in June 2009
and implement any additional measures needed to ensure compliance with the
commitments under the Community’s balance of payments assistance facility. Latvia
should further seek an average annual fiscal consolidation effort of at least 2.75% of
GDP between 2010-2012 and adopt a 2010 budget with measures consistent with
this consolidation path.”

25.10 As there is an inconsistency between the Council Decision granting the balance of
payments support to Latvia, which set a deadline of correcting the excessive deficit by 2011,
and the Council Recommendation, document (b), and the Commission’s proposed
Supplementary Memorandum of Understanding, which set a target date of 2012, the
Commission proposed a draft Council Decision, document (c), to amend the original
Council Decision. The Council adopted the draft Council Decision on 13 July 2009 and the
Supplementary Memorandum of Understanding was signed on the same day. It was
expected that the second Community support payment, of €1.20 billion (£1.02 billion)
would be received by Latvia before the end of July 2009.

The Government’s view
25.11 In relation to documents (a) and (b) the Minister says that:

o the Government believes in a prudent interpretation of the Stability and Growth
Pact;

99 See chapter 23 in this report.
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o the European Council has agreed that the flexibility provided for in the Stability
and Growth Pact should be used;

o this is important, not only in allowing space for fiscal policy to support the
economy in the short term, but also in ensuring an appropriate pace of
consolidation over the medium term; and

o the Government therefore supports, where appropriate, a medium-term
framework for Member States to address their excessive deficits.

25.12 In relation to document (c) the Minister says, in his second Explanatory
Memorandum, that the Government is in full support of providing assistance to Latvia
through the Community facility — it believes that in the current economic climate the
Community must act in a decisive and co-ordinated manner to support the needs of all
Member States and to protect the functioning of the single market.

25.13 The Minister also repeats in the Explanatory Memorandum a fuller, and prompt,
apology and explanation, in his earlier letter, for the Government not being able to give
Parliament sufficient advance notice of the details of the proposed Council Decision to
amend the original one providing financial support to Latvia. The proposal was finalised
on 7 July 2009, following consultation with the Economic and Financial Committee, and
adopted by the Commission on 8 July 2009. The Council voted in favour of the decision on
13 July.

Conclusion

25.14 These documents, which we clear, usefully summarise Community support for
Latvia and what is expected of that country in relation to its excessive deficit and so we
draw them to the attention of the House.

25.15 As for the breach of the scrutiny reserve resolution we note the rushed timetable
involved, acknowledge the Minister’s prompt report of the event but repeat our urging
to the Government to strive to avoid similar situations for the future.
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26 Immigration Liaison Officers Network

(30858) Draft Regulation amending Council Regulation (EC) No. 377/2004
11966/09 on the creation of an immigration liaison officers network
COM(09) 322

Legal base Articles 63(3)(b) and 66 EC; co-decision; QMV
Document originated 8 July 2009

Deposited in Parliament 17 August 2009

Department Home Office

Basis of consideration EM of 1 September 2009

Previous Committee Report None

To be discussed in Council No date set

Committee’s assessment Legally and politically important

Committee’s decision Cleared; further information requested
Background

26.1 Article 63(3)(b) of the EC Treaty requires the Council to adopt measures on illegal
immigration and illegal residence including repatriation of illegal residents. Article 66 of
the Treaty requires the Council to take measures to ensure cooperation between Member
States’ immigration and asylum authorities and between them and the European
Commission.

26.2 Article 69 and Protocol 4 to the EC Treaty provide that the UK is not to be bound by
measures adopted under Title IV of the Treaty (visas, asylum, immigration and other
policies related to the free movement of persons) unless the UK expressly opts into them.

26.3 The Immigration Liaison Officers Regulation of 2004:'®
e requires every Member State to appoint immigration liaison officer (ILOs);

e defines an ILO as a representative of a Member State, posted to that country’s
consular service in a third country or to the third country’s immigration authority
or to an international organisation, for the purpose of establishing and maintaining
contacts with the authorities of the third country in order to contribute to the
prevention of illegal immigration, the return of illegal immigrants and the
management of legal migration;

o requires ILOs to collect and use certain information, including information about
the routes followed by illegal immigrants, the existence and activities of criminal
organisations involved in the smuggling of illegal immigrants, ways to help the host
third country prevent illegal immigration and ways to facilitate the return of illegal
immigrants;

100 Council Regulation (EC) No. 377/2004: OJ No. L 64, 2.3.04, p.1.
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e requires Member States to tell each other and the Commission about the posting
and duties of their ILOs;

e requires Member States to ensure that the ILOs they post to a third country take
part in a local or regional cooperation network to, for example, exchange
information, coordinate their activities and organise training courses;

o gives the Member State holding the Presidency of the Council the responsibility for
calling meetings of the local ILO network;

e requires the Member State holding the Presidency to send the Council and the
Commission six-monthly reports on the activities of the local ILO network and
matters relating to illegal immigration in the host country ; and

o requires the Commission, on the basis of the local reports, to submit to the Council
every six months an evaluation of the situation in every third country to which
ILOs are posted.

The United Kingdom opted into the Regulation and is bound by it to the extent that it
builds on provisions of the Schengen acquis in which the UK participates.

26.4 The European Agency for the Management of Operational Cooperation at the
External Borders of the Member States (FRONTEX) was established by a Regulation of
2004."" The UK is excluded from full participation in FRONTEX but, by agreement with
the Agency’s Management Board, the UK takes part in selected joint operations and some
other activities, such as training.

26.5In 2005, the Council adopted a Decision to establish ICONet, a web-based
Information and Coordination Network for the rapid and secure exchange of information
between Member States about, for example, early warning of illegal immigration, the ILO
network and matters relating to repatriation.'”

The document

26.6 The Commission proposes this Regulation to amend the ILO Regulation of 2004
because:

o ILOs could usefully contribute to the work of FRONTEX but the potential for this
cannot be exploited adequately because there are insufficient links between the
ILOs and the Agency;

o the ILO part of ICONet is under-used;

e some Member States have agreed informally to lead regional ILO networks but the
ILO Regulation makes no provision for this; and

o although every local or regional ILO network is supposed to send the Commission
a report every six months on its activities, in fact only six reports have been made

101 Council Regulation (EC) No. 2007/2004: OJ No. L 349, 25.11.04, p.1.
102 Council Decision 2005/267/EC: OJ No. L 83, 1.4.05, p.48.
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so far and the Commission has not been able to prepare the six-monthly reports it
is required to send the Council.

When the Commission consulted Member States in 2007 and 2008, there was support for
an amending Regulation to deal with these points.

26.7 The draft Regulation would:

e require the information about the names and duties of ILOs and about Member
States’ intentions about the secondment of ILOs to third countries to be made
available on the ICONet;

e require ILOs to exchange information not only at meetings of the local or regional
network but also via ICONet;

o entitle representatives of the Commission and FRONTEX to take part in ILO
network meetings;

o enable meetings of an ILO network to be called by any Member State (not only the
State which holds the Presidency of the Council);

e require a six-monthly report on the activities of only selected ILO networks (the
selection being made on the basis of, for example, statistics on the volume of illegal
immigration and risk analyses prepared by FRONTEX);

e require such reports to be made in conformity with a model produced by the
Commission; and

e require the Council to make only an annual report to the Council and the
European Parliament on the basis of the reports of the selected local ILO networks.
The Government’s view

26.8 The Minister of State for Borders and Immigration at the Home Office (Mr Phil
Woolas) tells us that it is likely that the Government will opt into the proposed Regulation
because it is the Government’s policy:

e to cooperate in all aspects of EU justice and home affairs policy where there is no
conflict with the UK’s control of its own borders;

o tostrengthen the operational role of FRONTEX; and

e to work with the EU and others wherever possible to increase the capability to deal
with the global risks from illegal immigration.

If Government decides to opt in, it must inform the President of the Council by 8 October.

Conclusion

26.9 This appears to be a modest and practical proposal. It also appears that the legal
base for the draft Regulation is appropriate and that the proposal is consistent with the



European Scrutiny Committee, 28th Report, Session 2008-09 141

principles of subsidiarity and proportionality. We can also understand why the
Minister expects the Government to opt into it.

26.10 Normally, we should not consider clearing a document from scrutiny until after
the Government had told us its decision whether to opt into a measure. In this case,
however, the Minister has told us the expected decision and the reasons for it and the
proposal appears to be uncontroversial. We have decided, therefore, to clear the
document on the understanding that the Minister will tell us the Government’s final
decision on whether to opt in.
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27 Documents not raising questions of sufficient legal
or political importance to warrant a substantive report
to the House

Department for Business, Innovation and Skills

(30734)
11557/09

+ ADD 1
COM(09) 295

(30741)
11592/09
COM(09) 303

(30778)
11817/09
COM(09) 330

(30798)
11978/09

+ ADD 1
COM(09) 346

(30803)
12102/09
COM(09) 352

(30804)
12105/09
COM(09) 355

(30821)
12274/09
SEC(09) 1007

(30822)
12281/09
COM(09) 382

(30826)
12306/09
COM(09) 357

Commission Report on the Sixth progress report on economic and
social cohesion.

Commission Report on the implementation, functioning and
effectiveness of the “.eu” TLD.

Commission Communication on the enforcement of the consumer
acquis.

Commission Communication on a harmonised methodology for
classifying and reporting consumer complaints and enquiries.

Draft Council Regulation concerning the implementation of the
Agreement in the form of an Exchange of Letters between the
European Community and Brazil pursuant to Article XXIV:6 of GATT
1994, amending and supplementing Annex | to Regulation (EEC)
No.2658/87 on the tariff and statistical nhomenclature and on the
Common Customs Tariff.

Draft Council Decision on the conclusion of an Agreement in the
form of an Exchange of Letters between the European Community
and Brazil.

Commission Staff Working Paper on the Internal Market Scoreboard
No.19.

Draft Regulation (EC) No .../2009 amending Regulation (EQ)
No.1080/2006 on the European Regional Development Fund as
regards the eligibility of housing interventions in favour of
marginalised communities.

Draft Council Decision on the conclusion of an Agreement in the
form of a Protocol establishing a dispute settlement mechanism
applicable to disputes under the trade provisions of the Euro-
Mediterranean Agreement establishing an association between the



(30830)
11323/09
COM(09) 289

(30832)
12425/09
COM(09) 384

(30833)
12382/09

+ ADD 1
COM(09) 379

(30835)
11562/09
COM(09) 319

(30836)
11775/09
COM(09) 339

(30838)
12464/1/09
COM(09) 389

(30841)
11861/09
COM(09) 347

(30843)
12544/09
COM(09) 298
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European Communities and their member States, and the Republic of
Tunisia.

Draft Council Regulation concluding the partial interim review
pursuant to Article 11(3) of Council Regulation (EC) No. 384/96 of the
anti-dumping duty on imports of certain graphite electrode systems
originating in India.

Draft Council Regulation amending Regulation (EC) No. 1083/2006
concerning general provisions on the European Regional
Development Fund, the European Social Fund and the Cohesion Fund
as regards simplification of certain requirements and as regards
certain provisions relating to financial management.

Draft Council Recommendation on measures to combat
neurodegenerative diseases, in particular Alzheimer’s, through joint
programming of research activities.

Draft Council Regulation terminating the new exporter review of
Regulation (EC) No. 192/2007 imposing a definitive anti-dumping
duty on imports of certain polyethylene terephthalate originating,
inter alia, in Malaysia, re-imposing the duty with regard to imports
from one exporter in this country and terminating the registration of
these imports.

Draft Council Regulation terminating the partial interim review of
the anti-dumping measures applicable to imports of certain plastic
sacks and bags originating in the People's Republic of China.

Draft Council Decision revoking the agreements between the
European Coal and Steel Community and the Swiss Confederation.

Draft Council Regulation imposing a definitive anti-dumping duty
and collecting definitively the provisional duty imposed on imports of
wire rod originating in the People’s Republic of China and
terminating the proceeding concerning imports of wire rod
originating in the Republic of Moldova and Turkey

Draft Council Decision on the conclusion on behalf of the European
Community of the Agreement between the European Community
and the Government of Japan on cooperation in science and
technology.
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Department for Communities and Local Government

(30827)
12334/09
COM(09) 378

Commission Report on the application and effectiveness of the EIA
Directive (Directive 85/337/EEC, as amended by Directives 97/11/EC
and 2003/35/EQ).

Department for Environment, Food and Rural Affairs

(30104)
15130/08
COM(08) 695

(30491)
7764/09

+ ADDs 1-2
COM(09) 122

(30566)
9003/09

+ ADDs 1-2
COM(09) 189

(30715)
11308/09

+ ADDs 1-3
COM(09) 248

(30723)
11489/09
COM(09) 299

(30746)
11505/09

+ ADDs 1-2
COM(09) 304

(30789)
11895/09
COM(09) 349

(30791)
11907/09
COM(09) 350

(30800)
12036/09

Draft Council Decision establishing the position to be adopted on
behalf of the European Community with regard to proposals for
amending Appendices | and Il to the Convention on the conservation
of migratory species of wild animals at the ninth meeting of the
Conference of the Parties.

Draft Council Regulation establishing a long-term plan for the
northern stock of hake and the fisheries exploiting that stock.

Draft Council Regulation establishing a multi-annual plan for the
western stock of Atlantic horse mackerel and the fisheries exploiting
that stock.

Commission Communication concerning the European Union Strategy
for the Baltic Sea Region.

Draft Council Directive on the marketing of seed potatoes (codified
version).

Commission Communication: 2008 Environment Policy Review.

Draft Council Regulation excluding certain groups of vessels from the
fishing effort regime laid down in Chapter Il of Regulation (EC)
No.1342/2008.

Draft Council Regulation amending Regulation (EC) No. 43/2009, as
regards fishing opportunities and associated conditions for certain
fish stocks.

Special Report No.10/2009, together with the Commission's replies,
concerning "Information provision and promotion measures for



(30805)
12109/09
COM(09) 358

(30813)
12192/09
COM(09) 368

(30818)
12252/09
COM(09) 386

(30823)
12282/09
COM(09) 377

(30824)
12299/09
COM(09) 375

(30834)
12453/09
COM(09) 400

(30845)
12548/09

+ ADDs 1-2
COM(09) 399
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agricultural products".

Commission Report concerning the Composite Report on the
Conservation Status of Habitat Types and Species as required under
Article 17 of the Habitats Directive.

Commission Communication on Cetacean incidental catches in
Fisheries: Report on the implementation of certain provisions of
Council Regulation (EC) No. 812/2004 and on a scientific assessment
of the effects of using in particular gillnets, trammel nets and
entangling nets on cetaceans in the Baltic Sea as requested through
Council Regulation (EC) No. 2187/2005.

Draft Council Decision on the establishment of the Community
position to be adopted in the Northwest Atlantic Fisheries
Organisation.

Draft Council Regulation repealing certain obsolete Council acts in
the field of the Common Agricultural Policy.

Draft Council Regulation repealing certain obsolete Council acts.

Commission Communication on  mainstreaming sustainable
development into EU policies: 2009 Review of the European Union
Strategy for Sustainable Development.

Draft Council Regulation establishing a long-term plan for the
anchovy stock in the Bay of Biscay and the fisheries exploiting that
stock.

Food Standards Agency

(30716)
11343/09
COM(09) 276

(30840)
12482/09

+ ADD 1
COM(09) 403

Draft Council Regulation amending Regulation (EC) No. 733/2008 on
the conditions governing imports of agricultural products originating
in third countries following the accident at the Chernobyl nuclear
power station.

Commission Report on the experience gained from the application of
the hygiene Regulations (EC) No. 852/2004, (EC) No. 853/2004 and
(EC) No. 854/2004 of the European Parliament and of the Council of
29 April 2004.
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Foreign and Commonwealth Office

930853)

Joint Action 2009/137/CFSP
European Union Special

Council Joint Action amending
extending the mandate of the
Representative in Kosovo.

Government Equalities Office

(30718)
11374/09

+ ADD 1
COM(09) 269

Commission Communication on the implementation, results and
overall assessment of the 2007 European Year of Equal Opportunities
for All.

Department of Health

(30732)
11516/09
COM(09) 291

(30801)
12074/09

(30831)
12392/09

+ ADDs 1-2
COM(09) 380

Home Office

(30777)
11815/09
COM(09) 313

(30806)
12167/09
COM(09) 366

(30839)
12467/09
COM(09) 383

Commission Communication on Action Against Cancer: European
Partnership.

Special Report No0.2/2009, together with the Commission's replies,
concerning the European Union's Public Health Programme (2003-
2007): An effective way to improve health?

Commission Communication on a European initiative on Alzheimer’s
disease and other dementias.

Commission Communication on guidance for better transposition and
application of Directive 2004/38/EC on the right of citizens of the
Union and their family members to move and reside freely within the
territory of the Member States.

Draft Council Regulation amending Regulation (EC) No. 539/2001
listing the third countries whose nationals must be in possession of
visas when crossing the external borders and those whose nationals
are exempt from that requirement.

Commission Report on the implementation and functioning of the
local border traffic regime introduced by Regulation (EC) No.
1931/2006 of the European Parliament and of the Council laying
down rules on local border traffic at the external land borders of the
Member States.
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Department for International Development

(30807)
12168/09
COM(09) 345

Draft Council Decision on the procedure concerning derogations from
the rules of origin set out in the Origin Protocols annexed to
Economic Partnership Agreements with ACP States.

Department for Transport

(30849)
12580/09
SEC(09) 1097

HM Treasury

(30775)
11759/09
COM(09) 323

(30793)
11910/09
COM(09) 286

(30814)
12213/09
COM(09) 364

(30816)
12218/09
COM(09) 371

Recommendation for a Council Decision authorising the Commission
to negotiate a Dbilateral agreement between the European
Community and Brazil on the reciprocal acceptance of certification
findings in the field of civil aviation safety and environmental
compatibility.

Draft Council Regulation on the introduction of the euro (Codified
version).

Third Annual Report 2008 on the implementation of Community
assistance under Council Regulation (EC) No. 389/2006 of 27 February
2006 establishing an instrument of financial support for encouraging
the economic development of the Turkish Cypriot community.

Draft Council Decision authorising the Federal Republic of Germany
to continue to apply a measure derogating from Article 168 of
Directive 2006/112/EC on the common system of value added tax.

Draft Decision on the mobilisation of the European Globalisation
Adjustment Fund.
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Formal minutes

Thursday 10 September 2009
Members present:

Michael Connarty, in the Chair

James Clappison Kelvin Hopkins
Jim Dobbin David Heathcoat-Amory
Mr Greg Hands Mr Richard Younger-Ross

1. Scrutiny of Documents

Draft Report, proposed by the Chairman, brought up and read.

Ordered, That the draft Report be read a second time, paragraph by paragraph.
Paragraphs 1.1 to 27 read and agreed to.

Resolved, That the Report be the Twenty-eighth Report of the Committee to the House.

Ordered, That the Chairman make the Report to the House.

[Adjourned to a day and time to be fixed by the Chairman.
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Standing order and membership

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European Union
documents and—

a) toreport its opinion on the legal and political importance of each such document and, where it considers
appropriate, to report also on the reasons for its opinion and on any matters of principle, policy or law which
may be affected;

b) to make recommendations for the further consideration of any such document pursuant to Standing Order
No. 119 (European Standing Committees); and

c) to consider any issue arising upon any such document or group of documents, or related matters.

The expression “European Union document” covers —

i)  any proposal under the Community Treaties for legislation by the Council or the Council acting jointly with
the European Parliament;

ii) any document which is published for submission to the European Council, the Council or the European
Central Bank;

iii) any proposal for a common strategy, a joint action or a common position under Title V of the Treaty on
European Union which is prepared for submission to the Council or to the European Council;

iv) any proposal for a common position, framework decision, decision or a convention under Title VI of the
Treaty on European Union which is prepared for submission to the Council;

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union institution for or
with a view to submission to another Union institution and which does not relate exclusively to consideration
of any proposal for legislation;

vi) any other document relating to European Union matters deposited in the House by a Minister of the Crown.

The Committee’s powers are set out in Standing Order No. 143.

The scrutiny reserve resolution, passed by the House, provides that Ministers should not give agreement to EU
proposals which have not been cleared by the European Scrutiny Committee, or on which, when they have been
recommended by the Committee for debate, the House has not yet agreed a resolution. The scrutiny reserve
resolution is printed with the House’s Standing Orders, which are available at www.parliament.uk.

Current membership

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman)
Mr Adrian Bailey MP (Labour/Co-op, West Bromwich West)
Mr David S. Borrow MP (Labour, South Ribble)

Mr William Cash MP (Conservative, Stone)

Mr James Clappison MP (Conservative, Hertsmere)

Ms Katy Clark MP (Labour, North Ayrshire and Arran)

Jim Dobbin MP (Labour, Heywood and Middleton)

Mr Greg Hands MP (Conservative, Hammersmith and Fulham)
Mr David Heathcoat-Amory MP (Conservative, Wells)

Keith Hill MP (Labour, Streatham)

Kelvin Hopkins MP (Labour, Luton North)

Mr Lindsay Hoyle MP (Labour, Chorley)

Mr Bob Laxton MP (Labour, Derby North)

Angus Robertson MP (SNP, Moray)

Mr Anthony Steen MP (Conservative, Totnes)

Richard Younger-Ross MP (Liberal Democrat, Teignbridge)





