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Introduction

Background

1. The Government of Wales Act 2006 introduced a new procedure whereby the National
Assembly for Wales can bring forward proposals which would extend the Assembly’s law-
making powers by way of Legislative Competence Orders in Council. The Orders do not
themselves change the general law for Wales - they pave the way to subsequent changes in
the law applying to Wales within the devolved areas of legislative competence. They do this
by adding new “Matters” to the “Fields” of legislative competence set out in Schedule 5 of
the Government of Wales Act 2006.

2. These proposals for draft Orders may be introduced by the Welsh Assembly
Government, by committees of the National Assembly, or by individual Assembly
Members.! They are subject to pre-legislative scrutiny by committees of the Assembly
appointed for this purpose and, potentially, by committees of the House of Commons and
the House of Lords. Whitehall agreement (“clearance”) is a necessary pre-requisite before a
proposed Order is referred by the Secretary of State for Wales to each House at this pre-
legislative scrutiny stage.

3. Following the pre-legislative scrutiny stage, the National Assembly may agree an actual
draft Order. This may take account of committee recommendations (from either its own
committees or Westminster) following pre-legislative scrutiny. The draft Order must then
be laid before Parliament by the Secretary of State for Wales — and he or she may still
decline to do so at this stage. If the draft Order is laid, it is considered by both Houses of
Parliament, and may be debated by them. Draft Orders at this stage are not amendable and
can only be approved or rejected. If approved by both Houses, and once it is given the royal
assent in the Privy Council, direct law-making powers are devolved to the Assembly
within the scope of the Order in Council. The Assembly then makes those laws in the form
of Assembly Measures, which must be passed by the National Assembly but which require
no further approval by either Whitehall or the UK Parliament.

Introduction of the proposed Order

4. The proposed Order on charging for non-residential social care was introduced by the
Welsh Assembly Government and laid before the Assembly by the Deputy Minister for
Social Services on 26 November 2007.2

5. If adopted, the proposed Order would expand Field 15 of Schedule 5 of the Government
of Wales Act 2006 by adding a new matter, Matter 15.9, which would extend the legislative
competence of the National Assembly for Wales to cover:

e charges for non-residential social care provided by or secured by local authorities,
and

' By ballot.

2 Note: the proposed Order does not use the term ‘domiciliary care’.
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o direct payments in respect of individuals so they, or persons looking after them,
may secure non-residential social care.’

6. The Secretary of State for Wales wrote to the Chair of the Welsh Affairs Select
Committee and to the Chair of the Select Committee on the Constitution, House of Lords,
inviting these committees to undertake pre-legislative scrutiny.* Both committees decided
to do so.

House of Lords Select Committee on the Constitution

7. We note that the House of Lords Select Committee on the Constitution has examined
the proposed Order, and has concluded that it “does not raise any matters of constitutional
principle”.’

The Welsh Affairs Committee’s inquiry and joint working

8. The Secretary of State has noted that “the issue for the Parliamentary committees ...
would be the appropriateness in general of delegating legislative authority to the Assembly
on the particular policy area specified in the [proposed] Order in Council”.® The purpose
of this Committee’s inquiry was therefore to examine the scope and appropriateness of the
proposed Order under the terms of the Government of Wales Act 2006. We considered
whether the proposed Order is in the spirit and scope of the devolution settlement; the
extent to which there is a demand for legislation which might follow the adoption of the
proposed Order; and whether the use of the Legislative Competence Order in Council
procedure is more appropriate in this instance than, for example, the use of framework
powers in a Westminster Bill.” On 13 December 2007 we issued a press notice setting out
the scope of our inquiry and inviting written submissions from interested parties.

9. The Committee heard oral evidence from the Parliamentary Under-Secretary of State,
Wales Office, and from Wales Office and Department of Health officials.® The Committee
also held a joint meeting with the Assembly Committee which was examining the
proposed Order, when evidence was given by the Assembly Deputy Minister for Social
Services and Welsh Assembly Government officials.” We followed the Assembly
Committee’s further deliberations closely, and have been able to draw on the additional
oral and written evidence it has received.

10. On this occasion, because the proposed Order was published and referred

3 National Assembly for Wales (Legislative Competence) Order in the Field of social welfare 2008, Explanatory Note (Ev
20).

4 Letter from the Secretary of State for Wales to the Chair of the Welsh Affairs Select Committee, 26 November 2007 (Ev
17); letter from the Secretary of State for Wales to the Chair of the Select Committee on the Constitution, House of
Lords, 26 November 2007 (not printed here).

5 Letter from Rt Hon Lord Goodland to the Secretary of State for Wales, 22 January 2008 (not printed here)

¢ Wales Office, Pre-legislative scrutiny of the proposed National Assembly for Wales (Legislative Competence) Order in
the Field of social welfare, Cm 7286 (November 2007), Ministerial foreword, p. 2

7 Welsh Affairs Select Committee press notice, 13 December 2007
8 Ev 10-16
SEv1-9
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simultaneously to both committees for pre-legislative scrutiny, joint working - which
had eluded us previously - proved possible. The Welsh Affairs Committee welcomes
this positive development, and anticipates that in future proposed Orders will be
published and referred to Westminster and National Assembly committees in a
sequence which allows for such joint working. It is unfortunate that this has not proved
to be the case with some of the proposed Orders published so far, which still await
Whitehall clearance although their examination by an Assembly committee is
underway or complete.
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1 The proposed Order on charging for non-
residential social care

Purpose

11. As outlined above, if enacted the proposed Order would extend the legislative
competence of the National Assembly for Wales to enable the Assembly to legislate in
respect of charges for non-residential social care provided or secured by local authorities,
and in respect of direct payments to individuals or their carers in order to secure non-
residential social care. This is set out in the proposed Order, as follows:

In Field 15 (social welfare), after Matter 15.8 insert —
“Matter 15.9

Charges levied by local authorities for non-residential social care provided or secured
by them and payments in respect of individuals with particular needs relating to their
well-being so that they, or persons looking after them, may secure non-residential
social care to meet those needs.”

12. At present the Welsh Assembly Government is able to issue statutory guidance to local
authorities on their charging arrangements under Section 7 of the Local Authorities Social
Services Act 1970."° However, local authorities are able to depart from this guidance and
consequently a significant variation has arisen between the amounts charged by different
local authorities in Wales. In a statement to the National Assembly on 27 November,
Deputy Minister for Social Services, Gwenda Thomas AM, referred to:

... some significant differences between the charging policies of local authorities in
Wales, and therefore wide variability in the impact on service users in various areas
of the country."

13. Later in the same statement the Deputy Minister gave examples of the discrepancies
between the maximum weekly charges which varied from £16.20 to £185, while seven local
authorities have no set maximum charge. It is this variation which the proposed Order is
intended to address, by giving the National Assembly the power to legislate — rather than
just issue guidance - to set maximum charges for non-residential social care provided by or
secured by local authorities. In addition, the Deputy Minister referred to a disparity in the
way in which individuals are assessed for the purposes of disability-related expenditure or
benefits,'? concluding that:

All of this has resulted in inequalities and uncertainties for service users, carers and
their representatives."

10 Q 2
" Legislative Statement by the Deputy Minister for Social Services to the National Assembly for Wales, 27 November 2007
2 Income from salary is disregarded for charging purposes, but income from occupational pensions is taken into account

13 Legislative Statement by the Deputy Minister for Social Services to the National Assembly for Wales, 27 November 2007
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The Deputy Minister told the Assembly Committee:

... it seems to me that the level of variation is certainly significant enough to require
action."

And, in a later letter to the Chair of the Assembly Committee:

We are quite clear that variations in charging policies are widespread across Wales,
are significant, and have a negative effect on service users."

14. We received two written submissions, both of which referred to the variation in charges
by local authorities for non-residential social care. Age Concern Cymru said that:

The current situation ... creates a “postcode lottery” across Wales, and needs to be
rectified.®

In its submission to us, Help the Aged in Wales expressed the view that:
Charges should not be based on geography or finance'’

This view was supported by those who submitted written evidence to the Assembly
Committee. For example, Mencap Cymru wrote:

The current charging system in Wales is leading to a postcode lottery, with the
amount a person is charged for care varying widely depending on the local authority
in which they live."®

15. The new powers are being sought, the Deputy Minister explained, “to achieve a fairer
and more consistent approach to charging for all adult recipients of non-residential social
services across Wales”," although it was not the Welsh Assembly Government’s intention
to “fetter the fundamental discretion that local authorities have to charge for certain
services and to recover such charges as they consider to be reasonable”.* This discretion is
set out at Section 17 of the Health and Social Services and Social Security Adjudications

Act 1983. The Deputy Minister explained:

... the intention here is not to prevent local authorities from charging for non-
residential social services, but to ensure that, should they choose to do so, they do it
in accordance with a specified set of requirements.*!

The discretion that local authorities have will remain; there is no question about
that.”

4 Oral evidence before the Proposed Domiciliary Care LCO Committee, 7 February 2008

15 Letter from the Deputy Minister for Social Services to the Chair of the Assembly Committee, 13 February 2008

6 Ev 27 (para 4.1)

7Ev 25

'8 Memorandum submitted to the Proposed Domiciliary Care LCO Committee by Mencap Cymru

19 Legislative Statement by the Deputy Minister for Social Services to the National Assembly for Wales, 27 November 2007
2 jbid

21 Legislative Statement by the Deputy Minister for Social Services to the National Assembly for Wales, 27 November 2007
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What we want to achieve is consistency - to do away with the great differences that
exist at present. We feel that we cannot do that through guidance.”

16. If the proposed Order were approved, the Welsh Assembly Government’s intention
would be to conduct a review of charging to be completed by the next comprehensive
spending review in 2011-12, as a result of which Measures would be brought forward. **

The proposed Order and existing Welsh Assembly Government policy

17. In our examination of a Legislative Competence Order in Council proposed by the
Welsh Assembly Government, one of our considerations is the extent to which it is
consistent with existing Welsh Assembly Government policy. In her statement to the
National Assembly, the Deputy Minister for Social Services emphasised that the powers
being sought were consistent with the Welsh Assembly Government’s strategy to move
away from the provision of residential care towards support for independence at home.*
The Deputy Minister stated that the powers being sought under the terms of the proposed
Order were consistent with existing Welsh Assembly Government strategies and principles
such as those contained in One Wales* and Fulfilled lives, supportive communities.”” This
was supported by many of those organisations which submitted written evidence to the
Assembly Committee, including the Welsh Therapy Advisory Committee:

The publication of the 10-year strategy for social care in Wales provides the vision
for services. The strategy is a uniquely Welsh document and we believe it is
important that the National Assembly has the relevant powers to enable that vision
to become a reality.”®

18. We agree that the proposed Order represents a “good fit” with existing and
previously announced Welsh Assembly Government policy, and is consistent with it.

The devolution settlement

19. The Explanatory Note to the proposed Order lists various matters which are excepted
from its provisions.” These relate to child support, tax credits, child benefit and guardian’s
allowance, social security, independent living funds and motablity - in other words, to a
range of State benefits and awards.”® The Deputy Minister commented in evidence:

The inclusion of the various benefits as an exception makes clear that they are
excluded from the competence because they are the responsibility of the United

2 jbid

2 QOral evidence before the Proposed Domiciliary Care LCO Committee, 7 February 2008

2 Legislative Statement by the Deputy Minister for Social Services to the National Assembly for Wales, 27 November 2007
% ibid

26 One Wales - a progressive agenda for the government of Wales, Welsh Assembly Government, 27 June 2007

27 Fulfilled lives, supportive communities — a strategy for social services in Wales over the next decade, Welsh Assembly
Government, February 2007

26 Memorandum submitted to the Proposed Domiciliary Care LCO Committee by the Welsh Therapy Advisory Committee
29 Ev 20
30 Q 38
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Kingdom Government. This LCO therefore reflects the general devolution
settlement.”

The Parliamentary Under-Secretary of State made the same point to us:

It is very important that we ... define clearly those areas which are retained ... those
issues ... are all retained functions and none of these LCOs are meant to challenge
that.”

20. Cardiff County Borough Council, in its written submission to the Assembly
Committee, felt that there was a need for further clarity on the exception regarding
motability:

There are always issues about transport costs and how these should be included in
any charging arrangements ... As such a debate would be welcomed to consider if
the Mobility Allowance should be included in charging assessments as a contribution
towards transport costs.”

21. The Deputy Minister confirmed in evidence to the Assembly Committee that:

The excepted matters will not impair the Assembly’s ability to deal with the
treatment of benefits ... It does not change the situation as it is now.*

22. We agree that the proposed Order reflects the current devolution settlement, by
setting out in the Excepted Matters certain aspects which are retained as the
responsibility of the UK Government. We note the Welsh Assembly Government’s view
that the Excepted Matters will not impair upon its ability to enact the policies for which
it seeks the powers contained in the proposed Order.

Use of the Legislative Competence Order in Council procedure

23. Another of the considerations to be made by this Committee is whether the Legislative
Competence Order in Council procedure is the most appropriate route by which to
achieve the policy result being sought. In evidence to the Assembly Committee, the Deputy
Minister was clear that the Welsh Assembly Government’s opinion was that the Order in
Council procedure was the most appropriate — indeed, the only - way by which its policy
commitment could be delivered:

I consider this to be the only way to achieve the uniform approach that we seek.
Anything less than an LCO will not provide the guarantee that change will happen,
and that fairer charging will result.””

24. Use of a Legislative Competence Order in Council was supported by the Chief
Executive of Disability Wales, in evidence to the Assembly Committee:

Q38

32Q62

33 Memorandum submitted to the Proposed Domiciliary Care LCO Committee by Cardiff County Borough Council
34 Oral evidence to the Proposed Domiciliary Care LCO Committee, 7 February 2008

3 ibid
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I think that the LCO would add clarity. It would make the situation clear for those
who are assessed as needing services and those who support them. *

25. We note that written submissions to the Assembly Committee from Carers Wales, the
Coalition on Charging, Help the Aged in Wales, Disability Wales and Age Concern
Cymru, while all supportive of the principle of the proposed Order, also advocated action
by the Welsh Assembly Government using its existing powers in relation to assessment and
charging practices. Disability Wales said in evidence to the Assembly Committee:

I think that it is important for the Assembly to use the powers that it has in addition
to the further powers that it seeks. ... We feel that it is not using the powers that it
has ...”7

26. However, in a subsequent letter to the Chair of the Assembly Committee, the Deputy
Minister again stressed the Welsh Assembly Government’s view that a Legislative
Competence Order was the most appropriate way to achieve the desired policy result,
which could not be pursued using existing legislation:

... we have previously attempted to improve the situation by issuing Fairer Charging
guidance, but ... the disparities and inequities for service users continue. The
fundamental stumbling block is that the Assembly Government’s power to issue
guidance on this subject to local authorities would not enable [the Welsh Assembly
Government] to issue guidance that fettered the discretion contained in Section 17 of
HASSASSA.?® The legal advice we have is unequivocal: we cannot use the powers in
Section 7 of the Local Authority Social Services Act 1970 to achieve the degree of
consistency and fairness that we are seeking to achieve.

We remain firmly of the view, therefore, that the only way to deliver a consistent and
fair approach to charging is by the conferral of legislative competence and the
bringing forward of Measures subsequently.

In my view there are no alternative effective and guaranteed means of bringing about
the consistency and fairness without needing to go through the Measure process.

... in the absence of any realistic alternatives, the Assembly Government would want
to press on to obtain the legislative competence that we need to enable us to take
action by statutory means.”

27. We agree that the use of the Legislative Competence Order in Council procedure is
the most appropriate way for the Welsh Assembly Government to pursue its policy
objectives in this area, and that this could not be achieved by use of existing legislation.
It is also understood that there is no Government bill in prospect which could address
these issues through primary legislation.

36 Oral evidence to the Proposed Domiciliary Care LCO Committee, 31 January 2008
37 ibid
38 Health and Social Services and Social Security Adjudications Act 1983

3% Letter from the Deputy Minister for Social Services to the Chair of the Proposed Domiciliary Care LCO Committee, 13
February 2008
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The timing of the proposed Order’s introduction

28. In his evidence to us, the Parliamentary Under-Secretary of State said that the proposed
Order was “not only welcomed by service users but also in principle by the WLGA.”*
However, in oral evidence to the Assembly Committee the Welsh Local Government
Association expressed reservations. These included the timing of the proposed Order,
given that the UK Government has indicated a commitment to a public consultation and
subsequent Green Paper on a new long-term funding settlement for adult social care.*

29. Although the consultation, which is expected to start in Spring 2008, concerns the
provision of adult social care services in England, it is anticipated that the Green Paper
will have implications for Wales.*> As the Deputy Minister told us, although the Green
Paper will apply only to England, “there will be issues that will be of great import to
Wales”.*» The Welsh Local Government Association’s view was that “we should wait and

see what the impact is in Wales”.**

30. Mr Steve Milsom, the Acting Director of the Older People and Long Term Care Policy
Directorate of the Welsh Assembly Government, told the Assembly Committee:

It is clear that this will not happen immediately or quickly. ... [The Green Paper] will
not contradict in any way what is proposed in the LCO, which is quite narrow and
specific.*

31. The Deputy Minister’s view was that the forthcoming Green Paper was not a reason to
delay the introduction of the proposed Order:

There will always be a reason for waiting while some other piece of work is
undertaken, but this is an important manifesto commitment and we need to get on
with it ...*

This LCO fulfils a clear “One Wales” policy commitment that we need to get on
with, and we cannot hold it up in order to wait and see what may or may not happen
as a result of the Green Paper.*’

32. We note that some valid concerns were expressed by witnesses before the Assembly
Committee as to the timing of the introduction of the proposed Order, particularly in
relation to a forthcoming Green Paper for social care in England, and we draw such
concerns to the attention of the Welsh Assembly Government.

40 Welsh Local Government Association; Qs 45, 58

41 lvan Lewis MP, Parliamentary Under-Secretary of State for Care Services, foreword to the Smith Institute’s publication,
Advancing opportunity: older people and social care, February 2008

42 Deputy Minister for Social Services, oral evidence to the Proposed Domiciliary Care LCO Committee, 7 February 2008
Q45

4 Beverlea Frowen, WLGA, oral evidence to the Proposed Domiciliary Care LCO Committee, 31 January 2008

4 Oral evidence to the Proposed Domiciliary Care LCO Committee, 7 February 2008

“ ibid

47 ibid
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The scope of the proposed Order: the exclusion of residential care

33. The Deputy Minister for Social Services has confirmed that the proposed Order is
restricted to charges levied by local authorities for non-residential social care. It would not
enable the Assembly to legislate in respect of charges levied by private care providers
(which, we were told, currently provide 80% of these services*), nor would its provisions
apply to residential care.*” When asked why the proposed Order had been drafted so as to
be confined to non-residential care, the Deputy Minister explained that the problem of
inconsistencies in charging by local authorities did not exist in the case of residential care.”
Mr Steve Milsom, the Acting Director of the Older People and Long Term Care Policy
Directorate, of the Welsh Assembly Government explained:

The way we ensure consistency in the charging for residential care is through
something called CRAG (Charging for Residential Accommodation Guidance); and
that sets out capital limits that have to be applied to individual circumstances. ... We
already have a robust mechanism in place to ensure consistency in respect of
residential accommodation charging ... Therefore, we do not need to do that
through this LCO.”!

34. The Deputy Minister confirmed that, should the Welsh Assembly Government wish to
legislate on matters concerning residential care in the future, an additional Legislative
Competence Order (or framework power) would be required in order to do so.*

35. We agree that the proposed Order as drafted applies only to non-residential social
care provided by or secured by local authorities, and to payments made in respect of
individuals with particular needs relating to their well-being.

Respite services

36. In evidence, the question of whether the provision of respite care would fall within the
scope of the proposed Order was raised.”” The Deputy Minister clarified the position in a
subsequent letter to the Chair of the Assembly Committee:

The LCO covers charges and payments made by local authorities for non-residential
social care. It would therefore cover respite services received in a person’s own home
such as 24 hour emergency care or sitting services. However it does not cover
charges and direct payments for residential social care. Consequently charges or
payments made in respect of securing temporary respite care in a care home would
fall outside the scope of the Order.”*

®Q32

4 Legislative Statement by the Deputy Minister for Social Services to the National Assembly for Wales, 27 November 2007
Q15

51 ibid

2Q16

$3Qs21-26

54 Letter from the Deputy Minister for Social Services to the Chair of the Assembly Committee, 25 January 2008 (Ev 24)
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37. We agree that the proposed Order as drafted would cover respite services received
in a person’s own home, but would not extend to respite care in a care home.

The power to abolish charging

38. In addition to the power for the National Assembly to set maximum charges levied by
local authorities for non-residential social care, the proposed Order would also enable it to
abolish such charges. That the National Assembly should have the power to abolish
charging was strongly supported by the Wales Carers Alliance, Disability Wales and Age
Concern Cymru in evidence to the Assembly Committee,” although the Welsh Local
Government Authority said that the abolition of charges “would be seen in a very
unfavourable light” by local authorities.*

39. In a statement to the Assembly, the Deputy Minister confirmed that she did “not see
there being any danger of this LCO going down the route of free homecare™

... although we would want to support the principle of free homecare, the budget
does not currently allow for that.”

40. However, the Deputy Minister also confirmed that, as drafted, the proposed Order
would transfer to the Assembly the ability to legislate to abolish charges:

The LCO is certainly wide enough to allow for charges to be abolished or for certain
services to be nil rated ... there is provision, and the scope of the LCO is wide
enough.”®

41. This view was shared by the Parliamentary Under-Secretary of State, although with the
“strong proviso” that the policy intention was to “try and regulate the wide range as
opposed to the complete abolition of non-residential and domiciliary charges:””

Yes, the competence is there; the intention is not there to do that at the moment.®°

42. The Deputy Minister was asked which non-residential social care services might be
“zero-rated” should the proposed Order take effect, and told the Assembly:

I cannot answer specifically what services would be rated as zero charge; it is too
early to do that. However, the LCO would give us the scope to do that.®!

The Deputy Minister also confirmed that although the abolition of such charges was not a
current policy proposal of the Welsh Assembly Government because of affordability,
“certainly it would not exclude it”.%2

%5 Oral evidence to the Proposed Domiciliary Care LCO Committee, 31 January 2008

% ibid

57 Legislative Statement by the Deputy Minister for Social Services to the National Assembly for Wales, 27 November 2007
58 ibid

Q52

% ibid

51 Legislative Statement by the Deputy Minister for Social Services to the National Assembly for Wales, 27 November 2007
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43. We agree that the proposed Order as drafted would enable the National Assembly
to abolish charges made by local authorities for the provision of non-residential care
services. We acknowledge that the Welsh Assembly Government has made clear that it
does not intend to do so, but note that the power to do so would be conferred under the
terms of this Order.

A requirement to charge

44. Conversely to the above, a concern was raised during evidence that the proposed Order
included the power to require local authorities to charge for the provision of non-
residential care services. The Deputy Minister told the joint meeting of our two
committees:

There is no intention whatsoever in this LCO to make it a requirement of local
authorities to charge for their [non-residential] services. That discretion will stand
within the local democratic system, and the LCO will have no bearing on that. What
we want to do is to have the power to legislate ... and ensure that payments are more
equitable and more consistent. I do not see that bringing in either a cap or a floor
would assist that in any way whatsoever.*

45. While we acknowledge that the Welsh Assembly Government does not intend to
make it a requirement of local authorities to charge for the provision of non-residential
social care, we note that the proposed Order as drafted does include the power to do so.

Non-residential social care services for children

46. When asked whether the proposed Order would allow the Assembly to legislate in
respect of charges for non-residential social care in respect of children and young people,
the Deputy Minister confirmed that it would do so:

Yes. That is quite clear. The LCO ... would enable us to introduce a measure on
charging by local authorities for children’s services. However, we have no intention
of introducing such a measure in the foreseeable future - but it would allow it.**

47. The Parliamentary Under-Secretary of State agreed:

... the terms of this Order in Council would encompass children as well in terms of
non-residential domiciliary care.®

48. Both the Welsh Local Government Association and the Association of Directors of
Social Services Cymru confirmed that they would like to see the word “children” disapplied

2Q 14
© Q39
6.Q12
& Q51
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in respect of the proposed Order.® The Director of Social Care and Housing, Association
of Directors, told the Assembly Committee:

... there is a real danger of including this ... If something like this gets out, the
message might be that the Assembly is looking for a Legislative Competence Order
to introduce charging for children. There would be huge opposition to that ... The
other issue is whether, when you get into the detail, you are charging the child or the
parents, and what income you take into consideration.”’

This was supported by the Wales Carers Alliance and by Disability Wales:

. we have a great deal of concern about this area. ... there are no charges for
children’s services at the moment. If anything, we feel that the LCO should reduce
charging rather than introduce other avenues of charging. ... we would not want to
see such charges included in any LCO.%®

49. In later evidence to the Assembly Committee the Deputy Minister again clarified that
while this power was included in the proposed Order, the Welsh Assembly Government
had no plans to require local authorities to introduce charges for non-residential care
services for children:

... there is no intention on the Assembly Government’s part to encourage or require
local authorities to charge for non-residential care services for children. In fact, we
are heading in quite the opposite direction. Children’s services are included within
the scope only because we want to be able to take remedial action in the future if the
need were to arise.”

50. We note that the proposed Order would allow the Welsh Assembly Government to
legislate in this area and that it was being sought only as “an insurance policy for any
developments that might occur in the future”, in the event that a Welsh local authority
decides to introduce charges for non-residential social care for children.”” The proposed
Order, if enacted, would mean that the Welsh Assembly Government would not have to
repeat the process of seeking a further Order in respect of services provided for children.
As the Deputy Minister said in evidence:

... should that situation arise in the future ... the scope of this LCO needs to be wide
enough to ensure that any changes so introduced would be fair.”!

51. While we acknowledge that the Welsh Assembly Government does not intend to
require local authorities to charge for the provision of non-residential social care

6 Bruce McLernon, Director of Social Care and Housing, Association of Directors of Social Servies Cymru, and Beverlea
Frowen, Director of Social Services and Health Improvement, WLGA, oral evidence to the Proposed Domiciliary Care
LCO Committee, 31 January 2008.

7 Bruce McLernon, Director of Social Care and Housing, Association of Directors of Social Servies Cymru, oral evidence to
the Proposed Domiciliary Care LCO Committee, 31 January 2008.

%8 Oral evidence to the Proposed Domiciliary Care LCO Committee, 31 January 2008
% Oral evidence to the Proposed Domiciliary Care LCO Committee, 7 February 2008
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7 Oral evidence to the Proposed Domiciliary Care LCO Committee, 7 February 2008
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services to children, we note that the proposed Order does include the power to do so. It
will be for the National Assembly to decide how to exercise this power in the future.

Variation in assessments for charging

52. It was not only the variation of the level of charges between local authorities which led
the Welsh Assembly Government to propose this Order, but also concern at differences in
the way in which people are assessed for those charges.” In its memorandum to us, Help
the Aged in Wales referred to:

... a lack of clarity regarding the ways in which authorities arrive at the charges an
individual is expected to pay which adds to the confusion.”

The Deputy Minister, in evidence to the Assembly Committee, acknowledged that:

... there are discrepancies with regard to the extent to which individual payments of
attendance allowance and war widows’ pension are taken into account in the
financial assessment.”

Mr Steve Milsom, the Acting Director of the Older People and Long Term Care Policy
Directorate of the Welsh Assembly Government, said in evidence to the Assembly
Committee:

The approach across Wales is quite different on the level of disregards — some are far
more generous, particularly in relation to disability-related expenditure, but some
are certainly not.”

53. In evidence to our joint meeting, the Deputy Minister noted:

We would not want to exclude the opportunity to ensure that the financial
assessment process is as fair as the charge itself.”

54. Both the Parliamentary Under-Secretary of State and the Deputy Minister confirmed
that the proposed Order would enable the Assembly to bring forward measures relating to
the process of assessment for charging:”’

... [the proposed Order] would allow the Assembly to determine the way in which
local authorities currently take into account income factors within their calculation
of charging.”®

55. We note that the evidence submitted to this Committee and to the Assembly
Committee points to inconsistencies and uncertainty in the assessment of income

2 ibid

3 Ev 25

74 Oral evidence to the Proposed Domiciliary Care LCO Committee, 7 February 2008
75 ibid
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between different local authorities in Wales for the purposes of charging for the
provision of non-residential social care. We acknowledge that this proposed Order
would enable the National Assembly to introduce legislation (by measure) with the aim
of establishing such consistency, and believe that this is an appropriate legislative
competence to devolve.

The relation between Field 15 (social welfare) and Field 12 (local
government)

56. While Field 15 of Schedule 5 of the Government of Wales Act 2006 relates to social
welfare, another Field, Field 12, relates to local government. When asked whether the
ability to make Measures under the proposed Order was conditional on the Assembly
having additional competence in Field 12, the Deputy Minister assured us:

... we do not need the ability to legislate in Field 12 for the rights that we are seeking
in Field 15 to be effective.”

57. We agree that the proposed Order would enable the National Assembly to legislate
in the Field of social welfare, without requiring amendment to Field 12 relating to local
government.

Reimbursement to local authorities

58. If measures were to be introduced under the terms of this proposed Order limiting
charges which local authorities could make for the provision of non-residential social care,
some authorities would lose revenue. The Deputy Minister for Social Services told us:

I believe that one of the aspects that the measure could deal with is this aspect of

capping, but this is something that we will consider as we move towards a measure
80

59. Some witnesses were concerned that, should this be the case, the quality of services
provided could suffer. In its written submission to the Assembly Committee, Denbighshire
County Council commented:

The emphasis on reducing charges is extremely worrying if it does not also result in
higher grant allocations to local authorities. ... without an increased level of funding,
services are bound to suffer.*!

60. When asked whether there was a risk that in future a ceiling or cap on charges could
lead to lower quality services in some areas and to price increases in other areas, the
Deputy Minister replied:

Q6
80 Q 31

81 Memorandum submitted to the Proposed Domiciliary Care LCO Committee by Denbighshire County Council
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I do not see that placing a cap on charges would create any problems in terms of
quality of services because there are other ways ... of ensuring that the care meets the
necessary standards.*

61. The Welsh Local Government Association, while broadly welcoming of the proposed
Order, cautioned that in its view:

While there persist long term funding shortfalls in the social care system, variances
and inequity will continue to exist across Wales. ... The LCO ... will not solve this
fundamental problem and even with the power the situation will not improve in the
short term. We approve in principle of the LCO but have serious concerns about the
potential impact. ... Changes in isolation to the big picture may well cause damage to
the delivery of social care services and increase demand way beyond that which is
affordable to the Country as a whole.*’

62. Beverlea Frowen, Director of Social Services and Health Improvement of the Welsh
Local Government Association, told the Assembly Committee:

in principle, we cannot disagree with the overall desire to smooth out
unacceptable variances. Beyond that ... we have to look at it in the context of the ...
overall ways and mechanisms of funding social care in Wales. ... We feel that to start
looking at measures that potentially drastically change the ability of councils to apply
charges in this climate ... is premature. ... we believe that there is time for reflection
before [proceeding] immediately to an LCO on this matter.**

63. This view was supported by the Association of Directors of Social Services Cymru,
whose Director of Social Care and Housing told the Assembly Committee:

I suppose the question will be ... whether this is the appropriate time to be pursuing
the LCO when there are bigger issues that we need to be looking at ... in terms of the
overall funding regime.®

... at the moment we do not know what it is that we will be asked to support in terms
of the detail, therefore ... we have to reserve our judgement.®

64. The Deputy Minister for Social Services told us that the cost to local authorities of
providing non-residential care services was “around £153 million”, although only £23
million was recouped by local authorities by way of charges.” However, it was not the
intention to prevent local authorities from charging altogether so, as Mr Steve Milsom,
Acting Director of the Older People and Long Term Care Policy Directorate of the Welsh

82Q32
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Assembly Government told the Assembly Committee, “there would still be an income
» 88

stream.
65. The Deputy Minister told us in evidence that the extent of any compensation could
only be decided in the context of a measure:

The extent to which we decide to compensate local authorities for any revenue that
they may lose as the result of a subsequent measure on charging is an issue for
consideration when the measure is developed.®

66. We note the concern expressed by the representatives of local authorities that in
order for the quality of their non-residential social care services not to be adversely
affected by the imposition of a limit on the amounts they could recoup in charges, they
would need to be reimbursed for lost revenue. We also note the Welsh Assembly
Government’s assurance that it was its aim to do so, although this could only be defined
when measures are brought forward.” We must therefore note that there are
potentially significant financial implications with measures which may be brought
forward under the powers devolved by the proposed Order.

Cross-border issues

Divergence of policy

67. As the Explanatory Memorandum to the proposed Order makes clear, Section 93 of the
Government of Wales Act 2006 imposes a geographical limit to Assembly measures in that
they apply only to Wales.” This would clearly be so in the case of any measures introduced
under the terms of this proposed Order.”> Nevertheless it raises the possibility that a
marked difference in the delivery of public services and charging arrangements could
develop between England and Wales, which would be particularly noticeable in the border
areas.” The Deputy Minister saw this as being “what devolution means” and showed that
“Wales can lead the way”.”* The Parliamentary Under-Secretary of State told us that:

We are rightly content with the idea of policy differential, but that policy differential
has to ensure that on both sides of the border there is proper and good provision for
all end users.”

8 QOral evidence to the Assembly Committee, 7 February 2008

8.Q40
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Provision of services

68. If as a consequence of this Order policies in England and Wales diverge and there is a
different level of provision on either side of the border, people might decide to cross the
border in order to benefit from the better provision - an issue raised by Denbighshire
County Council and by the Welsh Local Government Association in their written
submissions to the Assembly Committee.” According to the Association:

Parts of Wales are subject to variances and pressures due to their proximity with
England. The North Wales coast in particular suffers from a huge ingress of people
wishing to retire there. It cannot be overlooked that if there were to be a less costly
regime to the individual in Wales this would be a further deciding factor on
individuals choosing to move to Wales for their retirement.”

69. While acknowledging that these were “valid concerns”, the Parliamentary Under-
Secretary of State felt that this was “an issue that should be addressed when measures are
brought forward”.*® Moreover:

...of the 66,000 adults receiving community-based non-residential services, only
around 14,000 of those are actually being charged at the moment. Add to this the fact
that the cost of any move would far outweigh the amount being saved by reduced
charges, we think that we are very unlikely to see the number of people retiring to
Wales ... increasing as a result of this policy.*”

70. Following our joint evidence session with the Assembly Committee, the Deputy
Minister wrote to the Chair of that Committee to clarify the circumstances in which non-
residential social care in border areas in Wales would be provided by local authorities in
England - a situation which, she explained, would be “quite limited given that the vast
majority of non-residential social services are received in a individual’s home”.'®
... it might be possible ... to have a scenario where an individual living in the border
regions of Wales attended day care in England. In this situation, while the service
would be provided by an English local authority or private care provider, it would be
provided on behalf of the Welsh local authority. Therefore any charge for that service
to the user would be levied by the Welsh local authority. As such it would be subject
to any changes introduced by the Welsh Assembly Government as a result of a
subsequent measure ... The Welsh service user would not be subject to English
charging arrangements even though they were receiving a service in England.'”!

71. We have given consideration to the implications of this proposed Order for the
cross-border provision of services, but do not feel that these are significant at present.

% Memorandum submitted to the Proposed Domiciliary Care LCO Committee by Denbighshire County Council
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2 Definitions of the terms used in the
proposed Order

The location of definitions

72. The proposed Order is drafted so as to insert a matter into Field 15 of Schedule 5 of the
Government of Wales Act 2006. Field 15 relates to social welfare, and the matter which it is
proposed is inserted is numbered Matter 15.9. At present, however, no matters are
contained in Field 15. Matters 15.1 to 15.8 are in fact contained in another proposed Order,
relating to vulnerable children and child poverty.'** At the time this Report was agreed that
proposed Order had yet to achieve Whitehall clearance, although the Assembly Committee
had already published its report.'”’

73. Should the proposed Order on domiciliary care be laid before the Assembly for
approval first, Matter 15.9 will need to be re-numbered Matter 15.1. This possibility arose
because the proposed Order on vulnerable children and child poverty was published and
laid before the Assembly before it had achieved Whitehall clearance, and was
acknowledged by the Secretary of State when he wrote to invite us to conduct pre-
legislative scrutiny:

If this Order is formally laid before Parliament before the other Order then we will
amend the numbering to that it will be the first matter inserted into this Field. We
hope that this situation will not arise in the future ..."**

74. Although the proposed Order on domiciliary care includes references to the terms
“social care” and “well-being”, those terms are not defined there but are to be found
instead in the proposed Order relating to vulnerable children and child poverty. The
Deputy Minister told us in evidence:

... the purpose of an LCO is to amend Schedule 5 of the Government of Wales Act
2006. This Legislative Competence Order must be read and considered in this light,
and not as a free-standing piece of legislation. This LCO contains definitions and is
subject to exceptions set out in other LCOs ... If these other LCOs are made before
this LCO, Schedule 5 to the Government of Wales Act will already have been
amended. Consequently there will be no need to include in this LCO the definitions
and exceptions to which we refer.'®

75. While we appreciate that the domiciliary care Order would be re-drafted to include
these definitions should it be laid in draft form first,'® understanding and scrutiny is

102 National Assembly for Wales (Legislative Competence) (No. 3) Order 2008

193 National Assembly for Wales (Legislative Competence) (No. 3) Order 2007, report by the Proposed Vulnerable Children
LCO Committee, National Assembly for Wales, January 2008

104 | etter from the Secretary of State for Wales to the Chairman of the Committee, 26 November 2007 (Ev 17); Q 50
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made more difficult if the intended legal context in which the matter is to operate is not
made fully evident in the official documentation. We believe it would be helpful if each
proposed Order were to include for ease of reference definitions of the terms used,
either in the proposed Order itself or as part of the accompanying Explanatory
Memorandum.'””

76. We also note the haphazard approach to processing proposals for Legislative
Competence Orders in Council. The failure on the part of the Welsh Assembly
Government to follow the anticipated procedures for these proposals,'®® which were
described during the progress of the Government of Wales Act 2006, has created
significant problems. The Wales Office, the Welsh Assembly Government and the
National Assembly for Wales should seek to coordinate the procedures more effectively
in future.

The definition of social care

77. As noted above, the definition of social care is not contained in the proposed Order.
Instead, the Explanatory Memorandum notes that the definition to be used is set out in the
proposed Order dealing with vulnerable children and child poverty.'” That definition is as
follows:

“social care” includes the provision by any person of residential care, non-residential
care, support, financial or any other assistance, advice or counselling in connection
with the well-being of any person

78. As the Deputy Minister clarified in evidence to our two committees, while this
definition of social care includes residential care, residential care is not included for the
purposes of the proposed Order on domiciliary care.'® With this exception, the proposed
Order includes all forms of social care referred to in the above definition; as Amanda Jones
of the Legal Services Department of the Welsh Assembly Government put it, “everything
that is within the definition of social care that is not residential will be covered”.!"" The
Wales Carers Alliance and Disability Wales both felt that this definition was appropriate
for the purposes of this Order.'?

79. The Deputy Minister explained that the definition of social care was wider in the
vulnerable children proposed Order for the following reason:

The term “social care” as defined in the vulnerable children LCO is wider than the
scope of this LCO as it is intended to apply cross the social welfare field and not only

97 ‘Interpretation of Field’

18 Set out, for example, in the 2" Report of the Welsh Affairs Committee (HC 175, Session 2006-07)
199 Welsh Assembly Government Explanatory Memorandum, para 16 (Ev 22)
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in relation to this LCO. ... there is wide enough scope within the vulnerable children
LCO to accommodate the proposals that this LCO makes.'"?

80. It seems unlikely that there are other matters which are intended to be included
other than those set out in the definition. We therefore recommend that the definition
of “social care” is amended to read “means” rather than “includes”.

81. We note that the definition of “social care” to be used not synonymous with the
definition of “community care services”, the term used in the National Health Service and
Community Care Act 1990. As was confirmed by the Deputy Minister in evidence to the
Assembly Committee, the term “social care” as used in the proposed Order is wider, and
includes:

. a description of different types of care rather than a list of existing legislation.
That will ensure that the definition remains extant, and not subject to future changes
to legislation concerning powers and duties to provide services.'*

The definition of well-being

82. The definition of the term “well-being” is also set out as part of the vulnerable children
and child poverty proposed Order, as follows:

“well-being”, in relation to individuals, means well-being so far as relating to any of
the following -

a) physical and mental health regarding well-being;
b) safety from harm and neglect;

c) education, training and recreation;

d) the contribution made by them to society;

e) social and economic well-being;

f) securing their rights.

83. This definition of the term “well-being” was supported in evidence to the Assembly
Committee by the Welsh Local Government Association and by the Association of
Directors of Social Services Cymru supported this definition.'”* The Coalition on Charging
Cymru proposed amendments to points d), e) and f), to the following effect:

d) their contribution to society;

e) social and economic well-being and participation;

113 Q11
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f) securing their rights and dignity."'¢

84. The Deputy Minister said that she was “very interested” in these suggestions and
although she did not consider that they changed the definition of “well-being” in any way,
she undertook to consider them in the light of the Assembly Committee’s report.'"’

85. We are broadly satisfied with the definition of “well-being” to be used, but
recommend that it be amended in line with the proposals put forward by the Coalition
on Charging Cymru. As mentioned previously, we recommend that all definitions to be
referred to in a proposed Order are contained either in the proposed Order itself or in
the accompanying documentation.

The definition of particular needs

86. The proposed Order refers to “payments in respect of individuals with particular
needs”. When asked what was meant by the term “particular needs”, the Deputy Minister
explained:

Direct payments may be made for the provision of care required to meet a wide
range of needs. These needs are not specified in the relevant legislation, and
accordingly no definition has been included in this LCO. This will enable the
Assembly to legislate in respect of all payments for securing non-residential social
care which are made to individuals with needs, provided these needs relate to that
individual’s well-being and do not fall within one of the excepted matters.''®

87. In its written memorandum to the Assembly Committee, Carers Wales preferred the
term “assessed needs”, as it already exists in the context of local authority social care
provision:

The primary legislation relates to “assessed” needs, and we feel this may be a more
appropriate terminology as it builds on existing law and statutory guidance.'"

88. In evidence, the Association of Directors of Social Services Cymru said that “it would
be better to keep the definition as wide as possible”. Both the Association of Directors of
Social Services Cymru and the Welsh Local Government Association preferred the use of
the term “assessed needs”.'* The Wales Carers Alliance, however, told the Assembly
Committee that:

The difficulty with that term is that it is reliant on an assessment, which raises the
question of who does the assessment. Therefore, the term “particular needs” may be
preferable.'*!

16 Memorandum to the Proposed Domiciliary Care LCO Committee submitted by the Coalition on Charging Cymru; oral
evidence to the Proposed Domiciliary Care LCO Committee by Disability Wales and by the Wales Carers Alliance, 31
January 2008.
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As explained by the Deputy Minister for Social Services, the term “particular needs” is used
because it was considered to be wide-ranging.'** In the view of the Deputy Minister:

... the term “particular needs” is more appropriate than “assessed needs”, which
brings in such issues as who must carry out the assessment of needs and the
assessment process itself.'*’

However, the necessity of referring to “particular” needs was questioned by the Coalition
on Charging Cymru'* and by Arthritis Care in its memorandum to the Assembly
Committee:

It is submitted that the word “particular” be removed because it can be narrowed in
its interpretation.'®

89. We consider that the term “needs” is more wide-ranging than the term “particular
needs”. Accordingly, we recommend that the proposed Order be revised to refer to
“needs” rather than to “particular needs”.

Clarification of other terms contained in the proposed Order

“Individuals” and “persons”

90. The proposed Order uses both the terms “individuals” and “persons”. “Persons” can be
construed to cover both individuals and corporate bodies and other organisations.*® In
evidence, the Deputy Minister clarified that the term “persons” as used in the proposed
Order includes both individuals and organisations that might be involved in looking after
someone in receipt of social care:

The term “persons” does include individuals as well as corporate and unincorporated
bodies.'”’

“Payments” and “direct payments”

91. We asked the Parliamentary Under-Secretary of State why the proposed Order refers to
“payments” in respect of individuals, whereas the reference in the accompanying
Explanatory Note uses the term “direct payments”.'”® The Parliamentary Under-Secretary
of State replied:

We did not want to limit the potential scope of this matter by using the name of one
particular scheme ... because it could change. The reference to “payments” in this
particular LCO is intended to capture all relevant payments, irrespective of what the

122 Oral evidence to the Proposed Domiciliary Care LCO Committee, 7 February 2008
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name of that payment scheme happens to be ... so the broader definition of
payments as opposed to direct payments is one that I think helps to address that
issue.'®

Conclusion

92. We agree that the proposed Order is consistent with existing Welsh Assembly
Government policy and priorities, and that the use of the Legislative Competence
Order in Council procedure is the most appropriate route for this to be pursued. We
have noted in this Report that the proposed Order would grant the National Assembly
powers in certain areas for which there are no current plans to introduce legislation -
for example, the ability to abolish charges for non-residential social care provided by
local authorities. We also acknowledge that the proposed Order reflects the current
devolution settlement, as illustrated by the Excepted Matters it specifies.

93. Concerns expressed to us in evidence regarding the timing of the introduction of
the Order and on local authority budgets are properly matters for the Welsh Assembly
Government, and we make no comment on these other than to set out the points raised
in evidence.

94. We acknowledge that measures introduced under the terms of this Order may have
implications for the delivery of and the demand for services on the Wales-England
border, but do not feel that such implications are sufficiently great to prevent us from
recommending the granting of competence.

95. We agree that the proposed Order should be proceeded with, with some specific
amendments as set out in the recommendations of this Report. We also recommend
that in future each proposed Order should contain the definitions of the terms to be
used, for ease of reference and for clarity.

129Q 67
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Conclusions and recommendations

1.  On this occasion, because the proposed Order was published and referred
simultaneously to both committees for pre-legislative scrutiny, joint working -
which had eluded us previously — proved possible. The Welsh Affairs Committee
welcomes this positive development, and anticipates that in future proposed Orders
will be published and referred to Westminster and National Assembly committees in
a sequence which allows for such joint working. It is unfortunate that this has not
proved to be the case with some of the proposed Orders published so far, which still
await Whitehall clearance although their examination by an Assembly committee is
underway or complete. (Paragraph 10)

2. We agree that the proposed Order represents a “good fit” with existing and
previously announced Welsh Assembly Government policy, and is consistent with it.
(Paragraph 18)

3. We agree that the proposed Order reflects the current devolution settlement, by
setting out in the Excepted Matters certain aspects which are retained as the
responsibility of the UK Government. We note the Welsh Assembly Government’s
view that the Excepted Matters will not impair upon its ability to enact the policies
for which it seeks the powers contained in the proposed Order. (Paragraph 22)

4. We agree that the use of the Legislative Competence Order in Council procedure is
the most appropriate way for the Welsh Assembly Government to pursue its policy
objectives in this area, and that this could not be achieved by use of existing
legislation. It is also understood that there is no Government bill in prospect which
could address these issues through primary legislation. (Paragraph 27)

5.  We note that some valid concerns were expressed by witnesses before the Assembly
Committee as to the timing of the introduction of the proposed Order, particularly
in relation to a forthcoming Green Paper for social care in England, and we draw
such concerns to the attention of the Welsh Assembly Government. (Paragraph 32)

6.  We agree that the proposed Order as drafted applies only to non-residential social
care provided by or secured by local authorities, and to payments made in respect of
individuals with particular needs relating to their well-being. (Paragraph 35)

7.  We agree that the proposed Order as drafted would cover respite services received in
a person’s own home, but would not extend to respite care in a care home.
(Paragraph 37)

8.  We agree that the proposed Order as drafted would enable the National Assembly to
abolish charges made by local authorities for the provision of non-residential care
services. We acknowledge that the Welsh Assembly Government has made clear that
it does not intend to do so, but note that the power to do so would be conferred
under the terms of this Order. (Paragraph 43)

9.  While we acknowledge that the Welsh Assembly Government does not intend to
make it a requirement of local authorities to charge for the provision of non-
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10.

11.

12.

13.

14.

15.

16.

residential social care, we note that the proposed Order as drafted does include the
power to do so. (Paragraph 45)

While we acknowledge that the Welsh Assembly Government does not intend to
require local authorities to charge for the provision of non-residential social care
services to children, we note that the proposed Order does include the power to do
so. It will be for the National Assembly to decide how to exercise this power in the
future. (Paragraph 51)

We note that the evidence submitted to this Committee and to the Assembly
Committee points to inconsistencies and uncertainty in the assessment of income
between different local authorities in Wales for the purposes of charging for the
provision of non-residential social care. We acknowledge that this proposed Order
would enable the National Assembly to introduce legislation (by measure) with the
aim of establishing such consistency, and believe that this is an appropriate legislative
competence to devolve. (Paragraph 55)

We agree that the proposed Order would enable the National Assembly to legislate
in the Field of social welfare, without requiring amendment to Field 12 relating to
local government. (Paragraph 57)

We note the concern expressed by the representatives of local authorities that in
order for the quality of their non-residential social care services not to be adversely
affected by the imposition of a limit on the amounts they could recoup in charges,
they would need to be reimbursed for lost revenue. We also note the Welsh
Assembly Government’s assurance that it was its aim to do so, although this could
only be defined when measures are brought forward. We must therefore note that
there are potentially significant financial implications with measures which may be
brought forward under the powers devolved by the proposed Order. (Paragraph 66)

We have given consideration to the implications of this proposed Order for the
cross-border provision of services, but do not feel that these are significant at present.
(Paragraph 71)

While we appreciate that the domiciliary care Order would be re-drafted to include
these definitions should it be laid in draft form first, understanding and scrutiny is
made more difficult if the intended legal context in which the matter is to operate is
not made fully evident in the official documentation. We believe it would be helpful
if each proposed Order were to include for ease of reference definitions of the terms
used, either in the proposed Order itself or as part of the accompanying Explanatory
Memorandum. (Paragraph 75)

We also note the haphazard approach to processing proposals for Legislative
Competence Orders in Council. The failure on the part of the Welsh Assembly
Government to follow the anticipated procedures for these proposals, which were
described during the progress of the Government of Wales Act 2006, has created
significant problems. The Wales Office, the Welsh Assembly Government and the
National Assembly for Wales should seek to coordinate the procedures more
effectively in future. (Paragraph 76)
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17.

18.

19.

20.

21.

22.

23.

It seems unlikely that there are other matters which are intended to be included
other than those set out in the definition. We therefore recommend that the
definition of “social care” is amended to read “means” rather than “includes”.
(Paragraph 80)

We are broadly satistied with the definition of “well-being” to be used, but
recommend that it be amended in line with the proposals put forward by the
Coalition on Charging Cymru. As mentioned previously, we recommend that all
definitions to be referred to in a proposed Order are contained either in the proposed
Order itself or in the accompanying documentation. (Paragraph 85)

We consider that the term “needs” is more wide-ranging than the term “particular
needs”. Accordingly, we recommend that the proposed Order be revised to refer to
“needs” rather than to “particular needs”. (Paragraph 89)

We agree that the proposed Order is consistent with existing Welsh Assembly
Government policy and priorities, and that the use of the Legislative Competence
Order in Council procedure is the most appropriate route for this to be pursued. We
have noted in this Report that the proposed Order would grant the National
Assembly powers in certain areas for which there are no current plans to introduce
legislation - for example, the ability to abolish charges for non-residential social care
provided by local authorities. We also acknowledge that the proposed Order reflects
the current devolution settlement, as illustrated by the Excepted Matters it specifies.
(Paragraph 92)

Concerns expressed to us in evidence regarding the timing of the introduction of the
Order and on local authority budgets are properly matters for the Welsh Assembly
Government, and we make no comment on these other than to set out the points
raised in evidence. (Paragraph 93)

We acknowledge that measures introduced under the terms of this Order may have
implications for the delivery of and the demand for services on the Wales-England
border, but do not feel that such implications are sufficiently great to prevent us from
recommending the granting of competence. (Paragraph 94)

We agree that the proposed Order should be proceeded with, with some specific
amendments as set out in the recommendations of this Report. We also recommend
that in future each proposed Order should contain the definitions of the terms to be
used, for ease of reference and for clarity. (Paragraph 95)
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Resolved, That the Report be the Fourth Report of the Committee to the House.

Ordered, That the Chairman make the Report to the House.

[Adjourned till Tuesday 4 March at 10.00 a.m.
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Welsh Affairs Committee: Evidence Ev 1

Taken before the Welsh Affairs Committee (enlarged by the proposed domiciliary
Care LCO Committee, National Assembly for Wales)

on Thursday 17 January 2008

Members present:

Dr Hywel Francis MP, in the Chair

Mrs Sian C James MP

Hywel Williams MP

The following members of the Proposed Domiciliary Care LCO Committee of the National Assembly for
Wales also attended, in accordance with Standing Order Number 137A(3):

Joyce Watson AM
Peter Black AM
Irene James AM

Dai Lloyd AM
Jonathan Morgan AM

Witnesses: Gwenda Thomas AM, Deputy Minister for Social Services, Mr Steve Milsom, Acting Director,
Older People and Long term Care Policy Directorate, Ms Amanda Jones, Legal Services Department, Welsh

Assembly Government, gave evidence.

Joyce Watson: Good morning, everybody, bore da
bawb. 1 am afraid that I will have to speak in English
because it is the only language that I can speak that
anyone would be able to understand what I was
saying. Although I am learning Welsh, I have a
considerable way to go. I welcome everybody to this
meeting this morning, a joint meeting on the
Proposed Domiciliary Care LCO between our
Committee and the House of Commons Welsh
Affairs Committee. I have had apologies from
Karen Sinclair AM, and Irene James AM is
substituting for her. I remind everybody that this
Committee, as all committees do, will operate
bilingually; that they can use their headsets to listen
to the translation of Welsh contributions or as an
induction loop to hear the whole proceedings more
clearly. Channel 0 on the headphones will provide
the verbatim broadcast and channel 1 will provide
the translation. I remind everybody to turn off
mobile phones, pagers or electronic devices that may
interfere with the broadcast and translation system.
If there is a fire, after I have left the ushers will escort
the rest of you out of the room! I remind you all not
to touch the microphones as that will disable the
system because they work automatically. It is the
very first meeting of this particular Assembly
legislative committee and of the Welsh Affairs
Committee, so I would like to extend a very warm
welcome to the Chair of the Welsh Affairs
Committee, to Dr Hywel Francis, to Sian James
MP, and Mr Hywel Williams MP. I am delighted
that our respective committees have taken an
opportunity to meet jointly. I hope, and I am sure,
that this will be the beginning of a constructive
working relationship with the Welsh Affairs
Committee that will be mutually beneficial to all of
us.

Chairman: (Through an interpreter) Thank you very
much, and thank you for your words of welcome. It
is a privilege for us to be here again. This, I believe,

however, is a very special day, and before we
commence our activities I would like to welcome this
opportunity to collaborate with Assembly
Members. This is a historic day for us all and, as
Chair of the Welsh Affairs Select Committee, I am
looking forward very much to collaborating with
you in the future for the benefit of the people of
Wales. It is a great pleasure for me personally to be
here to take evidence from my old friend Gwenda
Thomas.

Q1 Joyce Watson: The purpose of the meeting today
is simply to take oral evidence in connection with the
proposed National Assembly for Wales Legislative
Competence Order No.4 relating to charges for non-
residential social care. The proposed Order was laid
before the Assembly by the Deputy Minister for
Social Services on 26 November 2007. The Business
Committee subsequently agreed to refer the
proposed Order to this Committee at plenary on 5
December. At the same time that it was laid before
the Assembly it was also laid in both the Houses of
Parliament by the Secretary of State for Wales and
referred to the House of Commons Welsh Affairs
Committee and the House of Lords Constitution
Committee for pre-legislative scrutiny. I should also
like to welcome Gwenda Thomas AM, Deputy
Minister for Social Services today. I would like to
ask Gwenda if she would like to introduce herself
and her officials.

Gwenda Thomas: Thank you. (Through an
interpreter) May 1 thank you for your kind words
and say that it is a pleasure for me to be here as part
of a process which, as you have said, is historic and
very special. I believe that joint scrutiny along with
the Westminster Committee is an extremely
important part of the process. I am sure that we will
all benefit from this process, and I very much hope
that we will be able to respond to your questions
today and that you will be able to support this LCO
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as it goes through the scrutiny process, so that we are
able to legislate here in Wales for the benefit of the
people of Wales. It is a great pleasure to be here, as
I have said, and joining me is Amanda Jones, who is
a lawyer, and Steve Milsom, who is a high-ranking
official. (Continued in English) You are an Acting
Director for the Older People’s Directorate.

My Milsom: That is right, Minister.

Gwenda Thomas: (Through an interpreter) There are
more officials sitting at the back here. Penny Hall,
for example, has been working very hard on this
process. Thank you very much.

Joyce Watson: We are here to take evidence and we
have some questions to get through. It is my
intention to move to that now. Irene James has
indicated that she would like to ask the first three
questions.

Q2 Irene James: Thank you. What would conferral
of legislation competence in respect of Matter 15.9
allow the Assembly to do that cannot be done
through existing legislation? Matter 15.9 states:
“Charges levied by local authorities for non-
residential social care provided or secured by them
and payments in respect of individuals with
particular needs relating to their well-being so that
they or persons looking after them may secure non-
residential social care to meet those needs.”
Gwenda Thomas: Thank you, Irene. Whilst the
Assembly Government can issue statutory guidance
to local authorities under Section 7 of the Local
Authorities Social Services Act 1970 on the exercise
of their charging arrangements, local authorities are
able to depart from such guidance, and its impact
has therefore been very limited. If the Assembly
Government were to issue further guidance under
Section 7, it would need to ensure that this guidance
did not fetter the fundamental discretion of local
authorities to charge for certain services, and to
recover such charges as they consider reasonable, as
set out in Section 17 of the 1983 Act. Any policy that
sought to establish greater uniformity, for example
by applying maximum charges or standard charges,
could not therefore be achieved using the existing
powers.

Q3 Irene James: How does the proposed Order
provide an opportunity for the Assembly to
introduce future Measures which would be aiming at
improving the quantity and the quality of social care
provision in Wales? My third question: the proposed
Order would confer further legislation competence
on the Assembly by inserting a new matter, Matter
15.9 in Field 15, which is the social welfare, in Part
1 of Schedule 5, Government of Wales Act—which
sounds very, dare I say, officious! Given that the
legislative competence sought refers specifically to
“charges levied by local authorities™ is the ability to
make Measures under the proposed Order
conditional on the Assembly having legislative
competence in other fields in Part 1 of Schedule 5, for
example Field 12 (local government)?

Gwenda Thomas: To deal with question 2 first, this
takes me back to some comments that Jonathan
made during the plenary debate on 27 November.

To try and clarify, this LCO has been drafted to
address the specific issues regarding fairer charging,
for which we need to gain legislative competence
before we can act. It is not intended to be a
comprehensive cure-all, to put right all of the issues
confronting social care in Wales, nor does it need to
be. On Tuesday we debated the CSSIW report. This
report showed an improvement in the quality and
care being provided in Wales, but it also clearly
stated that there was quite a distance to go in
achieving consistency. I think this LCO can serve
that purpose when we come to considering the
Measure. Our strategy Fulfilled Lives: Supporting
Communities is the appropriate vehicle for tackling
broader issues of improving the supply and quality
of social care in Wales; and I have given a
commitment, and the Welsh  Assembly
Government’s commitment to review the whole of
the funding of social care. We hope to move towards
discussing those specifics very soon. That review, of
course, will take place over the next two years. I
think we need to consider quite seriously the way
that this LCO can facilitate this work, or any things
that come out of that work.

Q4 Dai Lloyd: (Through an interpreter) Thank you,
Chair. T have a supplementary question to that
second question, Minister. I think that we are all
fundamentally agreed that making these payments
consistent across the Welsh counties is a good idea
because at present social service users at home face
payments and charges that are very high in some
counties and relatively low in others. Would you
agree with the aim of this Order? If I could spell it
out, it is that we need to make charges consistent.
That will in its way be a means of improving the
service to those service users.

Gwenda Thomas: (Through an interpreter) 1 would
agree, and I believe that that is a very important
point. There are great inconsistencies in the way that
people are charged for services that are jointly
provided on the same level. It is important. We have
seen that Cynon Taff has the lowest charges. Some
authorities do not even have a maximum charge, and
so that is important. That is the main thrust behind
this LCO. The One Wales document emphasises the
importance of this policy.

Irene James: The definition of “social care” is not
included. That is perhaps something that we really
need to look at.

Q5 Joyce Watson: We will be coming on to that
later.

Gwenda Thomas: The definition of “social care” is
spelt out in the previous LCO that was introduced,
the Vulnerable Children and Child Poverty LCO.
My interpretation of social care is that it includes the
provision by any person of residential care. It
includes the provision by any person of residential
care, although that is not included in this LCO—
non-residential care, support, financial or any other
assistance, advice or counselling in connection with
the well-being of any person. That is the
interpretation of social care that we are using in
this LCO.
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Joyce Watson: If I can clarify the situation: there are
questions on definitions that will be asked later on.
If we could deal with them later on, that would be
useful, to keep the meeting flowing.

Q6 Hywel Williams: (Through an interpreter) The
question follows on from Irene James’s comments. I
looked at Field 12 to look for that right for local
authorities, or to allow you here to pass Measuress
to allow local authorities to raise charges for
services, and I could not see anything in Field 12.
Just to endorse what Irene James said, will you be
able to pass Measures under this LCO if there is not
some change to Field 12 also, which deals more
generally with this place’s right to come to an
opinion and to make Measures on local authorities’
charging provisions? Is one not dependent on the
other?

Gwenda Thomas: (Through an interpreter) 1 think
there is a technical aspect to this question, but, as I
understand it, we do not need the ability to legislate
in Field 12 for the rights that we are seeking in Field
15 to be effective. If the Chair is content, I could ask
Amanda to expand on that technical point regarding
the current law.

Ms Jones: A matter can relate to more than one field;
that is quite clear in the way the Government of
Wales Act has been created. It does not have to be in
every field, but it can relate to more than one field
and be effective.

Peter Black: Can I ask a supplementary to the
question that Dai asked in terms of the way you are
going to be levying consistent charging across the
whole of Wales? Isit the intention that that is phased
in over a period of time? How would you be allowing
for the impact on local authorities’ budgets of, for
example, ordering them to reduce the level of
charging they have for particular services?

Joyce Watson: I advise that I think you are straying
into a different remit, which would be a Measure,
and that is not what we are dealing with here. If we
start doing that—and the temptation I can
understand, and the concerns I can understand; but
I do not think for the purposes of this meeting which
is dealing specifically with the legislation that it
should be—

Peter Black: The principle of the Order is that local
authorities would be asked to levy charges on a
consistent basis.

Joyce Watson: I understand that.

Peter Black: What I am trying to understand is
whether there is a similar principle in terms of how
local authorities would be compensated for that.
Joyce Watson: I understand what you are saying,
but if we do not stick to our remit—

Peter Black: I would argue that that is part of the
principle, and how that is applied is an important
point—

Joyce Watson: I would say it is outside our remit.
Peter Black: Well, I do not see how that is the case.
It seems to me a very simple question in relation to
the principle and the Order.

Joyce Watson: That is as well may be, but I think
it is—

Peter Black: I would like—we could have had an
answer in this time! It seems to me important that we
have an answer to that question.

Joyce Watson: No, I need to stick to the remit of our
Committee.

Q7 Peter Black: I am sorry, I do disagree with that.
It does seem to me that we have a principle at stake
here: if local authorities are being asked to levy a
standard charge, how that principle will be applied
is quite important.

Gwenda Thomas: Would it be helpful to ask the
Committee to refer to the plenary debate where I
gave these answers in public on 27 November?
Peter Black: That would be helpful, thank you.
Joyce Watson: Thank you.

Q8 Chairman: (Through an interpreter) 1 think you
will see that in our questions we will tend to
concentrate on the principles and perhaps the
broader impacts of what we have before us on Great
Britain in a way, although we do not wish to see this
necessarily 