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In the context of the draft Bill, the following definitions are relevant:

HARBOURS AcT, 1964

“Ship”, where used as a noun, includes every description of vessel used in navigation, seaplanes on the
surface of the water and hovercraft within the meaning of the Hovercraft Act 1968.

PILOTAGE AcT, 1987

“Ship” has the same meaning as in the 1964 Act [above].

HARBOURS, Docks & PIErRS CLAUSES Act 1847

“Vessel”, the word “vessel” shall include ship, boat, lighter, and craft of every kind, and whether
navigated by steam or otherwise”

If powers of General Direction are to be effective for all harbour authorities then they must apply equally
to all activities afloat that require, or are likely to require, regulation. Like byelaws, General Directions may
be the principal risk control measures underpinning safety management in a harbour area. Indeed, it is to
enhance the Harbour Authority’s capability to respond to risk that this power of General Direction is being
conferred. Therefore it will be important that no sector of the harbour community is exempted (intentionally
or otherwise).

Most ports, and almost all smaller ports, host recreational activities that may introduce unacceptable
risks to the harbour area. In this regard it will be important to ensure that the term used to describe the
applicability of “Harbour Directions” (Clause 6 in draft Bill) is sufficient to include all types of craft for
which regulation by General Direction might be necessary. The term “ship” is used throughout Clause 6 of
the draft Bill with the meaning stated in the 1964 Act. However, the conclusion of the Court of Appeal in
R v Goodwin has led to difficulties regarding “...every description of vessel...” and “...used in
navigation”, which may in turn prejudice the regulation by General Direction of such things as personal
watercraft, jet skis, small sailing vessels, wind surfboards, kite boards, motorised surfboards etc.

Annexe 11
Extract from Milford Haven Port Authority Act 2002:, CHAPTER v—not printed.

Annex 11T

Letter dated 24 November 2004 from Captain M C Andrews, Harbourmaster, to Elgan Lloyd, Regional
Operations Manager, Maritime and Coastguard Agency, Cardiff:

FISHING VESSEL LEGISLATION

As you are aware, I have for some time been somewhat perplexed as to the logic behind the fact that
certain maritime legislation is not applied equally to fishing vessels and other vessels.

I give two examples:

1. PILOTAGE AcT 1987

Section 7 (iii) “A pilotage direction shall not apply to ships of less than 20 metres in length or to fishing
boats of which the registered length is less than 47.5 metres.”

The implications are that any CHA can require a vessel of more than 20 metres in length to take a pilot.
However, that same CHA may only make fishing vessels of 47.5 metres or more take a pilot. What would
happen if the owner of a fishing vessel of say, 45 metres length decides to provide services as a supply or
survey vessel? Would that make such a vessel less or more safe than it was as a fishing vessel? Does the fact
that it was a fishing vessel allow it to continue to be so and avoid compulsory pilotage?

At Milford Haven our Pilotage Directions apply to vessels of 50 metres or more. When they were last
formally reviewed in 2001, part of our compliance of the Port Marine Safety Code, our risk assessment
demonstrated that one of our highest navigation risks involved offshore fishing vessels under the 47.5 metre
limit. Their navigation could be best described as “unpredictable”.

Despite a significant effort by all concerned the situation did not improve until the “Bro Axel”/
“Noordhinder” incident in late 2002, after which this Authority introduced a fishing vessel permit system
which continues in place and works reasonably well. The permit system is essentially introduced under
General Directions the consultation on which I have not yet undertaken!
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I fail to see the logic behind what is meant to be an issue of safety and what makes the matter even more
galling is that in my experience I would rather have the preference for a fishing vessel of over 20 metres to
be subject to compulsory pilotage and any other vessel over 47.5 metres!

In my view, it should be one limit and that limit should be 20 metres.

2. THE MERCHANT SHIPPING AND FISHING VESSEL (PORT WASTE RECEPTION FACILITIES) REGULATIONS 2003
(SI 1809)

Regulation 3 (iv) “Regulations 11 and 13 do not apply to a ship which is:
(a) A fishing vessel; or
(b) A recreational craft authorised or designed to carry no more than 12 passengers.

Regulation 11 concerns prior notification to buy the vessel to a terminal or harbour and Regulation 13
disapplies charging for waste disposal.

Again, I fail to see the logic in requiring commercial vessels to pre-notify ports and charge them for using
waste facilities and allowing commercial fishing vessels not to. It has been said to me that this is to encourage
fishing vessels to use the facilities provided in a port rather than dispose of their garbage at sea. Whilst this
is a worthy goal I actually believe that the culture within the fishing industry means that they have yet to
modify their behaviour. Indeed, I think we are all aware of occasions when persons in authority, including
the MCA, have had to order fishing vessels to dispose of their garbage properly having observed it stacked
apparently ready to dispose of once at sea.

In my view, if fishing vessels are obliged to report then this problem could be tackled more systematically.I
would request you take to the National Marine Safety Committee on the 2nd December.

I hope this clarifies the position but should you require any further information, please do not hesitate to
contact me.

Memorandum from Department for Transport (DMNB 14)

A BREAKDOWN OF THE “FATALITIES” DATA ON LEISURE, FISHING AND

COMMERCIAL ACTIVITIES
Recreational Activities
Fatalities

Recreational Activity 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007
Beach Activities 5 2 2 4 4 5 3 6 5 6 3
Boat & Shore Angling 8 12 5 3 2 6 4 6 3 7 11
Canal Boating 0 1 1
Canoeing & Kayaking 2 1 2 1 3 0 0 0 1 1 6
Cliff Climbing 13 2 7 18 10 8 11 8 11 0 0
Coastal Walking 2 4 9 8 8 10 2 10 0 2 7
Dinghys & Inflatables 4 5

Falls & Misadventure 13 19 33
Motorboating 2 9 7 5 4 311 5 10 2 8
Personal Water Craft 1 0 0 1 1 1 2 0 1
Rowing 1 5 0 0 1 2 0 1 0
Sailing 10 11 7 6 3 9 12 2 g8 10 14
Sub-Aqua Diving 100 12 12 12 16 S 10 12 14 12 8
Surfboarding 0 0 1 0 0 0 0 2 0 2 0
Swimming 14 7 11 4 10 11 22 11 17 19 7
Water Skiing 0 0 0 1 0 1 0 0 0 0 0
Windsurfing/Kitesurfing 0 0 0 1 0 1 0 0 0 0 1
Tombstoning/Coasteering 6
Total 68 66 63 63 62 62 76 65 86 87 106
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Commercial Activities

Fatalities
10 yr
1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 average
Commercial 38 26 14 22 16 28 16 12 5 13 16 20.6
Fishing 34 24 11 24 14 20 12 20 9 23 11 20.2
Total 72 50 25 46 30 48 28 32 14 36 27
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1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007
Year
Yearly Totals
1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007
Maritime
Fatalities in
UKSAR 140 117 88 109 92 110 105 100 100 124 133
3 Year Rolling
Average 115.0 104.7 96.3 103.7 1023 1050 101.7 108.0 119.0
As a % of Total
Fatalities 51.66% 44.49% 38.26% 46.38% 33.95% 33.13% 33.87% 23.75% 26.79% 33.42% 41.82%
1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007
Suicide
Fatalities in
UKSAR 59 75 48 52 52 71 55 115 113 105 71
As a % of Total
Fatalities 21.77% 28.52% 20.87% 22.13% 19.19% 21.39% 17.74% 27.32% 29.97% 28.30% 22.33%
1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007
Crime
Fatalities in
UKSAR 24 30 49 50 48 100 107 135 100 68 73
As a % of Total
Fatalities 8.86% 11.41% 21.30% 21.28% 17.71% 30.12% 34.52% 32.07% 26.53% 18.33% 22.96%
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1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007

Natural

Fatalities in

UKSAR 32 28 27 15 44 23 28 34 30 33 39

As a % of Total

Fatalities 11.81% 10.65% 11.74% 6.38% 16.24% 6.93% 9.03% 8.08% 7.96% 8.89% 12.26%
1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007

Land

Fatalities

in UKSAR 16 13 18 9 35 27 14 23 34 30 40

As a % of Total

Fatalities 5.90% 4.94% 7.83% 3.83% 12.92% 8.13% 4.52% 5.46% 9.02% 8.09% 12.58%

Further memorandum from Department for Transport (DMNB 14A)

We spoke about the need for a guide to “who’s who” aboard ship. This note concerns the officers
responsible for the navigation and safety of the ship.

The Master has overall command of the ship and is the officer who is responsible, at all times, for the
safe navigation of the ship. The Captain (Master) always has command of the ship and thus has ultimate
responsibility for the ship, its cargo and crew.

The First Mate (this rank is used in the Pilotage Act 1987 but is no longer recognised—see Maritime and
Coastguard Agency: Marine Guidance Note 92—by UK Merchant Shipping (Training and Certification)
Regulations 1997)) is the second in command of the ship, and will deputise for the Master in the event that
the master is incapacitated. However, the position of Chief Mate is recognised.

The Officer of the Watch (OOW) has navigational responsibility for the ship, and is nominally “in
command” during the period of time he/she is on watch. A watchkeeping period is generally a period of
between 4 and 6 hours. During this period the OOW has the conduct of the vessel. In an emergency the OOW
would generally call the Chief Mate and/or Master to the bridge.

Certificates of Competency are issued to Masters, Mates and OOW by the Maritime and Coastguard
Agency. The UK Regulations provide for certification of masters and deck department personnel involved
in bridge watchkeeping and navigational duties.

Candidates for UK Certificates of Competency have to meet certain medical standards (including
eyesight); satisfactorily complete the minimum period of seagoing service; reach the required vocational and
academic standard; undertake ancillary technical training, and in the case of officer candidates, on
completion of programmes of education and training approved by the Maritime and Coastguard Agency,
pass an oral examination conducted by an MCA examiner.

June 2008

Further supplementary memorandum from the Department of Transport (DVINB 14B)

1. This Supplementary Memorandum provides additional information on three areas that were of
interest to the Committee in the evidence session on 25 June 2008:

— The statistics on maritime incidents and deaths, in particular on the distribution between those
that occurred within the jurisdiction of harbour authorities and those elsewhere.

— The General Lighthouse Authorities’ liability for payments to the Merchant Navy Officers’
Pension Fund.

— The appeals mechanism in respect of the suspension or revocation of Pilotage Exemption
Certificates.
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STATISTICS ON MARITIME INCIDENTS AND DEATHS

2. Safety is a key priority in the large, highly competitive and growing port industry. Although the record
in the UK has been improving, marine accidents are still a source of injury, pollution and delay in UK ports.
Statistics for incidents in ports are not collected separately from those relating to shipping generally in UK
waters but both the dangers and potential impact of incidents increase nearer to shore and in the busier
shipping lanes close to and within ports.

3. In the most recent five years for which figures are available (2002-06—some 2006 figures are
provisional) in the whole of the UK Search and Rescue Region, the MCA recorded 540 deaths from
maritime accidents. MCA data deals with incidents reported to HM Coastguard and it is probable that only
a small proportion of port and harbour incidents reach them because they are resolved often by port
authorities and other emergency services. Thus the figures quoted cannot be regarded as comprehensive. The
following table provides an estimate of the extent to which the recorded incidents relate to the jurisdiction of
harbour authorities.

NUMBER OF DEATHS RECORDED BY HM COASTGUARD

2006
2002 2003 2004 2005 provisional Total

Maritime deaths within the UK

Search and Rescue (SAR) region 110 105 100 101 124 540
Of which: maritime deaths occurring

in port limits or approaches 11 6 15 22 21 75
Notes:

Data source: Coastguard database. Estimate provided by MCA, 1 July 2008.
The figures are as accurate as possible—see paragraph 3 above. No trend should be read into the
figures.

4. We will be looking at the current data sources and plans for improving statistics on maritime incidents,
including the use of the database of accidents in UK waters which the National Water Safety Forum is
setting up, with a view to ensuring that there are adequate ways to assess the effectiveness of the measures
in the Bill.

5. It should be noted that the aims of the draft Marine Navigation Bill are wider than improving port
safety and reducing fatalities. The reduction of deaths from maritime accidents is not therefore necessarily
the only, or best, measure of the Bill’s success. We hope that such outcomes would occur but further work
is being done to develop performance measures to assist with the post-legislative scrutiny of the Bill; for
example, additional safety measures such as injury data, near miss data (hazardous occurrences), and
compliance with the Port Marine Safety Code, as well as the efficiency of the GLAs’ operations and dealing
with shipwrecks.

INFORMATION ON THE MERCHANT NAVY OFFICERS’ PENSION FUND

6. The GLAs are Participating Employers of the Merchant Navy Officers’ Pension Fund (MNOPF)
which is a defined benefit scheme providing benefits based on final pensionable salary. The MNOPF is a
funded multi-employer scheme but the GLAs are unable to identify their share of the underlying assets and
liabilities. Liabilities to the MNOPF arise in three ways: employers’ contributions, deficit contributions and
statutory debt.

Employers’ contributions

7. Only the Northern Lighthouse Board (NLB) has Active Members ie officers who are employed and
also members of the MNOPF. Employer’s contributions to the scheme (11.9% of pensionable salaries) are
paid by NLB to MNOPF on their behalf. These amounted to £11,000 in Financial Year 2007-08.

Deficit contributions

8. The rules of the MNOPF state that Participating Employers may be called to make lump sum
payments to make up deficits in the Fund. With effect from 8 June 2000 the rules were amended to state that
an employer will not be regarded as ceasing to be a Participating Employer as a result of ceasing to employ
active members or other eligible employees. Following a Court ruling on 22 March 2005, all three GLAs
meet the definition of “Participating Employers” and will have a liability to make additional payments
required by the MNOPF Trustees in order to meet the MNOPF’s deficit.
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9. In Financial Year 2007-08 the GLAs paid £172,661 in deficit contributions. £24,272 represented
further contributions to the deficit in the 2003 valuation and £148,389 was a contribution to the deficit
arising from the 2006 valuation. The details are shown in the following table:

Northern Commissioners of
Lighthouse Board Trinity House Irish Lights Total
2003 Valuation £12,441 £5,542 £6,289 £24,272
2006 Valuation £88,125 £28,456 £31,808 £148,389

Statutory Debt

10. Under Section 75 of the Pensions Act 1995 (as amended) a Statutory Debt will be triggered when a
participating employer ceases to employ active members. This will only apply to NLB. This debt means that
NLB will be liable to pay a proportion of the MNOPF deficit calculated on the statutory basis. A broad
estimate of NLB’s liability if that debt was triggered now is £600,000. In this case the participating employer
remains liable to pay a share of any future deficit but after taking account of the payment of the
Statutory Debt.

APPEALS MECHANISM FOR THE SUSPENSION OR REVOCATION OF PILOTAGE EXEMPTION CERTIFICATES

11. The Pilotage Act 1987 provides in section 3 for the authorisation of people to act as pilots in
individual ports and their approaches and in section 8 for the issue of Pilotage Exemption Certificates
(PECs) to qualified people who meet a specified set of criteria. The responsibility for determining and
examining the qualifications in respect of age, physical fitness, time of service, local knowledge, skill,
character and otherwise to be required from persons applying for authorisation as pilots lies with the
competent harbour authority for that port. The competent harbour authority also determines the skill,
experience and local knowledge that must be demonstrated by applicants for a PEC by means of an
examination or other reasonable requirements.

12. The Act already permits a competent harbour authority to suspend or revoke a pilot’s authorisation
if it appears that the authorised person has been guilty of any incompetence or misconduct affecting his
capability as a pilot or has ceased to have the required qualifications or has failed to provide evidence that
he continues to have those qualifications. Similarly it may suspend or revoke a PEC if it appears that the
holder has been guilty of any incompetence or misconduct affecting his capability to pilot the ship.

13. The Minister was asked whether there will be an appeals mechanism for the proposals in the draft
Marine Navigation Bill dealing with the suspension or revocation of PECs (Q229). No appeal process is
provided for in the Pilotage Act for the existing powers to suspend or revoke either a pilot’s authorisation
or a PEC; no requirement for one has been demonstrated. However, as the competent harbour authority is
undertaking a public function, its actions are susceptible to judicial review so there is always an opportunity
for an aggrieved party to seek a judicial review of such an action. The Department considers this to be a
sufficient safeguard for the rights of the individuals concerned.

14. The proposals in the draft Bill are an extension of the existing powers of competent harbour
authorities to suspend PECs which deal with potential loopholes in the current legislation and the
Department considers, as set out in section 3.1.3 of the Consultation Document, that the opportunity to
challenge by way of judicial review against an authority’s decision to suspend a PEC under the new or
existing powers will continue to provide a sufficient opportunity for the decision to be scrutinised by the
courts. We will consider how to update and improve the details of the advice on the suspension or revocation
of a PEC in the Guide to Good Practice on Port Marine Operations to include the possibility of such a
challenge against a decision by a competent harbour authority to suspend or revoke a pilot’s authorisation
or a PEC and the circumstances in which compensation might be appropriate.

July 2008

Printed in the United Kingdom by The Stationery Office Limited
7/2008 403282 19585





