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Summary

The results of the 3 May 2007 elections have not been challenged by any party.
Recognising, however, that some seats were won with very small margins, we asked Mr
Ron Gould, who conducted an independent review of the elections, whether he was
comfortable that everybody who now serves in the Scottish Parliament deserved to be
there. He responded “Frankly, no, I am not comfortable with that”.

We were deeply concerned by the events of 3 May. Scotland has a long democratic
tradition that must not be undermined. In this Report we examine the findings of the
Gould Report and consider how best to take forward its recommendations so that the
problems of 3 May are not repeated. It is not our intention to challenge the results of last
year’s elections, which have been universally accepted, nor would it appropriate to do so,
but we would wish to emphasise the importance of this inquiry. What might at first seem
to be petty administrative matters, easily overlooked by Ministers, can have important
consequences for the democratic process as a whole.

Mr Gould has stated that his intention was not to ascribe blame to individuals or
institutions. Whilst we agree that the focus must now be on moving forward and
strengthening electoral procedures for the future, we do not believe that no-one was to
blame for the problems of 3 May. There were failings on the part of the Scotland Office,
where lengthy delays disrupted election planning and led to weak contingency
arrangements. The Electoral Commission did not do enough to warn of potential problems
with the ballot.

We have considered whether, in future, responsibility for running the elections should rest
with one body. It would be possible to transfer responsibility to the Scottish Executive or to
create a post of Chief Returning Officer, as proposed by Mr Gould. We do not consider
that overall responsibility for elections to the Scottish Parliament should be transferred to
the Scottish Executive. This is not necessary in order for elections to proceed smoothly in
future. However, there may be a case for organisational changes on the ground in Scotland,
including reformed structures of accountability. In this context, the proposal to establish a
Chief Returning Officer for Scotland as a single point of accountability deserves further
consideration, although its creation would have implications for the way in which elections
are run across the UK. What is important is that there should be a clear line of
accountability for each aspect of election planning and organisation. It may be possible to
achieve this by strengthening and realigning one of the existing bodies, rather than creating
a new post.

The use of e-counting has been subject to particular criticism. Although electronic
counting may have the potential to produce results more quickly, in these elections it did
not operate efficiently or transparency. Any future proposals must place the needs of the
voter and the interests of transparency far above the limitations of any given technology.

Some of Mr Gould’s recommendations have already been accepted in principle by the
Scotland Office and by the Scottish Executive, including holding the Scottish Parliament
and local government elections at different times and producing separate regional and
constituency ballot papers for the Scottish Parliament elections. These actions may seem to
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provide easy solutions to some of the problems of 3 May, but our evidence strongly
suggests that there are deeper problems with the way elections are administered, both in
Scotland and across the UK. If these remain unaddressed, the same difficulties could recur
in future elections. Although certain proposals can be implemented immediately, others
will require significant further research. Any changes to the way in which elections are
carried out must be accompanied by rigorous testing. As Mr Gould told us, the absence of
such research and testing was a major failing that led to the problems of 3 May. The
independent review of the Scottish elections needs to be seen as an opportunity to restore
fully the integrity of the electoral process, and not to bring about a ‘quick fix’ by accepting
only the simplest and least controversial recommendations.

Throughout our inquiry, witnesses have indicated that the problems underlying the 3 May
experience are unlikely to be unique to Scotland. The Scotland Office therefore needs to
co-ordinate its action with other government departments as well as bodies such as the
Electoral Commission and local electoral officials to ensure that the integrity of the UK’s
complex electoral landscape is restored.
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1 Introduction

1. On 3 May 2007, combined elections were held in Scotland, electing members to the
Scottish Parliament and all 32 of Scotland’s local councils. It quickly became apparent that
the number of spoilt ballots cast in these elections was unusually high. Later in the night,
difficulties with the electronic counting machines led to the count being suspended in
some constituencies. In response to these problems, the Electoral Commission engaged
Ron Gould CM to conduct an independent assessment of the elections. The Gould Report
was published on 23 October. The Committee held two evidence sessions after the
publication of the Gould Report to discuss what went wrong and consider options for the
future. The first was with The Electoral Commission and David Cairns MP, Minister of
State at the Scotland Office and the second with Ron Gould and his colleague Michael
Boda.

2. The Scotland Office is responsible for legislation and administration concerning
elections to the Scottish Parliament. This Committee’s inquiry was therefore focused on
the conduct of these elections, as far as they can be distinguished from the general running
of a combined election. The Scottish Executive has responsibility for local government
elections and the Scottish Parliament Local Government and Communities Committee is
engaged in an ongoing inquiry into the conduct of these. The Ministry of Justice deals with
UK Parliament elections and elections to the European Parliament, which were not part of
the 3 May ballot.

3. The Gould Report was debated in the Scottish Parliament on 10 January 2008. A
resolution was passed welcoming the report, and specifically the recommendations to
transfer responsibility for the Scottish Parliament elections to the Scottish Executive and to
decouple the two elections. The resolution also called upon the UK Government and the
Scottish Executive to have regard to the reports both of this Committee and of the Scottish
Parliament Local Government and Communities Committee before implementing any
new arrangements.

4. In this report we examine the findings of the Gould Report and consider in turn Mr
Gould’s recommendations for future reform. Some of these recommendations have
already been accepted in principle by the Scotland Office and by the Scottish Executive.
Although there are a number of ‘quick fixes’ that can be applied to prevent a repeat of the 3
May problems (e.g. separating the regional and constituency ballot papers and decoupling
the elections) our evidence strongly suggests that there are deeper problems with the way
elections are administered, both in Scotland and across the UK, which, if left unaddressed,
could again create difficulties in the future. Furthermore, any changes to the way in which
elections are carried out must be accompanied by rigorous research and testing. As Mr
Gould told this inquiry, the absence of such research and testing was a major failing that
led to the problems of 3 May.!

5. The results of the 3 May elections have not been challenged by any party. Recognising,
however, that some seats were won with very small margins, we asked Mr Gould whether

1 Q222
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he was comfortable that everybody who now serves in the Scottish Parliament deserved to
be there. He responded “Frankly, no, I am not comfortable with that, but there is a
challenge process available to every candidate, every party, which could have been pursued
which was not pursued, and therefore the results were officially accepted”.* Although no
political party has pursued this matter in the courts, challenges were made on the night that
were overruled. It is not our intention in this Report to challenge the results of last year’s
elections, which have been universally accepted, nor would it appropriate to do so, but we
would wish to emphasise the importance of this inquiry. What might at first seem to be
petty administrative matters, easily overlooked by Ministers, can have important
consequences for the democratic process as a whole.

2 The Gould Report

6. The Scottish Elections Review (which produced the ‘Gould Report’)® was established by
the Electoral Commission to report independently on the administration of both the
Scottish Parliamentary and local government elections held on 3 May 2007. Mr Gould’s
main conclusion was that “the voter was treated as an afterthought in the planning and
organization of those elections”.* He concluded:

While prescribing all elements of electoral legislation remains a legislative function,
Ministers will always need to take some decisions on elements of electoral
administration. However, as in other areas of public life, these can and should be
taken with the voters’ interests as the primary objective, supported by publicly
available professional and expert advice. This appears not to have been the case in
2007.°

7. The Gould Report made a number of recommendations for change, which we discuss in
turn below. Chief among these were:

o separate ballot papers for regional and constituency candidates in the Scottish
Parliament elections, instead of the combined ballot sheet used on 3 May;

o the use of registered party names on the ballot paper, not descriptions or slogans;

e a lottery to determine which order candidates appear in, rather than using
alphabetical order;

o transfer of responsibility for both sets of elections (to local government and to the
Scottish Parliament) to one body, by giving the Scottish Executive oversight of
Scottish Parliament elections;

e ‘decoupling’ the Scottish Parliament and local government elections (i.e. holding
them on separate days, preferably two years apart);

Q223

Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007.
Ibid., p.120.

Ibid., p.17.

u A W N



Experience of the Scottish Elections 7

e counting ballots on the next day, instead of an overnight count;
o the creation of a Chief Returning Officer for Scotland;

e the rationalisation and consolidation of electoral legislation, including a new
legislative framework for electronic counting and a moratorium on changes to the
law in the run up to polling day; and

e an earlier timetable for postal voting, with advanced voting in person as an
alternative to postal votes.

8. Upon publication of the report, the Secretary of State for Scotland made a statement in
the House of Commons, accepting a number of these proposals.® A subsequent
consultation paper confirmed that the Scotland Office would implement the following
recommendations:

e to count ballot papers manually at the next Scottish Parliament election;

e to produce ballot papers for constituency and regional MSPs on separate sheets of
paper;

e to extend the period between the close of nominations and the election date, so that
there is more time for postal votes to be issued and returned;

e not to introduce any new electoral legislation in the 6 months before the election;

e to bring all legislation concerning Scottish Parliament elections into one statutory
instrument.”

9. The Scotland Office has also undertaken ‘exploratory discussions’ with the Scottish
Executive regarding the location of responsibilities for Scottish Parliament elections. It is
currently consulting on the remainder of the proposals in the Gould Report and has
indicated that it will regard this report as an important contribution to that consultation.®
The Scottish Executive has said it will move the date of the local government elections so
that they do not occur on the same day as elections to the Scottish Parliament, effectively
‘decoupling’ the two elections.

The Question of responsibility

10. The Summary published with the Gould Report states, “Although some of the
comments in the report may be regarded as critical, the Review team’s objective is not to
ascribe blame to individuals or institutions. Any criticism has been raised in order to
ensure that their roles can be clarified and strengthened for future elections.” After the
publication of the Report, significant media attention focused on who was to blame for the
problems experienced, and particularly on the role of the Secretary of State for Scotland at
the time of the elections, Rt Hon Douglas Alexander MP. Mr Gould’s comment that “both

6 HCDeb (2006-07) 465, c173.

7  The Scotland Office, Sorting the Ballot: Improving the Elections to the Scottish Parliament, a consultation paper, 12
December 2007.

8 Q182
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the Scotland Office and the Scottish Executive were frequently focused on partisan political
interests in carrying out their responsibilities, overlooking voter interests™ was interpreted
by some commentators as a statement that Labour ministers consciously placed party
political interest before the needs of voters. This interpretation was subsequently refuted by
Mr Gould, who issued a ‘letter of clarification’ in which he restated his conclusions and
emphasised that his “intention was not to assign blame to individuals or institutions”."’

11. Although the Gould Report appeared to state that no-one was to blame for the
problems of 3 May, failures clearly did occur. In oral evidence, Mr Gould clarified that “It
would be better to say that everyone was to blame for the process” but that “the
fragmentation was so great throughout this process that really there is no ultimate
accountability”.!’ Both The Electoral Commission and the Minister also acknowledged
before the Committee that they bore some of the responsibility for the failures of 3 May.'?
They called for a focus on how to take the Gould recommendations forward, rather than
concentrating on who was to blame.

12. We agree that the Scotland Office and all those involved in planning and organising
elections in Scotland should now focus on how to strengthen electoral procedures for
future years, rather than on assigning blame for what went wrong on 3 May. This is not
to deny that there were failings on the part of individuals and institutions. We do not
believe that ‘no-one was to blame’ for the problems. Rather, lines of accountability were
so fragmented and confused that no one person could be held solely responsible. We
now go on to examine some of the failings we have identified and to make
recommendations for future action.

3 Role of the Scotland Office

13. The Gould Report’s main criticism of the Scotland Office relates to disruptive
legislative delays and a failure to plan properly. In particular, the Scotland Office was
responsible for drafting and laying before the UK Parliament the legislative instrument
governing the arrangements for the elections and the format of the ballot paper. The draft
Order was sent to a legislative sub-group for consultation in August 2006. Final comments
were made by the Electoral Commission on 19 December 2006." The Order was approved
at Westminster in March 2007, less than two months before the elections took place. Final
decisions regarding the organisational arrangements for the ballot could only be taken after
this order had been approved.

14. The Gould report concludes that “At worst, the Ministers disregarded the highly
negative and disruptive influence on the elections caused by their delays in arriving at key
decisions. At best, they either overlooked or were poorly advised with regard to the serious

9  Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007,
p.30

10 Letter from Ron Gould CM to Sam Younger, Chair of the Electoral Commission [not printed here] available at
www.electoralcommission.org.uk/templates/search/document.cfm/20341

11 Q187
12 Qqg61and 114
13 Ev44
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operational consequences that could and did result”.'* In oral evidence, Mr Gould
described an extensive consultation process that focused on the question of political
advantage (i.e. whether any one party would be particularly advantaged or disadvantaged
by the process), rather than the voter’s experience of the ballot. Further delays were caused
due to the combination of two elections on the same day. Final arrangements could not be
made until decisions had been reached regarding both ballots, so the Scotland Office had to
wait for the Scottish Executive to complete its consultation process on the arrangements
for the local government elections, and for the Scottish Parliament’s approval of those
arrangements.

15. The lateness with which key decisions were made was identified by most of our
witnesses as a key failing in the preparations for the 3 May elections. Peter Wardle, Chief
Executive of the Electoral Commission said:

If you look back at the Scottish elections, in 1999 there were real problems for very
similar reasons to 2007. In response to that in 2003 people got their act together; the
legislation was there in good time and the elections ran pretty smoothly; and in 2007
we were back to late legislation and problems. I think it is absolutely clear to almost
anyone you speak to in the electoral community that late legislation always brings
major risks."”

The time pressure that resulted from this delay meant that later decisions regarding the
running of the elections were rushed. There was little time for proper scrutiny and
contingency plans were weak.'® It is to be noted that the date of the Scottish Parliament
elections, unlike those to Westminster, can reliably be predicted in advance. In the light of
this, the lengthy delays that preceded the election seem even less excusable.

16. In oral evidence, David Cairns MP, Minister of State at the Scotland Office, admitted
that Ministers bore responsibility for the legislative delays leading up to 3 May,"” but denied
that decisions had been based on party political interests.'®* He described the consultation
that had taken place with the Electoral Commission and others, saying:

If we had rejected Arbuthnott’s recommendation to have a single ballot paper; if we
had rejected the findings of the focus group in terms of where the positioning of the
lists was; if we had rejected the recommendations to have them on coloured ballot
papers; if we had rejected the soundings out that I did with the disability lobbies on
what colours and fonts would have worked; if we had rejected all of that, then I think
we would be bang to rights, but actually at every stage of the process, beginning with
Arbuthnott’s recommendation all the way through at every stage, we consult, we go
out to consultation, we talk to people, we seek advice from the Electoral
Commission, from the returning officers, from the political parties and all the rest of
it. There is a valid criticism—and I think it is a valid criticism—that at some point

14 Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007,
p.30.

15 Q71
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before we did we should have pulled stumps and we should have said ‘that’s it, this is
what we are going to do’ although I think we probably would have been criticised if
we had done that as well."

17. It is clear to us that there were significant delays in Ministerial decision making in
the run up to the 2007 Scottish Parliament elections. It may be that these delays were
the result of a desire to allow the consultation process to run its full course.
Nevertheless, Ministers in the Scotland Office must realise that excessive delays will
have serious consequences for the smooth running of an election. It is highly likely that
many of the problems of 3 May 2007 would not have arisen had the legislation been put
in place sooner, allowing for proper testing and contingency planning of the practical
aspects of election organisation.

The Elections Steering Group

18. Our evidence has traced the lack of co-ordination in the decision making process to the
operation of the Elections Steering Group. This group, based on a model that had been
successful for previous elections, was intended to assemble the different stakeholders in the
elections process to carry out consultation. It brought together Scotland Office and Scottish
Executive officials with representatives of the political parties and returning officers. For
the previous elections in 2003, the Steering Group had been chaired and supported by the
Scotland Office. We were told by the Scotland Office that in 2007 this responsibility moved
to the Scottish Executive.”® The change was made in response to the introduction of STV
for the local government elections, which was considered the bigger challenge. The
Scotland Oftfice informed us that the first meeting of the main Steering Group was on 23
February 2005 and that it met regularly four to five times a year thereafter.*'

19. The terms of reference of the Elections Steering Group, agreed at its first meeting, were:

To consider and examine the legislative and administrative aspects of the Scottish
Parliament and Scottish Local Government Elections to be conducted in May 2007;
To identify and agree, with regard to the respective statutory roles of the Scotland
Office, Scottish Executive, the Electoral Commission, Returning Officers, Electoral
Registration Officers and Local Authorities, the tasks required to be completed to
enable these elections; To oversee the management and completion of these tasks by
delegating the implementation of specific tasks to sub-groups and by providing
technical advice and executive decisions as necessary.*

20. In addition to the main Steering Group, six sub-groups were established, on legislation,
voter awareness, training, forms and electoral good practice (including e-counting) and

19 Q142
20 Ev 86
21 Ev86
22 Ev86



Experience of the Scottish Elections 11

election expenses.” The operation of the main Elections Steering Group and its interaction
with the sub-groups is described by the Scotland Office as follows:

The Group received updates from each of the sub-groups, where appropriate, at
every meeting. Actions flowing from the Steering Group discussions were allocated
to specific organisations or the sub-groups to take forward and those decisions were
recorded in the minutes of the meetings. Thereafter it was the responsibility of the
individual organisations or sub-groups to take forward the necessary work and
report back to the Steering Group on progress as appropriate. The minutes of the
Steering Group were made available on the Scottish Executive website.**

21. Our evidence suggests that this structure was too fragmented and did not provide a
clear decision-making framework. We have heard that the sub-groups did not meet often®
and that the main Elections Steering Group was not empowered to take formal decisions.
Michael Boda found this to be a significant cause of delay:

...what we had found in the context of the steering group is, going back to the
institutional arrangement there, that there was no arrangement to make decisions in
that context, it was very consultative and so it was very difficult for us to understand
how decisions were being made in the context of that steering group [...] the
fundamental issue that we have talked about in the report [...] is that it is not clear as
to how the steering group exactly should work, and that we are calling for greater
clarification in that regard.*

22. The Electoral Commission agreed that there was no clear route from recommendations
of the group to the relevant Minister. In oral evidence, Peter Wardle, Chief Executive of the
Commission, told us about the work of the legislation sub-group, which included
representatives of the Electoral Commission. The group was chaired alternately by the
Scottish Executive and the Scotland Office and was tasked with reviewing the draft Scottish
Parliament (Elections etc) Order 2007.” The group commented on successive drafts of the
Order, however, it was not shown the final drafts of the Order before it was introduced into
Parliament.”® Mr Wardle said “The Elections Steering Group had no formal role; it was a
co-ordinating group set up to try to make co-ordination better at elections where you had
the Scotland Office and the then Scottish Executive both involved, you had lots of other
players”.”” He added, “I think it is important to be clear the Legislation Sub-Group did not
have a formal role in deciding what should or should not be in the legislation; that role was
for the Scotland Office”.*

23 Ev86

24 Ev 86-87
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23. The lack of a clear decision-making structure for the Elections Steering Group was a
key failure of the preparations for the 2007 elections to the Scottish Parliament. The
benefits of consultation had been demonstrated by the experience of previous elections.
Nevertheless, the desire to take account of as many views as possible should not prevent
structures being established to draw the consultation process to a timely conclusion.

Future responsibility for elections to the Scottish Parliament

24.In order to reduce some of the complexity of the consultation process, the Gould
Report recommended transferring responsibility for Scottish Parliament elections to the
Scottish Executive, so that the organisation of both Scottish Parliament and local
government elections rests with a single body. In oral evidence, however, Mr Gould said
that this was not an absolute requirement, but was contingent on any other changes that
might be implemented (chiefly, the establishment of a Chief Returning Officer which
might also provide a single point of accountability). Mr Gould said “the management of
the election most effectively can be done by an individual or a small office that has the
managerial responsibility related to the returning officers in Scotland”.*' The Minister also
suggested that the implementation of other changes might affect the recommendation to
transfer responsibility to the Scottish Executive: “when you accept the key
recommendation to the Scottish Parliament to decouple the elections, a lot of the reasoning
for that case simply falls away”.*?

25. Another option would be to transfer responsibility for running the elections to the
Scottish Executive whilst retaining legislative powers at Westminster. Mr Gould agreed
that the two aspects of electoral procedure did not need to be vested in the same body:

...you cannot really effectively manage the Scottish elections from Wales or from
London or from wherever, it has to be managed from Scotland, so it is a
management process here. Where you are looking at the legislative process the
legislative process is a matter of jurisdictional negotiation and if the legislation
remains in Westminster for the parliamentary elections that is fine.*®

26. We do not consider that overall responsibility for elections to the Scottish
Parliament should be transferred to the Scottish Executive. This is not necessary in
order for elections to proceed smoothly in future. However, there may be a case for
organisational changes ‘on the ground’ in Scotland, including reformed structures of
accountability. In this context, the proposal to establish a Chief Returning Officer for
Scotland as a single point of accountability deserves further consideration.

31 Q261
32 Q146
33 Q254
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4 Role of the Electoral Commission

27. The Scotland Office is under a statutory obligation to consult the Electoral Commission
on arrangements for the Scottish Parliament elections. The Gould Report criticised the
Commission for its failure to warn Ministers of some of the potential problems relating to
the 3 May elections at an earlier stage. For example, the Scotland Office asked the
Commission to conduct research on the design of the combined ballot paper and voter
preferences. In response, it commissioned a study from Cragg Ross Dawson, a public
opinion research firm. The company conducted interviews with a sample group of just 100
participants, which showed a rejection rate of 4%: close to the actual rejection rate in the 3
May election.”* The Electoral Commission did not appear to recognise this as a potential
problem. Mr Gould viewed this as a significant failure on the part of the Commission,
saying “I believe that the Electoral Commission had been given warning signals from the
Cragg Ross Dawson study which they did not pursue, which they should have pursued and
which might have resolved the problem”.*

28. The Electoral Commission has been criticised elsewhere (for example, by the
Committee on Standards in Public Life)* for an insufficiently proactive attitude and a lack
of political awareness. We asked the Minister whether he thought the Electoral
Commission had failed in its duty to advise the Scotland Office on matters such as the
design of the ballot paper, and whether he had received ‘bad advice’. He said:

I do not accept it was bad advice. I think people who said that a single ballot paper
was a good idea were not acting maliciously [...] It was a mistake to have a single
ballot paper, yes, I have said so over and over again. It was a mistake that most
people actually supported and endorsed, but it was a mistake and nobody is denying
at this stage that that was a mistake.”

29. We put it to Mr Sam Younger, Chairman of the Electoral Commission, that there was
little point in having an Electoral Commission if it could not act robustly to warn
Government of potential problems with the electoral system. Mr Younger acknowledged
there had been failures in this case, saying:

I think we should have, with hindsight, made more of that both in terms of the extent
of the research, and in terms of signalling the potential difficulties of the four per
cent. I think it is one of those occasions, when I look at the extent of research we do
with the public in terms of framing our voter awareness campaigns, where the strong
lesson for us is we need to be focused in that way on this issue as well. The only
difference being of course that at the end of the day those are not issues on which we
have our own responsibility, if you like.*®

34 Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007,
p.39.

35 Q217

36 Eleventh Report, Review of the Electoral Commission, Cm 7006, January 2007
37 Qq 163-64
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Peter Wardle, Chief Executive added, “I think one of the lessons we take from this whole
experience is that the Commission should perhaps redouble its efforts to be carrying out a
watching brief on what is going on in all these various decision-taking processes and to be
working harder to find out when we think there is a problem”.*

30. Despite admitting to some failings, Mr Younger insisted that the Electoral Commission
should not be held fully to blame, because overall responsibility for the running the
election rested with the Scotland Office rather than the Commission:

...the Electoral Commission does not run elections; it does not have the
responsibility to run elections. The responsibility for running elections is with the
returning officers. The responsibility for legislation in relation to elections is with
various arms of government and with parliaments and not with the Commission.
The Commission has two or three very clear areas—one of which is to provide advice
and guidance, which is what we did. In one instance I think in terms of that advice
we would accept, as indeed Mr Gould says, that we did not sufficiently put the voters
at the heart of what we were doing in relation to the ballot paper design; that I accept
as a criticism.*

Mr Younger also defended the Commission’s record in the longer term, saying “I do think
that the Electoral Commission has made a significant contribution over the years in which
it has been there”."!

31. Although the Electoral Commission was not in overall control of the organisational
aspects of the election, it did have practical involvement in its responsibility for the 2007
‘VoteScotland’ voter information campaign. Mr Gould found that this campaign seemed
relatively successful, but that its effects were not properly evaluated.* His colleague,
Michael Boda went on to suggest that this responsibility should be removed, allowing the
Commission to focus solely on its operation as a monitoring and advisory body. He argued
that the value of the Electoral Commission as an institution lay more in its auditing role
than in ‘hands-on’ provision of information:

...it is important to distinguish between three areas which we have focused on in the
report as it relates to Scotland. One is the administration of the elections, the other is
establishing standards for an electoral process and then there is the other watchdog
or the auditing function. We are not arguing in any way that there would not be
room for the Electoral Commission and that they would be falling over another
institution; they are extremely important institutions and, frankly, are quite unique
in the context of other electoral commissions around the world in the fact that they
have a particular watchdog function and auditing function that is extremely
important.*
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32. We were not satisfied with the quality of the VoteScotland information campaign.
In future, better information campaigns need to be run, particularly when there are
changes to electoral procedures.

33. The Gould Report recommends that a Chief Returning Officer for Scotland should be
established, taking over some of the current functions of the Electoral Commission, for
example, in regard to voter information. Mr Gould envisages that the Commission would
retain its nationwide role in setting standards and auditing the conduct of elections,
arguing that this would strengthen the role of the Commission in its auditing and advisory
function, whilst clarifying who was ultimately responsible for organisational aspects.** The
Electoral Commission agreed that more clarity in its remit was desirable. Mr Younger said:

What we are not prepared to do is, as it were, take the accountability for elections in
which we have not the responsibility; and that is where I think this issue of what the
future organisation of elections comes in. That is the critical question I very much
take on board from what Ron Gould mentions in his report; and it is something that
has been in our minds—this need for a greater clarity. This is an ambivalence and I
think it is important to clarify.*

34. The creation of a Chief Returning Officer post would doubtless have a serious impact
on the role of the Electoral Commission and we return to consider it in more detail below.
It is significant that, in the case of the 3 May elections, the Commission was forced to
appoint an independent review team, because its own role in the organisation of the ballot
was under scrutiny. If the operational and auditing parts of the electoral process were
separated in future, this conflict of interests would no longer arise.

35. We conclude that the communication process between the Scotland Office and the
Electoral Commission was not effective. Failures on the part of the Electoral
Commission meant that warning signs were not acted on. We are particularly
disappointed that the Electoral Commission did not raise concerns about the level of
spoiled ballots in the pilot study. There is little value in establishing an independent
Electoral Commission if it fails to act robustly to warn Government of potential
problems with the electoral system. It is difficult to see the Electoral Commission as
having added any value to this entire process.

36. The status of the Electoral Commission, combining an external auditing role with
active participation in organisational aspects of electoral procedure is in need of review.
In particular, the Committee would see advantage to some participation, albeit as a
minority, of nominees from political parties. This has now been recognised by a
number of observers, including the Committee on Standards in Public Life. As part of
this review, the Government should give consideration to the proposal to appoint a
Chief Returning Officer for Scotland and the allocation of responsibility for:

o the provision of legal advice;

44 Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007,
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o the development of electoral policy;

e commissioning research;

o the provision of guidance to returning officers;

e compliance and the regulation of political parties;

e monitoring and auditing functions; and

e operational roles (including voter information and awareness programmes).

37. The Electoral Commission has published a formal response to the Gould Report, in
which it states that it is currently undertaking a review of UK electoral administration in
the light of the 3 May experiences. The review is due to report in mid-2008. Its conclusions
will go beyond the remit of this Committee and are for other bodies to scrutinise, but we
urge our colleagues in Parliament to give it their full consideration. It is unlikely that all of
the factors leading up to the 3 May problems are unique to Scotland.

5 Proposals for Change

38. The Gould Report put forward a number of proposals for change, some of which have
already been accepted by the Secretary of State. These proposals range from those that are
relatively uncontroversial and straightforward and are capable of being implemented
quickly (for example, the decision to issue separate ballot papers for constituency and list
members of the Scottish Parliament) to those that require more thought and might have
long-lasting effects, not only for elections in Scotland but for the rest of the UK (for
example, the creation of a Chief Returning Officer for Scotland).

39. Whilst we welcome the early commitment by the Secretary of State to take action on
some of these matters, we would caution that the problems experienced on 3 May cannot
be resolved by means of a ‘quick fix’. The Electoral Commission have said that “the current
arrangements for electoral administration across the UK are no longer capable of
delivering elections in a consistent and equitable fashion.”® In order to ensure that the
problems of 3 May do not recur, an in-depth analysis of procedures needs to take place.
Any changes proposed to the electoral process must be carefully tested and evaluated. As
Mr Gould told us, “if you are going to change anything in the electoral system, in the
electoral process, you need to conduct a good deal of research in order to determine what
effect it will have in the longer term”.* Indeed, it was the lack of a rigorous testing
procedure that led to many of the problems in 2007. In the remainder of this report we
address in turn the main proposals for change suggested by the Gould Report.

46 The Electoral Commission, Taking forward the Electoral Commission’s independent review of the 2007 Scottish
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The Ballot Paper

40. The decision to commission an independent report on the 3 May elections was
initiated by the high proportion of spoilt ballots recorded on the night. Ron Gould’s
investigation therefore focused on the design of the ballot paper and the decision to use a
single sheet for both constituency and regional MSPs. Mr Gould also found that a number
of other factors had caused problems on the night, including the lack of robust contingency
arrangements for unexpected eventualities, such as a large number of candidates in some
constituencies, and the way in which candidates’ names and party descriptions were
presented on the ballot.

The combined ballot paper

41. Ron Gould found that the main cause of confusion was the design of the Scottish
Parliament ballot paper. For the first time, Constituency and Regional lists of candidates
appeared side by side on one sheet of paper. 75% of spoilt ballots were due to the voter only
voting on one side of the paper and not the other.*® Although some of these papers may
reflect a deliberate intention to vote only for either a Constituency or a Regional candidate,
Mr Gould found it likely that the majority were the result of confusion about how many
crosses should be marked or the mistaken perception that there was only one list of
candidates that continued across the two columns. He therefore recommended that
separate sheets of paper should be used in future. The Single Transferable Vote (STV)
ballot for local government elections did not appear to cause as many problems.

42. The recommendation for a combined ‘ballot sheet’ emerged originally from the
Arbuthnott Commission on Boundary Differences and Voting Systems. This Commission
was set up in July 2004 by the then Secretary of State for Scotland, Rt Hon Alistair Darling
MP, to examine “the consequences of having four different voting systems in Scotland, and
different boundaries between Westminster and Holyrood”, with the objective “to ensure
that constituents and organisations receive the best possible service”.* The combined
ballot was based on a model used successfully in New Zealand and was intended to help
voters appreciate the importance of the regional vote (this was further enhanced by the
suggestion of placing it on the left hand side of the ballot).

43. Mr Gould told us that the combined ballot was “the number one problem” in the 3
May elections.™ It is clear that the final format of the ballot was not tested sufficiently. As
noted above, the Electoral Commission failed to pick up on warning signs emerging from
the Cragg Ross Dawson research, which was, in any case, a small scale study. The Secretary
of State for Scotland has accepted Mr Gould’s recommendation to provide separate ballot
papers in future. This decision was supported by Mr Peter Wardle, Chief Executive of the
Electoral Commission, who said that “It seems quite clear to everybody, and I think we
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would agree with this, that for the time being there is no alternative to going ahead with
» 51

separate ballot papers in future”.
44. We agree that, on the next occasion, separate ballot papers must be provided for the
election of constituency and regional MSPs. However, we note that the suggestion to
combine the ballot papers stemmed from a desire to highlight the importance of the
regional vote, which is sometimes perceived as having secondary status. The return to
separate ballot papers leaves this issue unaddressed. It may be that there are better ways
to highlight the significance of the regional vote, for example, through central voter
information campaigns as well as the campaigns run by the political parties themselves.

Contingency planning

45. The Gould Report found that, within the electoral process, contingency planning was
weak, particularly in regard to the arrangements for printing and counting ballot papers.
The lateness of many decisions, for example in relation to ballot paper design and
arrangements for e-counting (considered separately below) meant that there was not
enough time to establish secure alternatives should things go wrong.

46. The most striking example of the lack of robust contingency options is provided by the
ballots in the Glasgow and Lothians regions. The format of these ballot papers was changed
the last minute due to an unexpectedly high number of candidates, which had to be fitted
onto one sheet of paper. In particular, the voting instructions at the head of the sheet were
altered to provide more space, notably by removing the arrows pointing to each column of
the sheet which would normally have appeared under the general heading “you have two
votes” and next to the words “Regional/Constituency Member vote once only” which
appeared above each column. This meant that the ballot sheet used in these regions
differed from that used by voters elsewhere in Scotland. The abbreviated instructions may
have caused confusion; Glasgow and Lothians had higher levels of spoilt ballots than any
other regions.”

47. Mr Gould told us that there was no clear accountability for the decision to alter the
ballot paper in the Glasgow and Lothians regions, which was taken at a very late stage when
it was realised that a larger size of paper would be incompatible with e-counting machines.
He said that the review team had gone to great lengths to investigate who was responsible
for the decision:

I do not know how many hours we spent on it [...] We understand that the
returning officer did not have a role in this, that it was DRS [the e-counting
contractor] in consultation with either the Scotland Office or the Scottish
Executive—we are not sure which, even though the Scottish Executive of course was
dealing with the local ballots—but it was a last minute crisis.”
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The return to separate ballot papers for the election of constituency and regional MSPs and
to manual counting for the next election will mean that the exact circumstances that led to
the redesign of the ballot sheet in the Glasgow and Lothians regions will not occur.
However, this incident highlights the weakness of the contingency arrangements for the
2007 elections.

48. There was a shocking lack of accountability for the decision to alter the ballot
papers in the Glasgow and Lothians regions to accommodate a larger than expected
number of candidates. We are concerned that we have never received a satisfactory
explanation for this decision. The lack of robust contingency plans for eventualities
such as this was in part due to the successive delays in ministerial decision-making.
Delays of this nature (even if they are well-intentioned, for example, to allow for
consultation) should not be allowed to jeopardise the integrity of the electoral process.

Party descriptions

49. Mr Gould also commented on the use of ‘slogans’ or party descriptions on the ballot
paper instead of registered names of parties. Under the Electoral Administration Act 2006,
parties can choose to be listed by a registered party name or registered description.”* All
descriptions must be registered with the Electoral Commission. Mr Gould found that these
descriptions could be tailored to allow the candidate to appear at the top of the ballot paper
in alphabetical order and additionally may have confused voters about whether they were
voting for a single candidate or a party list. He singles out the slogan ‘Alex Salmond for
First Minister’, used by the SNP, for particular attention, as well as, to a lesser extent, the
names of Tommy Sheridan and Margo MacDonald.”

50. To avoid confusion, Mr Gould recommends that parties should be required to use their
registered names on the ballot paper. He also suggests that a lottery could be used to
determine the order of candidates. This would avoid preferences being given to candidates
higher up the alphabet.*® We asked the Electoral Commission whether they supported a
lottery for candidates’ position on the ballot paper. Peter Wardle replied that:

...the question of a random draw, a lottery, is one we have certainly looked at quite
hard in the past. [...] There are arguments both ways and it may be that if we address
the third point effectively—which is looking at the way in which parties are
described—it may not be necessary to do both points. I think there needs to be a bit
more debate about that. If we change the way in which the parties are described then
some of the advantages of alphabetism may not be such advantages as they are at the
moment.”

51. There are a number of ways in which the format of the ballot paper could be altered
with the aim of providing a ‘“fairer’ layout. In addition to a lottery, it might be possible to
implement a form of ‘blocking’, whereby candidates from the same party are grouped
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together. Indeed, as Mr Gould reminded us, these issues were debated in the run up to the
3 May elections: “one of the problems that seriously delayed the whole ballot issue was the
proposal that the parties be listed with their candidates directly across, and there was a
technical problem why that could not be done”.*® Mr Gould told us that a range of different
formats were used in other countries and that any proposals for change could usefully
examine international comparators.”

52. We support further research into a new format for ballot papers, particularly the
questions of candidate order and the use of party descriptions in addition to registered
party names. Any change would need to be subject to extensive testing. It may be that
moving away from alphabetical order in favour of a lottery system would increase the
potential for confusion.

Secrecy of the ballot

53. Due to the requirements of e-counting machines, voters were asked not to fold their
papers before placing them in the ballot boxes on 3 May. In his report, Gould criticised this
strongly, saying that it jeopardised the secrecy of the ballot.®” It might be possible for
unfolded ballot papers to be viewed whilst they are carried from the polling booths to the
ballot boxes. Mr Gould suggests that, if ballot papers cannot be folded, voters should be
provided with a folder in which to place the ballot paper before it is deposited in the box.

54. The secrecy of the ballot is of prime importance in a democratic society. To
jeopardise it simply because of the demands of an electronic counting system is
perverse. We strongly support the measures to ensure the secrecy of the ballot outlined
in the Gould Report.

The Count

E-counting

55. Electronic counting (e-counting) was used by all 32 returning officers in Scotland to
produce the results of the elections, under a contract with DRS. The Gould Report was not
opposed to the use of e-counting in principle, but criticised the poor arrangements for its
use on 3 May. The most visible failure of the e-counting system occurred when some
machines broke down on the night, causing the count to be suspended. However, the poor
integration of e-counting facilities into the preparations for the elections was responsible
for many other problems that emerged on the night. The Secretary of State for Scotland has
given an undertaking that e-counting will not be used in the next Scottish Parliament
elections,® but it has been used successfully elsewhere, particularly for STV counts such as
the London mayoral elections, which would be cumbersome to count manually.
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56. A timeline provided to us by the Scotland Office shows that, instead of responding to
the needs of the voter, the requirements of e-counting machines came to dictate the format
of what was provided on 3 May.** For example, the idea of aligning parties and candidates
across the two ballot papers on the single page (known as ‘corresponding order’) was
rejected because it did not fit the requirements of e-counting machines. It was only
discovered at a late stage that A3 ballot papers (identified as the main contingency in the
case of a large number of candidates) were incompatible with e-counting machines: a
realisation that led to the use of a different paper with abbreviated instructions in the
Glasgow and Lothians regions.

57. The failure to integrate e-counting properly into the preparations for the elections was
summed up by the Chief Executive of the Electoral Commission, Peter Wardle, who said:

...e-counting in Scotland this year suffered from a number of problems: to do with
coordination; to do with management of the suppliers; to do with late legislation; to
do with insufficient project planning; and to do with insufficient research and
thinking from the voter’s point of view about what the actual experience of going
into a polling station and casting your vote would be [...] If you get to the point
where the people who are casting their votes have to fit themselves around the
system then there is something wrong with the electronic system.®

In its formal response to the Gould Report, the Electoral Commission recommends against
the further use of e-counting until further testing and a cost-benefit analysis has taken
place.** Mr Wardle also called for e-counting to be specifically incorporated into legislative
framework governing elections, saying “the way that legislation works is that we take the
old, in some cases, Victorian legislation for counting pieces of paper and try effectively to
take out the person counting bits of paper and insert a computer; and that just is not good
enough”.®®

58. In addition to the practical difficulties experienced on 3 May, e-counting currently
suffers from a lack of transparency. There were particular problems with the ‘auto-
adjudication’ of blank ballot papers. Although all papers with indeterminate marks were
referred to the returning officers for adjudication, e-counting machines were enabled to
automatically determine if a paper bore no mark at all and to reject it accordingly. These
papers were not available for manual inspection. Many candidates complained that this
affected their ability to challenge decisions or, ultimately, ask for a recount. In the event,
only one full recount of a Scottish Parliamentary constituency election took place. There
was one additional partial recount and two requests for recounts were refused. Decisions
on recounts are made by the Returning Officer, who also has discretion to determine how a
count or recount is to be conducted, including the decision on whether to use a manual or
an electronic process.*
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59. Mr Gould agreed that there was a lack of transparency in the process:

...we feel the confidence in the e-count is very low because of what happened at the
Scottish elections. Our recommendation is that first of all there be a review of the
whole process, the second thing is that auto-rejection of blank ballots should not
happen, that all should go to adjudication. The adjudication should be much more
structured and there should be much more input by the parties so that they can see
exactly why a ballot is rejected and what the situation is, so that there is much more
visibility and much more credibility to the e-count.”’

60. There has been a severe loss of confidence in e-counting. The experience of its use in
the Scottish Parliament and local government elections revealed a fundamental lack of
transparency. The checks and balances of a manual system must be retained.
Candidates and observers must have access to ballot papers in order to ensure that
procedures are followed correctly and that recounts can be asked for. Until these
problems are resolved, we do not support the use of e-counting for future elections.

Overnight Counting

61. One of the more controversial recommendations of the Gould Report is the proposal
that votes should be counted on the day after polling, rather than overnight. Mr Gould
argues that this would allow staff to be more alert and to exercise better judgement.®®
Overnight counting has strong support in many quarters. As the Secretary of State for
Scotland has recognised, “to abandon completely overnight counting for parliamentary
elections would represent a major departure from well-established precedent”.® In
evidence, Mr Gould acknowledged that more debate would be needed on this issue:
“Obviously, this is an argument that cannot be won either way, it is one that needs to be
examined in terms of the interests of the candidates, the parties, the voters and those who
have to administer the elections, and there is lots of time to do this”.”

62. The Electoral Commission has long been calling for an end to overnight counting.
However, in his evidence, the Chairman of the Commission, Mr Sam Younger, suggested
that this requirement could be assessed on a case-by-case basis: “in the case of this
particular combination of elections we did take the view that it would have been better to
have counting the next day, but that is not something that is a blanket for every single one
necessarily”.”" If, as expected, the next elections are decoupled, a manual count of Scottish
Parliament ballots could be completed fairly speedily, in contrast to the complex
requirements of the STV system used for Scottish local government elections.

63. We are confident that the next Scottish Parliamentary elections, decoupled from the
local government ballot, can be counted manually on the night without risk to the
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system. Future arrangements for counting should be considered as part of the research
into counting systems that we have recommended earlier in this Report.

Postal voting

64. A number of voters reported problems with postal votes in connection with the 3 May
elections. Production and printing problems caused delays and the instructions did not
always match the final printed version of the forms. In many cases, this was because forms
had to be re-designed at a late stage to fit the requirements of e-counting machines. Across
Scotland, 5,413 parliamentary postal ballot papers (1.24% of those issued) were too late to
be included in the count, but in three areas, the number of late ballot papers rose to over
5% of those issued. In his report, Mr Gould concluded that the demands of e-counting
systems were sometimes given higher priority than clear format or design of postal voting
papers. He recommended that the timetable for issuing postal votes should be moved
forward to allow more time for papers to be received and returned.”

65. The Minister of State at the Scotland Office admitted to us that problems with postal
votes had been caused by the design of the combined ballot paper. He argued that the
decision to extend the period between the close of nominations and the election date would
address this issue: “the final format of the ballot paper impacted on postal voting, that is
undoubtedly true, and that is addressed by the fact that when you extend the length of time
between polling day and close of nominations that will give returning officers much more
time to prepare the ballot papers.””

66. In his report, Mr Gould also recommends that advanced voting in person could be
used as an alternative to postal votes. We asked Mr Gould whether he was opposed to the
recent growth of postal voting in Scotland, which has sometimes been promoted as a
means of increasing turnout. He replied:

I would like to clarify; in no way do we suggest that postal voting be eliminated,
postal voting would remain, but if advance voting either in the office of the returning
officer or in shopping centres and so on was carried out, first of all I think you would
find that the tendency internationally would be followed here, and you can see the
tendency in the postal vote. If you look at the fact that the voting turnout is dropping
on the one hand, but on the other hand the advance voting is going up, it means that
fewer and fewer people want to go to the polls or are going to the polls, they are
going for the advance vote, so all we are saying is that this would supplement the
postal vote. My guess is that if that opportunity was available you would find the
postal vote would be less because people would take advantage of the advance poll
which would reduce the cost, because postal voting costs are huge, and it would
speed up the count because you would have less manipulation of all these ballots
coming in which have to be checked with the signatures and everything else.”
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67. No voter should receive their postal vote so late that there is no realistic possibility
of returning it in time to be counted. In 2007, understandable confusion was caused by
the fact that the instructions did not match the ballot paper. These problems must not
be repeated. We support further research into the use of advanced voting in person
which may have advantages in terms of increasing turnout as well as reducing costs and
bureaucracy. In addition, there should be a restriction on eligibility for postal votes.

‘Decoupling’ the elections

68. The Gould Report recommends decoupling the Scottish Parliament and local
government elections by holding them on different dates in future. This recommendation
has already been accepted by both the Scotland Office and the Scottish Executive and will
be implemented by moving the date for the local government elections.

69. Decoupling the elections will reduce some of the complexity involved in holding two
ballots simultaneously. Indeed, the Minister of State at the Scotland Office, claimed that he
had never supported holding the two elections on the same date:

What I am saying is the decision to have them on the same day was a decision taken
by the Scottish Parliament. The recommendation of the Arbuthnott Commission to
decouple the elections was a recommendation to the Scottish Executive. Valiant
attempts were made to effect that in the Scottish Parliament and it was the Scottish
Parliament that voted to keep the elections on the same day. Mr Gould is saying, for
a variety of reasons, he thinks the elections should be held on different days, and I
agree with that.”

Mr Cairns went on to suggest that decoupling the elections would obviate the need for
some other changes suggested by Mr Gould, including e-counting and postal voting
arrangements;’® changes to lines of accountability;’” and the transfer of responsibility for
the Scottish Parliament elections to the Scottish Executive: “You do not need that if the
elections are on the same date. It declutters it immediately by decluttering the elections”.”
70. However, in oral evidence, Mr Gould clarified that the main reason for his proposal to
decouple the elections was not a matter of administrative convenience, but was instead the
objective of restoring prominence to local council elections:

...we did not recommend decoupling the elections because of the problems because
those elections do not have to be decoupled, they can be managed without all of these
problems. The reason that I suggested the elections be decoupled was to give
recognition to local candidates and local issues because they just get buried on a
parliamentary election, they just disappear as far as the elector is concerned, from my
experience.”
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71. Although local government issues might receive more attention if an election were held
separately from elections to the Scottish Parliament, Mr Gould admitted that this could
have an adverse effect on turnout.*® Both Mr Gould and Mr Boda thought it likely that
turnout for local government elections alone might be lower than it is when combined with
Scottish Parliament elections. The Minister agreed:

If you look at the turnout figures for the elections that were held just for local council
elections throughout the 1980s and 1990s, the last time turnout in a local council
election got to 50 per cent in Scotland was 1974. It has been over 50 per cent in the
three elections that were combined.*

72. The Electoral Commission expressed support for decoupling the Scottish Parliament
and local government elections,** but cautioned that the combination of elections on the
same day was a complex issue and that there was no one right decision to cover all
circumstances:

There are arguments for and against holding elections on the same day, and Gould
goes into those, and it is quite clear from his analysis that they are finely balanced. In
the Scottish context it is relatively easy to change the cycles so there is clear water
between the local government elections and Scottish Parliament elections, and that
seems to be what he is saying. That context does not exist in other parts of the UK
and it may not exist in Scotland in certain years because there are Westminster and
European elections to take into account.®

As Mr Wardle notes, given the variety of different elections now held across the UK (some
with fixed dates and others more difficult to predict) as well as the different voting systems
in operation, this is not just an issue for Scotland. Indeed, the Commission’s formal
response to the Gould Report states:

We therefore propose that a comprehensive research study should be undertaken
into these matters, research that includes consideration of the different types of
combination that can occur anywhere in the UK—we estimate that almost 100
different types of combination could occur. The Government should undertake this
research as a matter of urgency.*

73. The decision to ‘decouple’ the dates of the Scottish Parliament and local
government elections appears to offer a simple way to eliminate the complexity of
holding a combined election. In principle, we believe that two or more votes in different
elections or referenda should not be held on the same day.
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A Chief Returning Officer for Scotland

74. One of Mr Gould’s main proposals, not yet accepted by the Government, is the creation
of a Chief Returning Officer (CRO) for Scotland. In evidence, Mr Gould explained that a
CRO could act as a single point of accountability (reporting to both the Scotland Office and
the Scottish Executive), even if responsibility for running elections in Scotland remains
divided between the two. He thought that a CRO could also act as a leader for constituency
returning officers, helping to raise professional standards,* as well as undertaking some of
the consultation previously carried out by the Scotland Office, including “through a
consultative committee with the political parties involved”.®

75. We also have concerns about voter registration. In many cases, electoral registers
are outdated. This needs to be a priority for returning officers. If a Chief Returning
Officer were to be appointed, he or she might be well placed to intervene to improve
this situation.

76. The Electoral Commission agreed that a CRO would provide accountability for
decisions such as the use of a contingency ballot paper in the Glasgow and Lothians
regions. The Chief Executive of the Commission, Peter Wardle, said that the post might fill
a gap where “there was nobody, including the Electoral Commission, with a clear and
accepted role to oversee what was going on.”® However, as noted above, it is likely that any
new CRO might take over some of the functions of the Electoral Commission, for example,
in regard to voter information. The exact distribution of responsibilities between the
Electoral Commission and any new CRO would need careful consideration. Mr Wardle
warned against removing aspects of the Commission’s remit at which it had been
successful, including public education. He also highlighted the need for the relationship
between the Commission and a CRO to be formalised in terms of powers and
responsibilities.®®

77. Mr Gould outlined what he saw as the future relationship between the Electoral
Commission and the CRO as follows:

We see the role of the Electoral Commission to be somewhat different than it is now.
We see them first of all as a watchdog for local elections and for Scottish
Parliamentary elections in terms of ensuring that the fundamental standards are
carried out and to look at the weaknesses and the problems that might arise during
the election and do an audit after each of the elections to guide the returning officer,
the chief returning officer and the returning officers for the future. The Electoral
Commission also, because of the fact that they would be in the role of establishing
standards which they then would measure, would provide guidance and assistance
but not operational roles. For example, as we see it they would not carry out the voter
information process; they may provide some guidance, they may provide samples of
posters, they may provide samples of the booklet on what constitutes a valid and
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invalid ballot, but the chief returning officer would then carry that out through the
process and, depending on which jurisdiction he or she was working for, that
jurisdiction would fund any costs involved in carrying out the voter registration or
what have you.*

Mr Gould went on to note that the Electoral Commission had a UK-wide function,
whereas the CRO would be limited to Scotland: “This is where we see that their [the
Electoral Commission’s] role would complement the management role and support it and
give it more strength and more specialist advice and guidance, otherwise you would have
to build an empire in Scotland to do the same thing that is being done in Wales.”

78. It is likely that the creation of a CRO for Scotland might result in calls for a similar
position to be established in Wales or England. This raises issues of co-ordination,
particularly in relation to UK-wide elections such as those for Westminster and the
European Parliament. Peter Wardle stressed the need to consider these issues carefully
before changing the current system:

I think the bigger issue moving forward to deal with that sort of problem is to have a
debate about how election decision-making is coordinated. Scotland was a very good
example of where you had some decisions taken on a nationwide basis, and other
decisions which were left to local returning officers. The Commission has a role a bit
like a constitutional monarch, advising and warning but actually having no powers
to change things. While I accept that we may not have advised and warned to the
extent we should have done, and we would certainly want to redouble our efforts to
do that in future, there is another issue which is the basic structure of decision-
taking, accountability and coordination which really needs to be addressed for the
future [...] What I would like to see is a wider debate on how that sort of solution for
Scotland would work in the wider UK context and, indeed, whether there are lessons
from what Ron Gould suggested for Scotland that ought to be picked up elsewhere in
the UK.*!

In its formal response to the Gould Report, the Electoral Commission went on to question
“the cost effectiveness of a Chief Returning Officer conducting public information for
some but not all elections in Scotland while the Commission continues its role in relation
to UK and European Parliamentary elections and with respect to electoral registration”.”?

79. A number of other issues arise when considering the establishment of a CRO. For
example, what powers would the CRO have to enforce core standards, whilst maintaining
some element of discretion for constituency returning officers? Would the post be cost
effective if it was relevant only to some elections? What would be the CRO’s formal
relationship with the Scotland Office, the Scottish Executive and the Electoral
Commission? Which body would be responsible for the appointment process and running
costs, or how would the responsibility be apportioned between two or more bodies? How
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would the post be affected by any future changes to the devolution settlement? An
alternative approach, suggested by the Scotland Office in their consultation paper Sorting
the Ballot, might be a strengthened Elections Steering Group, with formal powers to take
decisions, “centralised planning of future elections to the Scottish Parliament being led by
the Scotland Office with the participation of Returning Officers, Registration Officers and

the FElectoral Commission”.?

80. The proposal to establish a Chief Returning Officer for Scotland deserves further
consideration, both in terms of its potential benefits for Scotland and in its
implications for the way in which elections are run across the UK. What is important is
that there should be a clear line of accountability for each aspect of election planning
and organisation. It may be possible to achieve this by strengthening and realigning
one of the existing bodies, rather than creating a new post.

Returning Officers

81. The Gould Report finds that returning officers did not have enough control over the
preparations for the elections. It recommends “professionalising” Returning Officer
positions in each constituency, by establishing them as dedicated roles with year-round
responsibility and accountability for electoral matters, including registration, rather than
being part of the relevant local authority chief executive’s duties.”* A systematic
programme of training and development is also recommended. In oral evidence, Mr Gould
said:

...the chief executive of the council is very often the returning officer when an
election comes round. The chief executive has a job to do and sometimes they take
over and do it, sometimes they delegate it, but their focus is as chief executive officer,
not as returning officer, other than as a part-time thing. So our feeling is that in
terms of providing the kinds of service and the kinds of response to parties, to
participants in the election, it would be much better to have a professionalised
returning officer and to apply the same criteria because the reality is that the quality
of returning officers across Scotland varies from superb to perhaps adequate.”

82. David Cairns MP, Minister of State at the Scotland Office, welcomed this proposal:

At the moment you have returning officers across Scotland who are in a slightly
unusual position which is that they are local council employees but they are
operating legislation that actually initiates in Westminster. They are unlike the rest of
local councils where the social work department has got the Social Work
Inspectorate, you have got HMI, you have got the Audit Commission, and all the rest
of it. There are no current performance standards and there is no body which holds
these to account for their variation in performance. I think all of us would like to see

93 The Scotland Office, Sorting the Ballot: Improving the Elections to the Scottish Parliament, a consultation paper, 12
December 2007. p.8.

94 Independent review of the Scottish Parliamentary and local government elections 3 May 2007, 23 October 2007,
p.113.
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returning officers across Scotland supported in that way [...] In fact, the job of the
returning officer could—and I am saying could because I do not want to pre-empt
what we are going to look at—involve year-round things like getting people onto the
register, [...] because it is nobody’s full-time job to do this.”

83. The proposal to formalise the role of a returning officer could form part of the duties of
a new Chief Returning Officer for Scotland, but could equally well be implemented as a
separate programme. Again, this raises questions that can only be answered at a UK-wide
level. If returning officers in Scotland are to be held to a higher standard, there is a strong
argument that this should be replicated across the UK, given that they are responsible for
administering many of the same elections. We recommend that further consultation
should take place with electoral officials in Scotland before implementing any
proposals affecting the status of returning officers.

Electoral legislation

84. Delays in finalising the legislation governing the elections were a major factor in the
problems of 3 May. These delays created uncertainty and prevented those involved in
running the election from planning properly. The lateness in drafting the statutory
instrument governing the combined elections was strongly criticised by the Electoral
Commission:” a criticism accepted by the Minister,” who also gave an undertaking that in
future, no new legislation affecting an election would be introduced in the six months
before polling day.”

85. In addition to the legislative delay specific to this case, both Mr Gould and the Electoral
Commission identify a wider issue concerning the state of electoral legislation in the UK,
which they view as complex and fragmentary. In evidence, it was suggested that the present
state of the legislation has begun to hamper rather than facilitate the efficient organisation
of elections. Mr Gould said “look at the legislation, which was so fragmented that I do not
know how any party or any administrator could even manage to make decisions”.'® Both
Mr Gould and the Electoral Commission have called for a complete overhaul and
consolidation of UK electoral legislation.

86. In response to the Gould Report, the Secretary of State for Scotland has promised to
take action to consolidate the legislation affecting elections to the Scottish Parliament: “A
single legislative instrument will provide, in one place, all the regulations and rules that
govern the conduct of Scottish Parliament elections, alongside the guidance issued by the
Electoral Commission.”’®! Whilst this is a welcome step, it is not clear whether the Scotland
Office’s undertaking to present all relevant legislation in one statutory instrument would
address the perceived need for a total overhaul and consolidation of electoral law UK-wide.
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87. We welcome the undertaking from the Scotland Office that no new electoral
legislation will be introduced in the six months prior to an election. This should go
some way towards providing a more certain framework for election planning. We also
welcome Ministers’ acceptance of the need for consolidation of electoral law. However,
we are not convinced that current plans go far enough. The Scotland Office needs to co-
ordinate its activities with other government departments (in particular, the Ministry
of Justice) as part of a wider project to overhaul UK electoral law.

6 Conclusion

Putting the voter’s interests first

88. We were deeply concerned by the events of 3 May. Bureaucratic delay cannot be
allowed to undermine Scotland’s long democratic tradition. We agree with Mr Gould
that the voter should be placed at the heart of the electoral process. This may seem an
obvious statement, but it was the failure to consider the voter’s perspective that led to
many of the problems of the 3 May elections in Scotland. We are pleased to note the
Minister’s statement that “putting ordinary voters front and centre of this has got to be
the motif for moving this process on”'”> and we expect the Scotland Office to act
accordingly.

89. The independent review of the Scottish elections needs to be seen as an opportunity
to restore fully the integrity of the electoral process, and not to bring about a ‘quick fix’
by accepting only the simplest and least controversial recommendations. Although
some proposals can be implemented immediately, others will require significant
further research. Throughout our inquiry, witnesses have indicated that the problems
underlying the 3 May experience are unlikely to be unique to Scotland. The Scotland
Office therefore needs to co-ordinate its action with other government departments as
well as bodies such as the Electoral Commission and local electoral officials to ensure
that the integrity of the UK’s complex electoral landscape is restored.

102 Q114
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Conclusions and recommendations

The Question of responsibility

1. We agree that the Scotland Office and all those involved in planning and organising
elections in Scotland should now focus on how to strengthen electoral procedures for
future years, rather than on assigning blame for what went wrong on 3 May. This is
not to deny that there were failings on the part of individuals and institutions. We do
not believe that ‘no-one was to blame’ for the problems. Rather, lines of
accountability were so fragmented and confused that no one person could be held
solely responsible. (Paragraph 12)

Role of the Scotland Office

2. Itis clear to us that there were significant delays in Ministerial decision making in the
run up to the 2007 Scottish Parliament elections. It may be that these delays were the
result of a desire to allow the consultation process to run its full course. Nevertheless,
Ministers in the Scotland Office must realise that excessive delays will have serious
consequences for the smooth running of an election. It is highly likely that many of
the problems of 3 May 2007 would not have arisen had the legislation been put in
place sooner, allowing for proper testing and contingency planning of the practical
aspects of election organisation. (Paragraph 17)

The Elections Steering Group

3. The lack of a clear decision-making structure for the Elections Steering Group was a
key failure of the preparations for the 2007 elections to the Scottish Parliament. The
benefits of consultation had been demonstrated by the experience of previous
elections. Nevertheless, the desire to take account of as many views as possible
should not prevent structures being established to draw the consultation process to a
timely conclusion. (Paragraph 23)

Future responsibility for elections to the Scottish Parliament

4. We do not consider that overall responsibility for elections to the Scottish Parliament
should be transferred to the Scottish Executive. This is not necessary in order for
elections to proceed smoothly in future. However, there may be a case for
organisational changes ‘on the ground’ in Scotland, including reformed structures of
accountability. In this context, the proposal to establish a Chief Returning Officer for
Scotland as a single point of accountability deserves further consideration.
(Paragraph 26)

Role of the Electoral Commission

5.  We were not satisfied with the quality of the VoteScotland information campaign. In
future, better information campaigns need to be run, particularly when there are
changes to electoral procedures. (Paragraph 32)
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8.

We conclude that the communication process between the Scotland Office and the
Electoral Commission was not effective. Failures on the part of the Electoral
Commission meant that warning signs were not acted on. We are particularly
disappointed that the Electoral Commission did not raise concerns about the level of
spoiled ballots in the pilot study. There is little value in establishing an independent
Electoral Commission if it fails to act robustly to warn Government of potential
problems with the electoral system. It is difficult to see the Electoral Commission as
having added any value to this entire process. (Paragraph 35)

The status of the Electoral Commission, combining an external auditing role with
active participation in organisational aspects of electoral procedure is in need of
review. In particular, the Committee would see advantage to some participation,
albeit as a minority, of nominees from political parties. This has now been
recognised by a number of observers, including the Committee on Standards in
Public Life. As part of this review, the Government should give consideration to the
proposal to appoint a Chief Returning Officer for Scotland and the allocation of
responsibility for:

o the provision of legal advice;

o the development of electoral policy;

e commissioning research;

» the provision of guidance to returning officers;

o compliance and the regulation of political parties;
e monitoring and auditing functions; and

e operational roles (including voter information and awareness programmes).
(Paragraph 36)

It is unlikely that all of the factors leading up to the 3 May problems are unique to
Scotland. (Paragraph 37)

The combined ballot paper

9.

We agree that, on the next occasion, separate ballot papers must be provided for the
election of constituency and regional MSPs. However, we note that the suggestion to
combine the ballot papers stemmed from a desire to highlight the importance of the
regional vote, which is sometimes perceived as having secondary status. The return
to separate ballot papers leaves this issue unaddressed. It may be that there are better
ways to highlight the significance of the regional vote, for example, through central
voter information campaigns as well as the campaigns run by the political parties
themselves. (Paragraph 44)

Contingency planning

10.

There was a shocking lack of accountability for the decision to alter the ballot papers
in the Glasgow and Lothians regions to accommodate a larger than expected number
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of candidates. We are concerned that we have never received a satisfactory
explanation for this decision. The lack of robust contingency plans for eventualities
such as this was in part due to the successive delays in ministerial decision-making.
Delays of this nature (even if they are well-intentioned, for example, to allow for
consultation) should not be allowed to jeopardise the integrity of the electoral
process (Paragraph 48)

Party descriptions

11.

We support further research into a new format for ballot papers, particularly the
questions of candidate order and the use of party descriptions in addition to
registered party names. Any change would need to be subject to extensive testing. It
may be that moving away from alphabetical order in favour of a lottery system would
increase the potential for confusion. (Paragraph 52)

Secrecy of the ballot

12.  The secrecy of the ballot is of prime importance in a democratic society. To
jeopardise it simply because of the demands of an electronic counting system is
perverse. We strongly support the measures to ensure the secrecy of the ballot
outlined in the Gould Report. (Paragraph 54)

E-counting

13.  There has been a severe loss of confidence in e-counting. The experience of its use in

the Scottish Parliament and local government elections revealed a fundamental lack
of transparency. The checks and balances of a manual system must be retained.
Candidates and observers must have access to ballot papers in order to ensure that
procedures are followed correctly and that recounts can be asked for. Until these
problems are resolved, we do not support the use of e-counting for future elections.
(Paragraph 60)

Overnight counting

14.

We are confident that the next Scottish Parliamentary elections, decoupled from the
local government ballot, can be counted manually on the night without risk to the
system. Future arrangements for counting should be considered as part of the
research into counting systems that we have recommended earlier in this Report.
(Paragraph 63)

Postal voting

15.

No voter should receive their postal vote so late that there is no realistic possibility of
returning it in time to be counted. In 2007, understandable confusion was caused by
the fact that the instructions did not match the ballot paper. These problems must
not be repeated. We support further research into the use of advanced voting in
person which may have advantages in terms of increasing turnout as well as reducing
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costs and bureaucracy. In addition, there should be a restriction on eligibility for
postal votes. (Paragraph 67)

‘Decoupling’ the elections

16.

The decision to ‘decouple’ the dates of the Scottish Parliament and local government
elections appears to offer a simple way to eliminate the complexity of holding a
combined election. In principle, we believe that two or more votes in different
elections or referenda should not be held on the same day. (Paragraph 73)

A Chief Returning Officer for Scotland

17.

18.

We also have concerns about voter registration. In many cases, electoral registers are
outdated. This needs to be a priority for returning officers. If a Chief Returning
Officer were to be appointed, he or she might be well placed to intervene to improve
this situation. (Paragraph 75)

The proposal to establish a Chief Returning Officer for Scotland deserves further
consideration, both in terms of its potential benefits for Scotland and in its
implications for the way in which elections are run across the UK. What is important
is that there should be a clear line of accountability for each aspect of election
planning and organisation. It may be possible to achieve this by strengthening and
realigning one of the existing bodies, rather than creating a new post. (Paragraph 80)

Returning Officers

19.

We recommend that further consultation should take place with electoral officials in
Scotland before implementing any proposals affecting the status of returning officers.
(Paragraph 83)

Electoral legislation

20.

We welcome the undertaking from the Scotland Office that no new electoral
legislation will be introduced in the six months prior to an election. This should go
some way towards providing a more certain framework for election planning. We
also welcome Ministers’ acceptance of the need for consolidation of electoral law.
However, we are not convinced that current plans go far enough. The Scotland
Office needs to co-ordinate its activities with other government departments (in
particular, the Ministry of Justice) as part of a wider project to overhaul UK electoral
law. (Paragraph 87)

Putting the voter’s interests first

21.

We were deeply concerned by the events of 3 May. Bureaucratic delay cannot be
allowed to undermine Scotland’s long democratic tradition. We agree with Mr
Gould that the voter should be placed at the heart of the electoral process. This may
seem an obvious statement, but it was the failure to consider the voter’s perspective
that led to many of the problems of the 3 May elections in Scotland. We are pleased
to note the Minister’s statement that “putting ordinary voters front and centre of
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this has got to be the motif for moving this process on” and we expect the Scotland
Office to act accordingly. (Paragraph 88)

The independent review of the Scottish elections needs to be seen as an opportunity
to restore fully the integrity of the electoral process, and not to bring about a ‘quick
fix’ by accepting only the simplest and least controversial recommendations.
Although some proposals can be implemented immediately, others will require
significant further research. Throughout our inquiry, witnesses have indicated that
the problems underlying the 3 May experience are unlikely to be unique to Scotland.
The Scotland Office therefore needs to co-ordinate its action with other government
departments as well as bodies such as the Electoral Commission and local electoral
officials to ensure that the integrity of the UK’s complex electoral landscape is
restored. (Paragraph 89)
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Formal Minutes

Wednesday 7 May 2008
Members present:

Mr Mohammad Sarwar, in the Chair

Mr Alistair Carmichael Mr Angus MacNeil
Ms Katy Clark Mr Jim McGovern
Mr Ian Davidson David Mundell

Mr Jim Devine

Experience of the Scottish Elections
The Committee considered this matter.

Draft Report (Experience of the Scottish Elections), proposed by the Chairman, brought up
and read.

Ordered, That the draft Report be read a second time, paragraph by paragraph.
Paragraphs 1 to 89 read and agreed to.

Summary agreed to.

Resolved, That the Report be the Fifth Report of the Committee to the House.
Ordered, That the Chairman make the Report to the House.

Ordered, That embargoed copies of the Report be made available, in accordance with the
provisions of Standing Order No. 134.

Written evidence was ordered to be reported to the House for printing with the Report.

[Adjourned till Wednesday 14 May at 2pm
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Outcome. Order changed—point accepted

RECOMMENDATION

120. In addition, the Commission would also ask that the instructions relating to how to vote in a local
government election are reviewed for clarity and checked with the instructions on how to vote under STV
as contained in the Scottish Local Government Elections Order. In particular, the Commission dislikes the
use of the phrase “you vote in a different way” as this may be interpreted as suggesting that an elector cannot
vote for candidates from the same party at the local government election as they have at the Scottish
Parliamentary elections and thus could be misleading to voters.

Outcome. Order changed—point accepted

RECOMMENDATION

121. The Commission has written to the Scottish Executive on the matter of instructions to be contained
on the local government ballot paper. The Commission has proposed that the wording on the ballot paper
should show that the voter marks a “1” beside their first choice, a “2” beside their second choice, a “3” beside
their third choice, and a “4” beside their fourth choice and so on, rather than stopping the explanation at
marking a “2” and so on. This more closely mirrors the language to be used in the joint public awareness
and education campaign being carried out by the Commission and the Scottish Executive. We think that this
achieves the objective of encouraging voters to fully maximise the use of the electoral system if they so wish.

Outcome. Order changed—point accepted

Form V

122. The principles highlighted above in respect of the earlier postal voting statements (forms L and U)
should again be applied in the revision of this form.

RECOMMENDATION

123. Beyond this, in particular, the form does not recognise anonymous electors and the front of this form
does not recognise that constituency and regional ballot papers could be printed separately.

Outcome. Order changed—point accepted. The issue of anonymous electors was addressed in paragraph 107
above

Form W

RECOMMENDATION

124. The Commission seeks clarification as to whether this form should also include ballot papers
returned under paragraph 14(3) of Schedule 4 and ballot papers issued under paragraph 14(1) of Schedule 4.

Outcome. Order changed—point accepted. The form was amended to include a number of paragraphs
Form X

RECOMMENDATION

125. The comments made in respect of forms P and U above are also applicable to this form.

Outcome. Order changed—point accepted
Form Y

RECOMMENDATION

126. Wholesale revision of this form is required as the instructions do not recognise the move to STV,
and the form still includes a requirement for it to be witnessed.

127. The principles highlighted above in respect of the earlier postal voting statements (forms L, U and
V) should again be applied in the revision of this form.



Ev 66 Scottish Affairs Committee: Evidence

Outcome. Order changed—point accepted

Form Z

RECOMMENDATION

128. Part 2 of the corresponding numbers list for use in polling stations contains a column for signature:

the Commission requests that this is considered with our comments made in respect of Rule 46 above.

Outcome. Order changed—point accepted

MINOR ERRORS

Annex A

Outcome. Order changed—all points accepted

Reference

Comment

Article 28
Article 40
Article 44
Article 46
Atrticle 49
Article 87

Article 90

Article 93

Schedule 1;
Paragraph 1

Schedule 1;
Paragraph 2

Schedule 2;
Arrangement of
sections

Schedule 2;
Rule 28

Schedule 2;
Rule 38

Schedule 2;
Rule 41

Schedule 2;
Rule 49

Schedule 2;
Rule 53

Schedule 3;

In paragraph (2)(a), the word “a” should be inserted before the words
“fictitious person”.

There is an error in the drafting of Article 40(1): reference to Article 39
should instead be to Article 38.

There is an error in the drafting of Article 44(4): reference to Article 43(6) to
(8) should instead be to Article 43(5) to (8).

There is an error in the drafting of Article 46(2)(c): reference to Article 41(3)
should instead be to Article 41(4).

There is an error in the drafting of Article 49: reference to Articles 47 and 48
should be included in addition to the reference to Article 46.

There is an error in the drafting of this Article: reference should be to Rule 3
and not to Rule 2.

In paragraph (2)(b), the reference in brackets should be to Section 59(3B) of
the 1983 Act and not to Section 59(3) of the 1983 Act. This change is
necessary to recognise the change made to Section 59 of the Representation
of the People Act 1983 by Section 13 of the Electoral Administration Act
2006.

The word “electoral” should be inserted before “registration officer” in
paragraph (3)(a).

In paragraph (5), the words “in full” should be inserted after “act or
omission” in the second line, and the words “under paragraph (1) of Article
297 should be inserted after “shall not be guilty of any offence” in the third
line.

In sub-paragraph (1)(b), notices of alteration issued under Section 13B(3B)
or (3D) of the 1983 Act should be referred to in addition to those published
under Section 13A(2) or 13B(3) of that Act.

In sub-paragraph (1)(b), notices of alteration issued under Section 13B(3B)
or (3D) of the 1983 Act should be referred to in addition to those published
under Section 13A(2) or 13B(3) of that Act.

In the title of Rule 72, the word “candidate” should replace “certificate”.

In paragraph (8)(a), it should state “two separate columns on the front of the
ballot sheet” and not “two separate columns on the front of the ballot paper”.

The reference in sub-paragraph (3)(c) should be to sub-paragraph (b) and
not to sub-paragraph (c).

In sub-paragraph (1), after the words “age of 18” should be inserted after the
words “years”.

In sub-paragraph (12), the words “if the constituency ballot paper and
regional ballot papers are not printed on the same sheet” should be inserted
after the words “At a Scottish parliamentary general election”.

In the second last line of sub-paragraph (2), it should state “or” not “and”.

In sub-paragraph (2), the phrase “or is treated as having applied to be”
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Reference

Comment

Paragraph 1
Schedule 3;
Paragraph 3
Schedule 3;
Paragraph 7
Schedule 3;
Paragraph 8
Schedule 3;
Paragraph 9
Schedule 3;
Paragraph 11
Schedule 4;
Paragraph 7
Schedule 4;
Paragraph 10
Schedule 4;
Paragraph 14

Schedule 4;
Paragraph 22

Schedule 4;
Paragraph 24

Schedule 4;
Paragraph 25

Appendix of forms;
Arrangement of

forms

Appendix of forms;

Form F

Appendix of forms;

Form G

Appendix of forms;

Form H

Appendix of forms;

FormJ

Appendix of forms;

Form K

Appendix of forms;

Form L

Appendix of forms;

Form M1

Appendix of forms;

Form N

Appendix of forms;

Form N1

should appear before “to be registered”.

Sub-paragraph (7) should refer to paragraph (5) in addition to paragraphs 3
and 4.

Reference to Article 11(6) should replace the reference to Article 11(7) in
sub-paragraph (2)(b).

Sub-paragraph (5) should refer to paragraph 7(1), (2) or (6) instead of to
paragraph 6(1) or (3).

Sub-paragraph (1) should refer to paragraph 8(4) and not to paragraph 7(4).

In sub-paragraph (1), the reference should be to Article 9(3)(d) or (e) and not
to Article 9(3)(c) or (d).

Sub-paragraph (1) should refer to paragraph 7(7) of Schedule 3 and not to
paragraph 7(4) of Schedule 3.

In sub-paragraph (3), insert the word “fo” before “be taken together”.

In sub-paragraph (10)(a) the word “postal” should be inserted before “ballot
paper”.

The title of the equivalent provision in the draft Representation of the
People (Scotland) (Amendment) Regulations 2007 is “Retrieval of cancelled
postal ballot papers”, which should be replicated as the title of this
paragraph.

In sub-paragraph (3), the reference should be to Rule 53 and not to Rule 54.

The word “provisionally” should be inserted before “rejected votes” in sub-
paragraph (1)(b).

Forms M1 (Official Poll Cards: Postal Voters) and N1 (Official Poll Cards:
Proxy Postal Voters) are not shown in the arrangement of forms.

The phrase “and date” should be inserted after “Day” in the header of this
form.

The phrase “and date” should be inserted after “Day” in the header of this
form.

The phrase “and date” should be inserted after “Day” in the header of this
form.

The wording “on the regional ballot paper” should be removed to reflect the
amendments made elsewhere in the Order.

In the directions for printing paragraph 2(b), it should read “vote for one
candidate only” and not “vote for the candidate only”.

The order of the parties on the front of the ballot paper is incorrect: the
parties should instead be listed alphabetically as is required by virtue of
Schedule 2, Rule 28.

There is a drafting error in the directions for printing paragraph 3: the word
“political” should replace “vertical”.

In paragraph 4, in each instance in which it occurs, after “ballot paper”
should be inserted “(or papers, as appropriate)”.

The back of the card states that postal votes can be returned to any polling
station in the local authority area but should instead state that postal votes
can be returned to any polling station in the constituency area.

On the back of this form, grandparent and grandchild have been omitted
from the categories of persons for whom it is not an offence to vote as proxy
for more than two of.

To reflect changes made elsewhere in the Order, “husband, wife” should be
replaced with “spouse”.

The front of the form does not fully recognise anonymous electors, and the
text “*Returning officer to omit where poll card sent to the proxy of an
anonymous elector.” should be inserted.

On the back of this form, grandparent and grandchild have been omitted

from the categories of persons for whom it is not an offence to vote as proxy
for more than two of.
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Reference Comment

To reflect changes made elsewhere in the Order, “husband, wife” should be
replaced with “spouse”.

The front of the form does not fully recognise anonymous electors, and the
text “*Returning officer to omit where poll card sent to the proxy of an
anonymous elector.” should be inserted.

Appendix of forms; “[ Day and date of the election]” should be inserted between “The Scottish
Form Q Parliament” and “Elections in the” in the title of this form.

“Day and” should be inserted before “date of poll” in the brackets in the
third line of the main body of text on this form.

Appendix of forms; “Date” should be inserted after “Election Day”.

Form R

Appendix of forms; The front of the form needs to state “other identifying marks” in the plural to
Form U fit with “ballot paper numbers” being displayed in the plural.

In the paragraph 3 shown in italics, the word “white” should be replace with
“[insert colour]”.

Appendix of forms; In X1, under the Local Government heading in the brackets, the words
Form X “local government” should be inserted before “ballot paper”.

In X2, under the Local Government heading, it should state “This ballot
paper is coloured [insert colour]”, rather than “This ballot paper is coloured
white”.

APPENDIX C

OVERVIEW OF THE SCOTTISH PARLIAMENTARY COUNT

6.30 The following provides a brief overview of how the electronic counts for the 2007 Scottish
Parliamentary elections will operate. Candidates and agents are additionally advised to make early contact
with the Returning Officer in order that they can be kept informed of how the count will be organised and
managed in their area. Further details relating to the conduct of the local government count are provided
in the Electoral Commission’s Guidance for candidates and agents: Local government elections in Scotland,
3 May 2007.2

6.31 Each count will consist of a number of stages. Candidates and agents should note that, once the
count is under way, many of these stages will be conducted in parallel. Each batch of ballot papers must
complete each stage of the count before it can move on to the next; however, ballot papers from different
polling stations will all pass through the count at different speeds and at different times. Candidates and
agents will need to be alert to information on the count’s progress provided by the Returning Officer.

6.32 The Electoral Commission is encouraging Returning Officers to provide information in the count
centre about how the count will operate and to clearly identify information staff. Measures may include the
use of information officers, the display of explanatory materials and effective use of public announcements.

Arrival of ballot boxes

6.33 Ballot boxes received from each polling station will be opened together in front of candidates and
agents. Ballot papers will be removed from each ballot box and placed in separate cardboard trays for ease
of carrying. A rummage of local government ballot papers will be conducted at this stage if separate counts
are being held. For more information on the rummage, please refer to paragraph 6.35.

6.34 A batch control sheet, labelled with the polling station name and number and the contest, will be
associated with each set of ballot papers. The batch control sheet enables the ballot papers to be identified
on the electronic counting system and also contains information copied from the ballot paper accounts that
is used to verify the batch contains the correct number of papers (see paragraph 6.43).

2 Available from www.votescotland.com
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The rummage

6.35 At manual counts, the rummage must be undertaken to ensure that all valid papers are included in
the correct count. The rummage is a legal requirement and ensures that no votes are excluded from the
relevant count.

6.36 Where the Returning Officer decides to hold a combined count, there is no requirement for a manual
rummage because the electronic counting software automatically allocates information from the ballot
papers into the correct contest. This removes the risk that human error could lead to ballot papers being
accidentally excluded from a count.

6.37 A manual rummage must be conducted where separate counts are held. Once ballot papers have been
removed from the ballot boxes, the Returning Officer’s staff will carefully sort through each batch of local
government papers looking for Parliamentary ballots that have been mis-posted by the voter. Any local
government papers in the Scottish Parliament batch will be identified when the Parliamentary papers are
scanned and returned to the appropriate local government batch.

Transfer of ballot papers between Returning Officers

6.38 In some areas, local government and Scottish Parliamentary boundaries overlap, with the
consequence that local government and Scottish Parliamentary ballot papers from certain polling stations
are counted by different Returning Officers. In such instances, the Returning Officers concerned will
establish local procedures to ensure that ballot papers are exchanged effectively. You should approach the
Returning Officer for your area for details of how any such transfer issues will be handled.

6.39 In such instances, both ballot boxes will initially be sent to the Constituency Returning Officer. The
Scottish Parliamentary ballot box will be checked to ensure that it contains no local government ballot
papers—any that are found will be transferred to the correct box. The local government ballot box will then
be checked for Parliamentary papers. Any that are found will be returned to the correct batch and the local
government ballot box will be sent on to the Local Government Returning Officer for counting.

Registration and scanning

6.40 Once ballot boxes from a particular polling station have been opened, each batch will be registered
on the system. At this point, the system will be told how many ballot papers were issued at each polling
station for each contest and therefore how many papers to expect.

—  Where a combined count is held, the Parliamentary and the local government ballot papers from
each polling station will be taken together to a scanner when one becomes available.

— Where separate counts are held, the Scottish Parliamentary batch will be scanned on the night of
Thursday 3 May 2007 and the local government batch will be sent to secure storage.

6.41 The scanning machines read both sides of the ballot paper regardless of which way they are fed in.
On a practical level, it will be difficult for counting agents to tally count ballot papers as they are scanned.

6.42 The scanners are open-sided and the passage of ballot papers through a machine is clearly visible.
Any ballot papers that the system cannot read will be fed back through the scanner several times. Each
individual ballot paper can only be counted once—only information from the last scan of the ballot paper
will be used. Any papers that cannot be read will be placed in a red plastic wallet and considered by the
Returning Officer later in the count. These ballot papers remain with the rest of the batch, in a red plastic
wallet, at all times, and will be accounted for at verification.

Verification

6.43 When all the ballot papers in a batch have been scanned, the Returning Officer’s staff will verify that
the number of ballot papers counted (including any unscannable papers) tallies with the number issued at
the polling station. This process is done separately for each batch and in full view of candidates and agents.

6.44 If a ballot paper is torn, folded or badly crumpled it may not be capable of being scanned. At
verification, staff count the number of unscannable papers in a batch and enter this information on to the
system. These damaged ballot papers will be entered manually on to the system during adjudication,
provided that they still retain the unique identifying mark.

ADJUDICATION OF DOUBTFUL BALLOT PAPERS

6.45 In a minority of cases, voters’ marks will not be sufficiently clear for the counting system to be
entirely confident in recording their intention. These ballot papers will require decisions to be made about
them by the Returning Officer or their staff. There are two stages of decision making that may affect Scottish
Parliamentary ballot papers: standard adjudication and Returning Officer adjudication.
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Standard adjudication

6.46 At standard adjudication, an image of the ballot paper is displayed on screen and the actions of staff
are recorded clearly on the same screen. Ballot papers will be considered one at a time.

6.47 Staff will only be able to make simple decisions as to the voter’s intention, such as counting clerks
would instinctively make at a manual count. For example, if a voter’s mark is clearly made in the voting
box for one candidate but crosses into a neighbouring voting box, staff will clarify to the computer system
where the vote should be recorded.

6.48 Where any interpretation needs to be made about a voter’s intention, or if a candidate or agent
objects to a workstation operator’s decision, the ballot paper will be passed to the Returning Officer, or their
authorised Depute(s), for decision.

Returning Olfficer adjudication

6.49 The Returning Officer or an appointed Depute will review ballot papers requiring a decision to be
made about the voter’s intention. The decision of the Returning Officer on any question arising in respect
of a ballot paper is final but is subject to review via an election petition. Examples of the types of ballot
papers requiring decision are where:

— a mark crosses substantially into the voting box of another candidate;

— the ballot paper is spoiled or blank;

— the voter has marked crosses against more than one candidate;

— the voter has made a mark by which they could be identified; and

— acandidate or agent has required the paper to be passed to the Returning Officer.

6.50 The Electoral Commission is producing guidance on adjudication of doubtful ballot papers for
Returning Officers, which will be available to candidates and agents.

6.51 Returning Officer adjudication will in many cases be conducted on a large projector screen to assist
candidates and agents witnessing decisions and recording objections where appropriate.

RECOUNTS

6.52 Electronic counting provides a greater range of opportunities for candidates and agents to monitor
and engage with the count. Verification of ballot paper accounts and adjudication are conducted in sight of
candidates and agents to a greater degree than is possible at manual counts and will help candidates and
agents to follow and understand the count. Candidates’ and election agents’ legal right to request recounts
remains unchanged.

Constituency elections

6.53 A constituency candidate or their election agent may, if present when the counting of votes is
completed, ask the Returning Officer to re-count the votes. The Returning Officer may refuse to do so if in
their opinion the request is unreasonable.’ There is no legal limit to the number of recounts that may be
conducted, but the appropriate Returning Officer can refuse to conduct a recount if they believe the request
is unreasonable.

Regional elections

6.54 Individual candidates and the election agent for a political party contesting a regional election (or
any person authorised in writing by them) mayj, if present when the counting of the votes is completed in a
constituency, ask the Constituency Returning Officer to re-count the votes. The Returning Officer may
refuse to do so if in their opinion the request is unreasonable.*

6.55 Recounts of regional votes cannot be requested of the Regional Returning Officer or across the
region as a whole. Requests must be made of individual Constituency Returning Officers, who will consider
each request on its merits. At the conclusion of the count, the regional result for the constituency concerned
is announced and conveyed to the Regional Returning Officer, who allocates seats in accordance with the
method set out in law. Once the Constituency Returning Officer has informed the Regional Returning
Officer of the regional result, it is not possible to request a further regional recount in that constituency area.

6.56 No action should be taken by the Returning Officer following the count or any recount until all
candidates or election agents have been given the opportunity to exercise their right to request a recount.

3 Schedule 2, Rule 56(1), Scottish Parliament Order.
4 Schedule 2, Rule 57(1), Scottish Parliament Order.
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6.57 There are a number of options open to Returning Officers when considering requests for recounts.
These include:

— Rescanning of individual batches. Candidates or agents may request an individual batch to be
rescanned at any time during the count. If the Returning Officer believes this request to be
reasonable, they may require a batch to be immediately rescanned. Rescanning a batch should
satisfy candidates and agents about the process used and therefore that:

— all readable ballot papers have been counted, and
— all papers that cannot be read by machine have been separated for later consideration.

—  Reconsideration of detailed preliminary results and verification totals. Together with candidates’ and
agents’ observations and experience at the count, this should provide reassurance as to the
accuracy of the process.

—  Reconsideration of standard adjudications. Returning Officers may instruct ballot papers
considered at standard adjudication to be reconsidered if they believe it is necessary to satisfy
themselves, or candidates and agents, that human error has not been a factor in the initial
consideration of these papers. Ballot papers that the Returning Officer or a Depute has previously
adjudicated will not be reconsidered.

—  Rescanning all ballot papers. The Returning Officer may agree to a request to rescan all ballot
papers if they accept serious and substantial concerns about the conduct of the count presented
by candidates and agents. It is unlikely that a full rescan could be achieved without suspending the
count for a period of rest. A full rescan will require standard adjudications to be revisited and this
process should again involve appropriate scrutiny by candidates and agents. Ballot papers that
were considered by the Returning Officer at the initial scan will not require to be adjudicated again.

EQuALITY OF VOTES

6.58 It is possible that two or more candidates at a constituency election will have the same number of
votes following the count and any subsequent recounts. In these circumstances the Returning Officer will
decide between those candidates by lot, and proceed as if the candidate on whom the lot falls had received
an additional vote.

6.59 If two or more individual candidates or parties at a regional election have an equality of votes at any
stage of the allocation, and if allocating a seat to each party would cause more than the correct number of
seats for the region to be allocated, then the Regional Returning Officer will decide between those candidates
and/or parties by lot.’

6.60 There is no prescribed form of drawing lots, but a lot is defined as an object, for example a slip of
paper or a straw, drawn or thrown out from among a number in order to reach a decision by chance. The
most common method is to place and mix ballot papers, marked with a vote for each of the candidates, into
a container, and draw the winning ballot from the container. However, the Returning Officer may choose
to use another method of drawing lots.

ALLOCATION OF REGIONAL SEATS

6.61 Seatsare allocated to regional MSPs by the Regional Returning Officer using a form of proportional
representation know as the d’Hondt calculation. This method is modified for the purposes of the Scottish
Parliamentary elections to allow any constituency seats won by a party in the region in question to be
included in the calculation.

6.62 The Constituency Returning Officer is required to draw up a statement showing the number of votes
given for each registered party and each individual candidate in accordance with any directions given by the
Regional Returning Officer and inform the Regional Returning Officer of the contents of that statement.
The Constituency Returning Officer must then give public notice of the statement as soon as practicable
after they have informed the Regional Returning Officer.

6.63 The regional results can only be calculated once all the constituency results have been declared in a
particular region and all regional votes have been counted and declared in each constituency within the
region.

6.64 Each Constituency Returning Officer will inform the Regional Returning Officer of the number of
ballots cast for each of the registered political parties and individual candidates in the regional vote, as well
as details of the number of constituency seats gained by each registered political party. The Regional
Returning Officer totals the constituency results for each registered political party and individual candidate
in the regional ballot as well as the number of constituency seats won in the region by each registered party.

5 Section 8, the Scotland Act 1998, as amended.
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6.65 The Regional Returning Officer will declare the allocation of seats within the region following the
calculation using the d’Hondt formula. The Regional Returning Officer should show each individual
candidate or party standing for regional seats the basis on which they intend to allocate seats and offer them
the opportunity to challenge the calculation before the allocation is finalised.

6.66 The number of votes cast in the regional ballot for each registered party or individual candidate is
divided by the number of constituency seats gained plus one as this allows parties or individual candidates
which have not won any constituencies to be included in the rest of the calculation.

6.67 After that initial calculation is complete, the party with the highest resulting figure gains the first
additional seat. To allocate the second to seventh additional seats, the calculation is recalculated, but each
time any additional seats gained are added in. By the end of the calculation, the ratio of votes to seats for
each party or individual candidate has been made more even.

6.68 Table 6 gives an example of the d’Hondt method of calculation. The system is called the Additional
Member System (AMS).

6.69 Seats won by each political party are allocated to candidates in the order in which their names appear
on the list submitted at nomination. Candidates who have already been elected to a constituency are
disregarded for the purposes of allocation.

DECLARATION OF RESULT

6.70 The Constituency Returning Officer must give public notice of:®
— the name and, if applicable, party of the candidate elected;
— the number of votes for each candidate; and

— details of the number and type of rejected ballot papers.

Table 6
THE D’HONDT METHOD
Party 1 Party 2 Party 3 Party 4 Result
Constituency seats 4 0 2 2
Regional vote 116,151 63,769 61,777 56,479
Ist Additional =5= +1= =3 = =3 = Party 2 win
Member 23,230 63,769 20,592 18,826
2nd Additional +5= +2= =3 +3= Party 2 win
Member 23,230 31,884 =20,592 18,826
3rd Additional +5= +3= +3= +3= Party 1 win
Member 23,230 21,256 20,592 18,826
4th Additional +6= +3= +3= +3= Party 2 win
Member 19,358 21,256 20,592 18,286
Total Additional 1 3 0 0
Members
Total representation 5 3 2 2

6.71 The Regional Returning Officer must give public notice of:’
— the name of any individual candidate elected;

— the name of any candidate elected who was included on a registered party’s regional list (and the
name of the registered party on whose list they were included);

— the total number of votes given for each individual candidate or registered party;
— details of the number and type of rejected ballot papers; and

— whether, in the case of a party list, there are candidates remaining on that list who have not been
declared to be elected.

6 Schedule 2, Rule 62(1), Scottish Parliament Order.
7 Schedule 2, Rule 66(1), Scottish Parliament Order.
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APPENDIX C

SCOTTISH LOCAL GOVERNMENT COUNT

OVERVIEW OF THE SCOTTISH LOCAL GOVERNMENT COUNT

6.30 The following provides a brief overview of how the electronic counts for the 2007 Scottish local
government elections will operate. Candidates and agents are additionally advised to make early contact
with the Returning Officer in order that they can be kept informed of how the count will be organised and
managed in their area. Further details relating to the conduct of the Scottish Parliamentary count are
provided in the Electoral Commission’s Guidance for Scottish Parliamentary candidates.®

6.31 Each count will consist of a number of stages. Candidates and agents should note that, once the
count is underway, many of these stages will be conducted in parallel. Each batch of ballot papers must
complete each stage of the count before it can move on to the next; however, ballot papers from different
polling stations will all pass through the count at different speeds and at different times. Candidates and
agents will need to be alert to information on the count’s progress provided by the Returning Officer.

6.32 The Electoral Commission is encouraging Returning Officers to provide information in the count
centre about how the count will operate and to clearly identify information staff. Measures may include the
use of information officers, the display of explanatory materials and effective use of public announcements.

Arrival of ballot boxes

6.33 Ballot boxes received from each polling station will be opened together in front of candidates and
agents. Ballot papers will be removed from each ballot box and placed in separate cardboard trays for ease
of carrying. A rummage of local government ballot papers will be conducted at this stage if separate counts
are being held. For more information on the rummage, please refer to paragraph 6.35.

6.34 A batch control sheet, labelled with the polling station name and number and the contest, will be
associated with each set of ballot papers. The batch control sheet enables the ballot papers to be identified
on the electronic counting system and also contains information copied from the ballot paper accounts that
is used to verify that the batch contains the correct number of papers (see paragraph 6.43 below).

The rummage

6.35 At manual counts the rummage must be undertaken to ensure that all valid papers are included in
the correct count. The rummage is a legal requirement and ensures that no votes are excluded from the
count.

6.36 Where the Returning Officer decides to hold a combined count, there is no requirement for a manual
rummage because the electronic counting software automatically allocates information from the ballot
papers into the correct contest. This removes the risk that human error could lead to ballot papers being
accidentally excluded from a count.

6.37 A manual rummage must be conducted where separate counts are held. Once ballot papers have
been removed from the ballot boxes, the Returning Officer’s staff will carefully sort through each batch of
local government papers looking for Parliamentary ballots that have been mis-posted by the voter. Any local
government papers in the Scottish Parliament batch will be identified when the Parliamentary papers are
scanned and returned to the appropriate local government batch.

Transfer of ballot papers between Returning Officers

6.38 In some areas, local government and Scottish Parliamentary boundaries overlap with the
consequence that local government and Scottish Parliamentary ballot papers from certain polling stations
are counted by different Returning Officers. In such instances, the Returning Officers concerned will
establish local procedures to ensure that ballot papers are exchanged effectively. You should approach the
Returning Officer for your area for details of how any such transfer issues will be handled.

6.39 In such instances, both ballot boxes will initially be sent to the Constituency Returning Officer. The
Scottish Parliamentary ballot box will be checked to ensure that it contains no local government ballot
papers—any that are found will be transferred to the correct box. The local government ballot box will then
be checked for Parliamentary papers. Any that are found will be returned to the correct batch and the local
government ballot box will be sent on to the Local Government Returning Officer for counting.

8 Available from www.votescotland.com
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Registration and scanning

6.40 Once ballot boxes from a particular polling station have been opened, each batch will be registered
on the system. At this point, the system will be told how many ballot papers were issued at each polling
station for each contest and therefore how many papers to expect.

—  Where a combined count is held, the Parliamentary and the local government ballot papers from
each polling station will be taken together to a scanner when one becomes available.

— Where separate counts are held, the Scottish Parliamentary batch will be scanned on the night of
Thursday 3 May 2007 and the local government batch will be sent to secure storage.

6.41 The scanning machines read both sides of the ballot paper regardless of which way they are fed in.
On a practical level, it will be difficult for counting agents to tally count ballot papers as they are scanned.

6.42 The scanners are open-sided and the passage of ballot papers through a machine is clearly visible.
Any ballot papers that the system cannot read will be fed back through the scanner several times. Each
individual ballot paper can only be counted once—only information from the last scan of the ballot paper
will be used. Any papers that cannot be read will be placed in a red plastic wallet and considered by the
Returning Officer later in the count. These ballot papers remain with the rest of the batch, in a red plastic
wallet, at all times, and will be accounted for at verification.

Verification

6.43 When all the ballot papers in a batch have been scanned, the Returning Officer’s staff will verify that
the number of ballot papers counted (including any unscannable papers) tallies with the number issued at
the polling station. This process is done separately for each batch and in full view of candidates and agents.

6.44 If a ballot paper is torn, folded or badly crumpled it may not be capable of being scanned. At
verification, staff count the number of unscannable papers in a batch and enter this information on to the
system. These damaged ballot papers will be entered manually on to the system during adjudication,
provided that they still retain the unique identifying mark.

KEY CORRECTION AND ADJUDICATION OF DOUBTFUL BALLOT PAPERS

6.45 In a minority of cases, voters’ marks will not be sufficiently clear for the counting system to be
entirely confident in recording their intention. These ballot papers will require decisions to be made about
them by the Returning Officer or their staff. There are three stages of decision making that may affect
Scottish local government ballot papers: key correction, standard adjudication and Returning Officer
adjudication.

Key correction

6.46 The key correction stage is unique to the local government elections. Where the electronic counting
system is not entirely satisfied that it can read an individual character (a voter’s preference), an image of the
voting box in which the character is contained is sent to key correction where Returning Officer’s staff will
confirm or adjust the system’s character. This process will be done by staff working in pairs at one of a series
of computer workstations. Each workstation will be equipped with two display screens, one of which will
face candidates and agents, allowing them to witness, and object to, decisions.

6.47 Itis important to note that only individual characters will be considered at this stage—there will be
no further information about for whom a preference has been cast or other preferences on the ballot paper.

6.48 If a preference is unclear or a candidate or agent objects to a decision, then the entire ballot paper
will be considered at standard adjudication.

Standard adjudication

6.49 At standard adjudication, an image of the ballot paper is displayed on a screen and the actions of
staff are recorded clearly on the same screen. Ballot papers will be considered one at a time.

6.50 Staff will only be able to make simple decisions as to the voter’s intention,such as counting clerks
would instinctively make at a manual count. For example, if a voter’s mark is clearly made in the voting
box for one candidate but crosses into a neighbouring voting box, staff will clarify to the computer system
where the preference should be recorded.

6.51 Where any interpretation needs to be made about a voter’s intention, or if a candidate or agent
objects to a workstation operator’s decision, the ballot paper will be passed to the Returning Officer, or their
authorised Depute(s), for decision.
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Returning Officer adjudication

6.52 The Returning Officer or an appointed Depute will review ballot papers requiring a decision to be
made about the voter’s intention. The decision of the Returning Officer on any question arising in respect
of a ballot paper is final but is subject to review via an election petition. Examples of the types of ballot
papers requiring decision are where:

— a mark crosses substantially into the voting box of another candidate;

— the ballot paper is spoiled or blank;

— the voter has made a mark by which they could be identified; or

— acandidate or agent has required the paper to be passed to the Returning Officer.

6.53 The Electoral Commission is producing guidance on adjudication for Returning Officers, which will
be available to candidates and agents.

6.54 The Returning Officer’s adjudication will in many cases be conducted on a large projector screen to
facilitate candidates and agents witnessing decisions and recording objections where appropriate.

RECOUNTS

6.55 Electronic counting provides a greater range of opportunities for candidates and agents to monitor
and engage with the count. Verification of ballot paper accounts and adjudication are conducted in sight of
candidates and agents to a greater degree than is possible at manual counts and will help candidates and
agents to follow and understand the count. Candidates’ and agents’ legal right to request recounts remains
unchanged.

6.56 A candidate or their election agent may, if present when the counting of votes is completed, ask the
Returning Officer to re-count the votes. The Returning Officer may refuse to do so if in their opinion the
request is unreasonable.’ No actions hould be taken by the Returning Officer following the count or any
recount until all candidates or election agents have been given the opportunity to exercise their right to
request a recount.

6.57 There are a number of options open to Returning Officers when considering requests for recounts
at an electronic count. These include:

—  Rescanning of individual batches. Candidates or agents may request an individual batch to be
rescanned at any time during the count. If the Returning Officer believes this request to be
reasonable, they may require a batch to be immediately rescanned. Rescanning a batch should
satisfy candidates and agents about the process used and therefore that:

— all readable ballot papers have been counted, and
— all papers that cannot be read by machine have been separated for later consideration.

—  Reconsideration of detailed preliminary results and verification totals. Together with candidates’
and agents’ observations and experience at the count, this should provide reassurance as to the
accuracy of the process.

—  Reconsideration of standard adjudications. Returning Officers may instruct ballot papers
considered at standard adjudication to be reconsidered if they believe it is necessary to satisfy
themselves, or candidates and agents, that human error has not been a factor in the initial
consideration of these papers. Ballot papers that the Returning Officer or a Depute has previously
adjudicated will not be reconsidered.

—  Rescanning all ballot papers. The Returning Officer may agree to a request to rescan all ballot
papers if they accept serious and substantial concerns about the conduct of the count presented
by candidates and agents. It is unlikely that a full rescan could be achieved without suspending the
count for a period of rest. A full rescan will require standard adjudications to be revisited and this
process should again involve appropriate scrutiny by candidates and agents. Ballot papers that
were considered by the Returning Officer at the initial scan will not require to be adjudicated again.

EQUALITY OF VOTES

6.58 Itis possible that, at certain stages of the count, two or more candidates will have the same number of
votes. In these circumstances a decision may need to be made by lot to determine how the count will proceed.

6.59 Where it is necessary to exclude a candidate in order to proceed with the count, but two or more
candidates each have the same, lowest, number of votes then:

— the Returning Officer shall consider the total number of votes credited to each of those candidates
at the end of the most recently preceding stage of the count at which they had an unequal number
of votes, and the candidate with the lowest number of votes at that stage shall be excluded; and

9 Schedule 1, Rule 51, Local Government Rules.
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— where the number of votes credited to those candidates was equal at all stages,the Returning
Officer shall decide, by lot, which of those candidates is to be excluded.!”

6.60 Where it is necessary to transfer a surplus from an elected candidate in order to proceed with the
count, but two or more candidates exceed the quota in the same round and have same number of surplus
votes, then:

— the transfersable papers of the candidate who had the highest number of votes at the end of the
most recent preceding stage at which they had unequal numbers of votes shall be transferred
first; and

— if the numbers of votes credited to two or more candidates were equal at all stages of the count,
the Returning Officer shall decide by lot which candidate’s transferable papers are to be
transferred first.

6.61 There is no prescribed form of drawing lots, but a lot is defined as an object, for example a slip of
paper or a straw, drawn or thrown out from among a numberin order to reach a decision by chance. The
most common method is to place and mix ballot papers, each marked with a vote for each one of the
candidates into a container, and draw the winning ballot from the container. However, the Returning Officer
may choose to use another method of drawing lots.

DECLARATION OF RESULT

6.62 The Returning Officer must give public notice of:!!
— the name of the candidates elected;
— the number of first preference votes for each candidate;
— the numbers of ballot papers transferred and their transfer values at each stage of the count;
— the number of votes allocated to each candidate at each stage of the count;
— the number of non-transferable ballot papers at each stage of the count; and
— details of the number and type of rejected ballot papers.

Supplementary evidence from the Scotland Office

RECOUNTS AT SCOTTISH PARLIAMENT ELECTIONS ON 3 MAY 2007

As agreed with the Committee during its evidence session on the 13 November, I am writing to provide
information on the number of recounts that took place at the May Scottish Parliament elections. You will
understand that I am unable to provide information on the situation with regard to local government
elections as this lies outside my responsibility. I recommend that the Committee write to John Swinney,
Cabinet Secretary for Finance and Local Government for the Scottish Executive, to obtain recount
information relating to local government elections.

First, I should make you aware that the election rules contained in the Scottish Parliament (Elections etc)
Order 2007 allow a candidate or their agent to request a recount, prior to the announcement of the results.
The Returning Officer may refuse to conduct a recount if in their opinion the request is unreasonable.
Returning Officers are expected to give a reasonable opportunity for this right to be exercised but no request
is to be considered after the results have been declared. The Returning Officer has discretion to determine
how a count or recount is to be conducted. That includes the decision on whether to use a manual or an
electronic process.

I can confirm that only one full recount of a Scottish Parliament constituency election took place. That
was for the Aberdeen Central constituency and the reason that the Returning Officer agreed to the recount
was because the provisional result showed the total number of rejected votes was more than twice the size
of the majority.

A partial recount took place for the Cunninghame North constituency; that is to say, a re-adjudication
of ballot papers that were not either counted or rejected by the e-counting system automatically, but which
had been physically seen and adjudicated by the Returning Officer or one of his staff. A full recount had
been requested but was refused by the Returning Officer because he was of the opinion, shared by many
other Returning Officers, that a rescan of all papers was inappropriate.

A request for a recount of the Eastwood constitutency ballot papers was also made but was refused. The
reason for refusing was that no objections had been made to any adjudication decision made by the
Returning Officer and his staff.

10 Schedule 1, Rule 55, Local Government Rules.
11" Schedule 1, Rule 53, Local Government Rules.
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In North Lanarkshire one of the candidates requested to see a number of the spoilt ballot papers. This
request was received after the declaration had been made and having previously been cleared with all
candidates and agents. The request was refused.

Although not a formal request for a recount, in West Lothian a request was made for a 10 minute recess.
This was refused because the Returning Officer confirmed his confidence in the integrity of the system. The
decision in effect dealt with the reasons why a recount was not justified or reasonable.

The Western Isles Returning Officer took the decision in advance that they would only allow a recount
if the margin was less than 50 votes and would only allow a re-adjudication and not a rescan.

No other Returning Officer received a request for a recount of the Scottish Parliament election, either
constituency or regional, that they had responsibility for.

I hope this information is useful to the Committee in its ongoing inquiry into the May elections. Please
let me know if there is any way that I can assist further with the Committee’s work.

David Cairns MP

Minister of State, Scotland Office
27 November 2007

Further supplementary evidence from the Scotland Office

SORTING THE BALLOT: IMPROVING THE ELECTIONS TO THE SCOTTISH PARLIAMENT

I enclose a copy of the Scotland Office consultation paper, embargoed until 13 December 2007, seeking
views on a number of recommendations in the Gould Report on the conduct of the elections to the Scottish
Parliament this year.

As you will be aware, we have already accepted five of the Gould recommendations. The purpose of the
consultation is to seek views on the remaining recommendations that Government is responsible for, with
the view to improving the experience of voters at future elections to the Scottish Parliament.

It is also my intention to meet with key stakeholders during the course of the consultation to directly take
views from those with a strong interest in one or more aspects of the proposals.

David Cairns MP

Minister of State, Scotland Office
12 December 2007

Further supplementary evidence from the Scotland Office

TIMELINE ON ELECTIONS LEGISLATION

Date

Event

Notes

23 Feb 2005

First meeting of the re-established
Elections Steering Group. The group
considered whether the legislation sub-
group should be split into two groups
dealing with Parliament and local
government legislation separately, but
concluded that as the two sets of
legislation were closely linked, the work
should be carried out through one sub-

group.

This model was used in 2003 and was
commended by the Electoral Commission in
Oct 2003: “The working group model
adopted to aid the development and
implementation of administrative matters
surrounding the elections should continue
for all future major elections in Scotland”.
The 2007 Elections Steering Group was set
up to provide a forum for those
organisations with statutory responsibilities
(and others with expert knowledge, such as
the Scottish Assessors Association) to
discuss issues relating to the planning and
delivery of the Scottish Parliamentary and
local elections. The group was chaired by an
official from the Scottish Executive and
included representatives from the Scotland
Office, the Electoral Commission, and
various groups representing Returning
Officers and electoral administrators.
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Date Event Notes
11 Oct 2005 Electoral Administration Bill introduced. Responds to Electoral Commission’s
(Westminster) recommendations from Voting For Change

20 Dec 2005 Local Electoral Administration and
Registration Bill introduced. (Holyrood)

11 July 2006 Electoral Administration Bill receives

Royal Assent. (Westminster)

1 Aug 2006 Local Electoral Administration and
Registration Bill receives Royal Assent.

(Holyrood)

21 Aug 2006 First draft of Scottish Parliament
[Elections] Order circulated to legislation

subgroup. (Westminster)

14 Sept 2006 Early draft of Order for formal
consultation with the Electoral

Commission. (Westminster)

Mid-late Sept ~ Scottish Executive commission user
2006 research from Cragg Ross Dawson about
design of local government ballot paper.

(Holyrood)

9 Nov 2006 Formal statutory consultation on the
Order with the Electoral Commission
(Westminster)

Sept-Nov Scottish Executive consultation on

design of local government ballot paper.

(Holyrood)

16 Nov 2006 Publication of Cragg Ross Dawson’s
research on local government ballot

paper. (Holyrood)

1 Dec 2006 Scottish Executive press release.

(Holyrood)

12 Dec 2006 Scottish Parliament Local Government
and Transport Committee debate Local
Government election rules. (Holyrood)

13 Dec 2006 Local Government election rules laid.
(Holyrood)
19 Dec 2006 Formal response from Electoral

Commission to draft Scottish Parliament
[Elections] Order. (Westminster)

23 Jan 2007 Local Government election rules

debated. (Holyrood)

25 Jan 2007 Local Government election rules debated

in Parliament. (Holyrood)

1 Feb 2007 Local Government election rules signed

and made. (Holyrood)

and Delivering Democracy, including on
postal vote fraud, introduction of personal
identifiers and Co-ordinated Online Register
of Electors (CORE).

Scottish Executive mirrors provisions in the
EA Bill in its own Bill to apply to local
government elections which are devolved.

Bill slightly delayed in being enacted due to
debate between Lords and Commons on
individual registration.

*See Appendix for overview of the draft
versions of the Order.

Commission was provided with earlier draft
for comment and so their guidance could be
developed.

At a meeting with Secretary of State on 18
Sept, Tom McCabe indicated their intention
to wait for their research and consultation
findings before deciding on design of their
paper.

A final draft now circulated to the Electoral
Commission.

Research indicated voter preference for
grouping candidates by party.

Executive unable to conclude what the
design of the ballot paper should be and so
they announce they are taking it to
Parliamentary Committee for decision.

Delay caused by Executive’s decision in
Sept to consult and commission research.
The Committee considered whether the
ballot paper should be ordered
alphabetically or by party.

Response from the Electoral Commission
received and considered by officials and
lawyers. Most comments, including those
seeking consistent wording for instructions
to voters throughout the Order, taken on
board.

Debated in Local Government and
Transport Committee.

Debated in main chamber of Scottish
Parliament.

The Scottish Parliament [Elections] Order
includes rules providing for the combination
of the Scottish Parliamentary and Scottish
local elections. As such, the Order could not
be laid in Westminster prior to the approval
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Date

Event Notes

7 Feb 2007

of the Local Government rules at Holyrood.

Scottish Parliament [Elections] Order
laid. (Westminster)

20 Feb 2007 Scottish Parliament Order scrutinised by

Lords Merits Committee. (Westminster)

28 Feb 2007 Scottish Parliament Order scrutinised by Earliest meeting of the JCSI that could

Joint Committee on Statutory consider the Order, owing to Parliamentary
Instruments. (Westminster) recess.
7 March 2007  Scottish Parliament [Elections] Order Debates in both Lords and Commons on

debated in both Houses of Parliament. the same day. Dummy ballot papers

(Westminster) provided as examples to Commons
Committee members to assist debate. Order
approved without division.

14 March 2007  Scottish Parliament [Elections] Order Signed by Secretary of State for Scotland.

signed and made. (Westminster) Although it had been announced that there
would be a single ballot paper, the Order
was permissive in that it allowed Returning
Officers to revert to separate papers and,
while setting minimum requirements for the
design, provided some flexibility to allow
for contingencies (eg increased numbers of
candidates). It also made provision for
Returning Officers to choose to count
manually. This flexibility reflected the
structure of previous electoral law.

* APPENDIX: VERSIONS OF SCOTTISH PARLIAMENT [ELECTIONS] ORDER (WESTMINSTER)

21.08.06

14.09.06

04.10.06

19.10.06
25.10.06
09.11.06
28.12.06

05.01.07
11.01.07
30.01.07
01.02.07

First draft—circulated to legislation sub-group. Sub-group members requested minor changes:
updating of absent vote deadlines and correction to minor errors; removal of references to
candidate names on regional side of ballot papers; amend to include right of observers to attend
the issue or receipt of postal votes.

Second draft—sent formally to Electoral Commission and informally to legislation sub-group
for comment.

Third draft—including changes made as a result of legislation sub-group meeting on 1
September.

Third revised draft— incorporating further changes based on instructions from policy officials.
Fourth draft—based on further instructions from policy officials.
Fifth draft —sent to Electoral Commission for consultation.

Sixth draft—revised based on comments received from Commission as part of their formal
response to consultation.

Sixth draft, 2nd revision—further minor revisions.

Final draft, 1st revision—circulated to Clerk to the JSCI for scrutiny pre-laying of Order.
Final draft, 2nd revision—minor technical amendments following comments of JCSI Clerk.
Final draft, 3rd revision—as cleared by Ministers and laid in the Houses of Parliament.

TIMETABLE ON BALLOT PAPER DESIGN AND ELECTRONIC COUNTING

Date

Event Notes

23 Feb 2005 First meeting of the re-established This model was used in 2003 and was

Elections Steering Group. The group was commended by the Electoral Commission in
chaired by an official from the Scottish ~ Oct 2003: “The working group model
Executive and included representatives ~ adopted to aid the development and

from the Scotland Office, the Electoral implementation of administrative matters

Commission, and various groups surrounding the elections should continue
representing Returning Officers and for all future major elections in Scotland”.
electoral administrators. The 2007 Elections Steering Group was set

up to provide a forum for those
organisations with statutory responsibilities
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Date

Event

Notes

17 May 2005

19 July 2005

Aug 2005

10 Nov 2005

Dec 2005

19 Jan 2006

Feb/March
2006

7 March 2006

24 March 2006

31 March 2006

Subgroup of the Elections Steering
Group set up to consider the
introduction of electronic counting for
2007 Elections.

Submission to Secretary of State from
officials.

E-counting Invitation to Tender issued by
Scottish Executive.

Evaluation of 3 shortlisted e-counting
tenders.

DRS awarded e-counting contract for
Stage 1 by Scottish Executive.

Arbuthnott Commission reports to
Scottish Executive and Scotland Office.

Trials of e-counting take place.

Meeting between Tom McCabe and Mr
Cairns at which there is a detailed
discussion about e-counting.

Demonstration of e-counting to Scotland
Office Ministers.

Secretary of State asks for further advice
pursuant to the First Minister’s request to
alter the ballot paper design in line with
the recommendation in the Arbuthnott
report.

(and others with expert knowledge, such as
the Scottish Assessors Association) to
discuss issues relating to the planning and
delivery of the Scottish Parliamentary and
local elections.

Minutes record that Scottish Executive
Ministers had given agreement that work be
taken forward to introduce e-counting.

Minister invited to agree, and agreed, that
the Scottish Parliament ballot could be
included in the procurement specification
for e-counting being developed by the
Scottish Executive.

Four responses received.

Tenders evaluated by evaluation panel
including Scottish Executive, election
administrators and the Scotland Office.

Unanimous agreement by the panel that
DRS to be awarded contract for trial stage of
contract.

Commission recommends revision of the
design of the ballot papers used in Scottish
Parliamentary elections with the aim of
conveying better the way the voting system
operates. It cites the New Zealand ballot
paper, in which the regional and constituency
votes are presented side by side, with the
regional paper to the left.

The trial phase of the project took place in
February/March 2006 over the course of
three weeks, with a week spent in Glasgow,
Aberdeen and Edinburgh. Each of the 32
local authorities was invited to one of these
sessions (31 of the 32 attended with East
Ayrshire having to withdraw at a late stage
due to unforeseen circumstances). All local
authority respondents recommended in
feedback that the project should proceed to
its second phase. Based on this and the
observations of evaluation panel members
(the evaluation panel consisted of
representatives of Returning Officers,
Scottish Executive officials, Scottish
Executive procurement staff and Scotland
Office officials), the decision was taken to
proceed to the acceptance phase.

Mr Cairns indicated that he and the Secretary
of State agreed in principle that e-counting
could be considered as a possible option for
Scottish Parliament elections. Mr Cairns did
not indicate any formal decision to go ahead
at this stage until further evidence
considered.

Demonstration completed successfully.

Request from First Minister made during
meeting with Secretary of State on 31 March.
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Date Event

Notes

20 April 2006 Submission to Secretary of State about
proceeding with single ballot paper for

Scottish Parliament election.

w/c 24 April E-counting testing and demonstrations to
2006 political parties, media and others, during
acceptance phase.

28 April 2006  In response to the submission of 20
April, the Secretary of State asks for
further advice on the single ballot paper,
following suggestions from DRS that
electronic counting would not require
double scanning, as had been previously

thought.

5 May 2006 Douglas Alexander becomes Secretary of
State for Scotland, taking over from

Alastair Darling.

8 May 2006 Submission to Secretary of State revising
ballot paper design advice following
previous Secretary of State’s comments
on the 20 April submission and further
discussions with DRS (the e-counting

supplier).

15 May 2006 Secretary of State consents to the idea of
a single ballot paper being raised at the
Electoral Commission’s Political Parties
Panel in Edinburgh on 16 May.

16 May 2006 Electoral Commission’s Political Parties
Panel meets in Edinburgh and discusses
idea of a single ballot paper with the

regional list on the left.

22 May 2006 Submission to Secretary of State
recommending introduction of e-

counting.

23 May 2006 Ministers receive submission advising
them to seek confirmation from Scottish
Ministers that they are content for the

Outlines the case for and against moving to a
single ballot paper principally raising
concerns about the practical implications for
e-counting and highlighting the need for
political consensus and full consultation
prior to decision.

A week of testing and demonstrations as part
of the Project’s acceptance phase. The first
part of the week focused on resilience and
system tests, including interruption to power
supply, scanning damaged or crumpled
ballot papers and a recount test. The second
part of the week provided eight
demonstrations to MSPs, councillors, local
government election officials and the press.
An Evaluation Panel, which included
Returning Officers and officials from the
Scottish Executive and the Scotland Office,
agreed that the e-counting system had met
the success criteria and that they were
content to recommend that e-counting be
introduced for the 2007 combined elections.

E-mail from Private Office explains
Secretary of State’s understanding that if
both elections were combined on the same
ballot paper this would not require two
separate scanning processes.

The submission reports that a single ballot
paper would be possible and that it could be
beneficial in terms of cutting down the time
taken to e-count votes. The submission
states that consultation will be needed and
asks whether the Secretary of State is
content for officials to raise the issue at the
Electoral Commission’s Political Parties
Panel on 16 May.

Meeting attended by representatives of the
Scottish Liberal Democrats, Scottish
Conservative Party, Scottish National
Party, Scottish Green Party, Scottish
Labour Party, the Electoral Commission,
the Royal Mail, the Scottish Executive and
the Scotland Office.

For a description of the response to the idea
of a single paper, see the entry below for 23
May.

Submission reports on the acceptance
phase, sets out the advantages of e-
counting, explains the funding implications,
proposes a press release.

Agreement is given and on 27 May Mr
Cairns writes to Scottish Minister for
Finance and Local Government, Tom
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Date Event Notes
single ballot paper consultation to McCabe, in advance of the formal
proceed; and to confirm they were consultation beginning.
content with the draft provided.

Submission also reports that “the
[Political Parties] Panel gave a muted but
generally positive response to the idea [of
a single ballot paper] and none of those
present registered any fundamental
objections.”

25 May 2006 Letter from Tom McCabe, Scottish Letter followed meetings in the course of
Executive Minister to Secretary of State ~ April and May between Ministers where the
inviting formal agreement to the positive support of electoral administrators
introduction of e-counting for Scottish ~ and others had been noted.

Parliament elections.

6 June 2006 Letter sent from Tom McCabe to Mr Email from Scottish Executive officials
Cairns, stating that he and the First supplemented the letter with feedback from
Minister were content with the single Tom McCabe requesting that the
ballot paper consultation proceeding. consultation include the possibility that the

paper might be arranged so that the
regional list of parties is presented
alphabetically, with the constituency list
arranged so that candidates would be
aligned across the page according to their
party (known as corresponding order).

7 June 2006 Letter from Secretary of State to Tom
McCabe signalling formal agreement to
e-counting.

9 June 2006 Joint Scotland Office and Scottish Ballot paper consultation is to last six
Executive press release announcing weeks. Views are sought from political
intention to e-count both local parties, the Electoral Commission and other
government and Scottish Parliamentary  key stakeholders.
elections and launch of consultation on
single ballot paper options.

9 June 2006 Scotland Office asks Electoral Letter from Scotland Office to Electoral
Commission to conduct research with Commission asking the Commission to
voters to assess the impact of a single “take soundings of voters through focus
ballot paper. group work or in another way, in order to

assess the impact of any possible change in
the ballot paper format”.

July 2006 Electoral Commission commission voter Research carried out between 11 and 20
research from from Cragg Ross Dawson. July.

20 July 2006 First meeting of E-counting Project Project Board established in line with
Board. PRINCE2 Project Management

methodology to oversee the delivery of e-
counting. Project Board chaired by senior
Scottish Executive official.

27 July 2006 Mr Cairns meets Electoral Commission, Also attended by Scottish Executive
Electoral Reform Society, Capability officials. Disability groups urge that two
Scotland and RNIB Scotland to hear colours be used on the single ballot paper
their views on ballot paper design. and that instructions are simplified to allow

font size to be bigger. It was also suggested
that aligning candidates with their parties
(corresponding order layout) could make it
easier for those with a visual impairment to
vote.

4 Aug 2006 Letter sent from Sir Neil MclIntosh, The first conclusion set out in the letter is

7 Aug 2006

Electoral Commissioner, to David
Cairns, including the Cragg Ross
Dawson report conducted on the
Commission’s behalf.

Public consultation on single ballot

that the interests of the voter would best be
served by ‘a design of ballot paper that
incorporates both the regional and
constituency ballot papers alongside each
other on a single sheet of paper”.

29 responses, (plus three responses received
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Date

Event

Notes

8 Aug 2006

9 Aug 2006

31 Aug 2006

11 Sept 2006

2 Oct 2006

4 Oct 2006

paper closes and officials prepare advice
for Ministers about next steps.

Submission to Ministers following the
close of the single ballot paper
consultation.

Press release from Electoral Commission
strongly supporting the use of a single
ballot paper.

Ministers ask officials to ask DRS for
more details about the feasibility of the
corresponding order design.

Contingencies about the ballot paper
design are discussed by the E-counting
project board in the event of there being
a large number of candidates.

Letter received from DRS to Head of
Scotland Office stating that “there is a
very high risk of failure if we proceed to
implement the changes you want [to
align parties and candidates] at this
stage. As indicated, if we are requested to
do so we would need from you an
indemnity against failure of the system”.

Submission from Head of Office,
appending letter from DRS. Submission
states that “I believe that we have
pressed DRS as hard as we can on this
issue [aligning parties and candidates]. I
also believe that we cannot countenance
a public indemnity [as requested by
DRS]”. Following this submission,
Ministers decide not to go ahead with
corresponding order design.

late but also taken into account). A total of
25 responses were in favour of the single
ballot paper, including those received from
the Electoral Commission, the Scottish
Liberal Democrats, the Scottish National
Party and the Scottish Labour Party.

Aside from those in support, the Scottish
Socialist Party, Scottish Senior Citizens
Unity Party, The Liberal Party in Scotland,
Enable Scotland and Capability Scotland
were not in favour of a combined ballot
paper. RNIB Scotland did not oppose the
introduction of a single ballot paper, though
nor were they expressly in favour. The
Green Party did not disagree with the
principle but had objections to the specific
proposal—they went on to comment
negatively on the placing of the regional list
on the left side of the paper.

The submission’s first recommendation to
Ministers is to “proceed with a single ballot
paper for the Scottish Parliamentary
regional and constituency elections”.

Recommendations were provided on the
basis of the findings of the Arbuthnott
Commission, the broad political support
indicated by the consultation responses, and
the voter research undertaken on the behalf
of the Electoral Commission.

The press release notes that “the
overwhelming majority of respondents
(87%) supported a ballot paper that
incorporates both the constituency and
regional votes on a single page”.

Meeting between Ministers and officials.
Under discussion was the idea of aligning
parties and candidates across the two ballot
papers on the single page (“corresponding
order”), in the light of concerns expressed
by DRS in terms of technical feasibility.

DRS informed the meeting that the A3 size
ballot paper was still under consideration
and that contingencies were in hand.
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Date

Event

Notes

16-17 Oct 2006

24 Oct 2006

25 Oct 2006
9 Nov 2006

22 Nov 2006

12 Dec 2006

19 Jan 2007

25 Jan 2007

12 Feb 2007

26 Feb 2007

March-early
April 2007

4 April 2007

Further testing of e-counting by DRS on
behalf of Returning Officers, including
bulk test of combined constituency and
regional ballot paper.

First Minister reaffirms his support for a
combined paper with the regional list on
the left and the constituency list on the
right in phone call with Secretary of
State.

Meeting between Secretary of State and
Parliamentary Under-Secretary.

E-counting project board further
discussed contingencies.

Scotland Office press release announced
single ballot paper for Scottish
Parliament elections.

E-counting project board meeting during
which DRS say they are unable to
provide A3 ballot paper as a
contingency.

Elections steering group meeting agrees
that a small group be set up to discuss
ballot paper contingencies, facilitated by
the Scotland Office.

Meeting held with key parties at official
level to discuss contingency options.

DRS provide officials with proof copy of
contingency paper for up to 21
candidates, which is circulated to those
at the 25 January meeting. This has
arrows missing from instructions.

DRS confirm not possible to reinsert
arrows without impacting on number of
candidates the paper would support.

User Acceptance Testing of contingency
ballot papers and 32 e-counting user
agreements signed by Scotland Office
Head of Finance, Scottish Executive
Procurement Advisor, DRS and
individual Returning Officers.

E-counting project board meeting further
discussed contingency arrangements.

A total of 112,000 Scottish Parliamentary
and local government ballot papers counted
by e-counting machines in the presence of
representatives of thirty one local
authorities. The test was well received with
practical issues raised (such as the question
of a manual rummage of ballot boxes) being
taken forward by DRS and officials from
the Scottish Executive and the Scotland
Office.

Phone call takes place in the light of the
decision not to press forward with the
corresponding order design.

Secretary of State confirms decision to use a
single ballot paper.

A3 ballot paper still being identified as the
main option.

A number of alternative contingency
arrangements are discussed by the board.

Scotland Office, Scottish Executive,
Electoral Commission and Edinburgh
Council Depute Returning Officer attend.
Contingency options are agreed—all include
arrows above voting columns. Scotland
Office offer to pursue with DRS on behalf
of the group.

Followed up same day by Scotland Office
officials who query whether arrows can be
re-inserted.

Further discussion with project board
members.

Issue not referred to Ministers as the
contingency design was within the statutory
requirements and the decisions on whether
to use the contingency ballot paper and
whether to move to a manual count were
both the statutory responsibility of
Returning Officers.

Every Returning Officer in Scotland
individually signs own User Agreement with
DRS.

Additional contingency paper to
accommodate up to 24 candidates agreed
following early indication that candidates in
Lothian region would exceed the 21
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Date Event Notes

previously catered for. Each style of paper
(designed to accommodate up to 19, 21 or
24 candidates) successfully completed

testing.

11 April 2007  Nominations close: Lothians and Final decision taken by relevant Returning
Glasgow regions have more than 21 Officers on whether to use contingency
candidates and choose to use the ballot paper discussed at E-Counting
contingency ballot paper in order to Project Board or to opt instead for a ballot
proceed with e-count. paper necessitating a manual count—an

option which was allowed under the
Scottish Parliament (Elections etc) Order
2007. Both Returning Officers chose to use
the contingency paper.

Further supplementary evidence from the Scotland Office

PUBLICATION OF SUB-CONSTITUENCY ELECTIONS DATA

You will recall that I wrote to you on this subject on 13 December, following your recommendation to
me on behalf of the Committee that the elections data held by the Scotland Office should be published. I
had been intending, by now, to approve release of elections data from the 2007 Scottish Parliament elections
at a sub-constituency level. However, the Scotland Office very recently received a letter from the Electoral
Commission setting out their strong legal objection to our release of the data. Our opinion is that we are
legally entitled to release the data and that it is in the public interest to do so.

However, while this legal uncertainty exists, I have decided that it would be inappropriate to proceed with
release of the data We intend resolving this uncertainty as quickly as possible and will update the Committee
on this matter in due course.

David Cairns MP
Minister of State, Scotland Office

13 March 2008

Further supplementary evidence from the Scotland Office

EXPERIENCE OF THE SCOTTISH ELECTIONS: ELECTIONS STEERING GROUP

Thank you for your letter of 27 February intimating the Committee’s request for an additional
memorandum on the arrangements for decision making by the Elections Steering Group and its role and
operation in the run up to the 3 May elections.

I understand that the Committee was particularly interested in the terms of reference, meeting dates and
membership of the Steering Group and its sub-committees and I attach a memorandum which addresses
those points.

David Cairns MP
Minister of State, Scotland Office

19 March 2008

UK Government Memorandum to the Scottish Affairs Committee’s Inquiry on “Experience of the Scottish
Elections”

1. The Government welcomes the Scottish Affairs Committee inquiry into the conduct of the 3 May 2007
Scottish Parliamentary elections. The Committee’s report on the conduct of the elections will be used to
inform the Scotland Office’s consideration of the Government’s response to the Gould report. The
Committee has asked for information on the arrangements for decision making by the 2007 Elections
Steering Group.
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2007 ELECTIONS STEERING GROUP

2. Following a recommendation by the Scottish Executive’s short life STV Working Group that there
should be an similar group to the official level Joint Working Group, which was established to oversee the
preparations for the combined elections in 2003 and the European elections in 2004, on 30 November 2005
the Finance and Central Services Division of the Scottish Executive proposed that a 2007 Elections Working
Group chaired and supported by the Scottish Executive should be set up. The equivalent Group for the 2003
elections was chaired and supported by the Scotland Office but given the importance of the practical
arrangements for the introduction of Single Transferable Vote (STV), including the probable use of
electronic counting, it was agreed that the Scottish Executive would take on this role.

3. The remit of the Group was to consider and oversee the technical and operational aspects of the
administration of and legislation for the elections. Membership was to be based on the membership of the
successful 2003 elections group and the following organisations were invited to nominate representatives:

— Scottish Executive;

—  Scotland Office;

—  Electoral Commission;

—  Scottish Parliament;

— Convention of Scottish Local Authorities (CoSLA);

— Society of Local Authority Returning Officers (SOLAR);

— Association of Electoral Administrators (AEA);

— Society of Local Authority Chief Executives (SOLACE); and
— Scottish Assessors Association (SAA).

4. The first meeting of the 2007 Elections Steering Group was held on 23 February and the following
Terms of Reference were agreed:

— To consider and examine the legislative and administrative aspects of the Scottish Parliament and
Scottish Local Government Elections to be conducted in May 2007.

— Toidentify and agree, with regard to the respective statutory roles of the Scotland office, Scottish
Executive, the Electoral Commission, Returning Officers, Electoral Registration Officers and
Local Authorities, the tasks required to be completed to enable these elections.

— To oversee the management and completion of these tasks by delegating the implementation of
specific tasks to sub-groups and by providing technical advice and executive decisions as necessary.

It was also agreed that 5 sub-groups would be set up covering:
— legislation;
— voter awareness;
— training;
— forms; and
— achieving common electoral good practice across Scotland (including e-counting issues)

5. The 2007 Elections Steering Group subsequently met on the following dates:
— 23 February 2005;
— 17 May 2005;

— 13 September 2005;
— 15 December 2005;
— 12 April 2006;

— 5 July 2006;

— 23 August 2006;
— 6 October 2006;

— 11 December 2006;
— 19 January 2007,
— 22 February 2007;
— 18 April 2007; and
— 12 June 2007.

6. The Group received updates from each of the subgroups, where appropriate, at every meeting. Actions
flowing from the Steering Group discussions were allocated to specific organisations or the subgroups to
take forward and those decisions were recorded in the minutes of the meetings. Thereafter it was the
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responsibility of the individual organisations or sub-groups to take forward the necessary work and report
back to the Steering Group on progress as appropriate. The minutes of the Steering Group were made
available on the Scottish Executive website.

7. At the first meeting of the Steering Group, it was agreed that the Group would publish quarterly
newsletters on the work of the Steering Group and its sub-groups in order to keep interested parties
informed of significant issues. Newsletters were published as follows:

— Newsletter No 1—April 2005;

— Newsletter No 2—July 2005;

— Newsletter No 3—November 2005;
— Newsletter No 4—July 2006;

— Newsletter No 5—January 2007; and
— Newsletter No 6—March 2007.

8. Mr Gould met with the 2007 Elections Steering Group on 12 June 2007 to discuss the role of the
Steering Group in making recommendations and decisions. The Group took advantage of this meeting to
fully discuss their role in the 2007 elections planning process with Mr Gould.

SUBGROUPS

9. The Steering Group agreed that additional professional expertise should be drawn into the Group’s
subgroups and so the membership of these groups, detailed below, includes organisations not represented
at the Steering Group itself. Details of meetings of the various sub-groups are attached at annex A.

Legislation
10. The purpose of this group was to consider the legislative tasks to be undertaken and the timetable for

this. The membership of this group was:

— Scottish Executive;

— Scotland Office;

— SOLAR;

—  Electoral Commission;

— Scottish Assessors Association;

— SOLACE; and

— Association of Electoral Administrators.

11. The meetings of this group were chaired by either the Scottish Executive or the Scotland Office.

Voter awareness

12. The purpose of this group was to consider and plan publicity and voter education work. The Scotland
Office was not a member of this group and does not have information on its membership and meetings.

Training
13. The purpose of this group was to consider the training and guidance materials for electoral
administrators and candidates. The membership of this group was:
— Electoral Commission;
— Scottish Executive;
— Scotland Office;
— SOLACE;
— Scottish Assessors Association;
— SOLAR;
— Association of Electoral Administrators;
— Capability Scotland;
— RNIB Scotland; and
— Disability Rights Commission.
14. The meetings of this group were chaired by the Electoral Commission.
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Forms

15. The purpose of this group was to discuss best practice with regard to the preparation of both statutory
and non-statutory forms. The membership of this group was:

Electoral Commission;
Scottish Executive;
Scotland Office; and
SOLAR.

The meetings of this group were chaired by the Electoral Commission.

Electoral practice/e-counting

16. From February 2005 to July 2006, this group met to discuss the planning and implementation of e-
counting for the May elections. From July 2006, its work was taken over by the E-counting Project Board,
who steered the e-counting project to its conclusion. The membership of the group pre-July 2006 was:

Scottish Executive;

Scotland Office;

Electoral Commission;

SOLAR;

SOLACE;

Association of Electoral Administrators;
DRS; and

ERS.

17. The meetings of this group were chaired by the Scottish Executive.

Elections expenses

18. An additional subgroup on election expenses was created in September 2006 from a short-term
working group on this subject that had been convened by the Scotland Office.

The purpose of this group was to consider the funding procedures, legislation and guidance for the
Scottish Parliament elections. The membership of this group was:

Scotland Office;

Electoral Commission;

Ministry of Justice;

SOLACE;

Association of Electoral Administrators; and
SOLAR.

19. This group was chaired by the Scotland Office.

Annex A

MEETINGS OF THE LEGISLATION SUB-GROUP

20 April 2005

13 January 2006
6 March 2006

9 August 2006

10 August 2006

1 September 2006

MEETINGS OF THE E-COUNTING SUB-GROUP
16 June 2005
10 October 2005
14 November 2005
25 January 2006
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22 March 2006
24 May 2006

MEETINGS OF THE ELECTION EXPENSES SUB-GROUP
21 August 2006
13 September 2006
24 October 2006
1 November 2006
5 December 2006
11 January 2007
12 March 2007

MEETINGS OF THE TRAINING SUB-GROUP

8 February 2006
27 September 2006

MEETINGS OF THE FORMS SUB-GROUP
19 January 2007

MEETINGS OF THE VOTER AWARENESS SUB-GROUP

The Scotland Office was not a member of this sub-group and is therefore unable to confirm the dates of
the meetings for this sub-group.
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