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16. This is also the case with other investigations such as the prolonged investigations by Lord Stevens,
the status of which remains a mystery to us. Files with recommendations have been submitted to the
Director of Public Prosecutions who has directed no prosecutions against any police oY cer. Yet some form
of investigation seems to continue and a large number of “les containing the identities of CHIS remain in
his possession, a matter now attracting media attention and associated dangers.

17. There is the associated complication of the previous Police Ombudsman publishing •commentariesŽ
on cases, allegedly involving CHIS, where •No ProsecutionŽ had been directed by the Public Prosecution
Service. This in itself can lead to (and probably has) the identi“cation of CHIS through a process of
elimination and interrogation by terrorist godfathers.

18. Each of these inquires and investigations has its own staVand administrative support: they are subject
to the normal employment practices and people will come and go, on promotion and through movement
to other jobs, each taking with them some knowledge gained during their time with the inquiry or
investigation. A serious concern must be that there is an ever widening pool of knowledge about the
identities of CHIS, some of whom are still in place and continue to provide valuable intelligence. Each of
the inquiries and investigations has their own premises, with a resultant geographical spread, and each has
their own security measures. No longer are the identities of CHIS held in one central location which is under
the control of PSNI and which is subject to very high security.

19. The Association feels that this is a disaster waiting to happen and that it may only be after some
serious lapse of security or indiscretion by a former employee, when a CHIS is compromised, that someone
will look at this issue and wonder how it was ever allowed to happen. There is signi“cant potential for
immediate and very serious consequences of any •loss of dataŽ in this particular area of public life. High
on this scale would be the resultant threat to existing and particularly retired handlers.

20. It is our recommendation that this situation should be investigated now and the Committee should
not wait for some adverse event to be the catalyst for such an investigation. Can anyone currently say who
exactly knows the identity of a particular CHIS? An area once so keenly and professionally protected by
RUCGC/PSNI is now an area over which they have little control. The golden rule always was •need to
knowŽ not •want to knowŽ. It is now an almost weekly occurrence to read Press articles about individuals
being alleged CHIS. It goes without saying that the injudicious use of any intelligence material can have fatal
consequences, particularly relating to terrorism in Northern Ireland.

21. Our Association sees real dangers in the current situation and believe it has an impact on both the
current intelligence gathering operations and on the potential for the recruitment of CHIS in the future. A
real concern is that there is emerging a situation where the police will not be able to retain the CHIS they
currently have and that they will not be able to recruit any CHIS in the future. We would ask, who in their
right mind would risk their life to supply intelligence with no guarantee that their activities and identity will
be protected? The use of CHIS as an eVective intelligence gathering technique will end if steps are not take
to ensure that adequate guarantees can be given to present and potential CHIS.

Conclusion

22. The Association would remind the Committee that the police service paid a heavy price in the
discharge of its duties in Northern Ireland with some 302 oY cers killed and a further 10,000 injured, of
whom 300 are maimed for life: and 1,183 police oY cers and their families were forced to leave their homes
and live elsewhere. Many former oY cers are still in receipt of psychological counselling as they struggle to
re-establish themselves within their family circles and in the wider community. It is our earnest belief that
the use of Covert Human Intelligence Source prevented many more from being murdered and injured and
indeed many of our members can testify to the personal bene“ts to be had from timely and actioned
intelligence received from Covert Human Intelligence Sources. Consequently we are keen to ensure that the
use of Human Intelligence Sources as a technique remains a potent and powerful tool for PSNI.

23. It is further our belief that the compromise of individual CHIS and, by implication, of the system
itself, will damage the chances of the broader intelligence community, including the Security Service and
mainland police services, of being able to defend the United Kingdom from the terrorist and organised crime
threats which now confront us. It would be for others to say de“nitively, but we would also have concerns
that other UK agencies would “nd their cooperative relationships with friendly overseas agencies
jeopardised if it were thought that the UK was indiVerent to the protection of its intelligence assets.

24. Whilst our submission is succinct it is nevertheless important. Our members feel strongly that if action
is not taken to ensure that the identities of CHIS are protected, the ability of the PSNI to bene“t from the
use of Covert Human Intelligence Sources in combating crime and terrorism will be seriously and adversely
aVected. We, more than many groups in society, know what will be lost to law enforcement and the possible
price that could be paid if such a situation arises. As an Association we would urge the Select Committee
strongly to do what it can to ensure that this does not happen.

Northern Ireland Retired Police OY cers• Association

21 January 2008
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Written evidence from the Police Ombudsman for Northern Ireland

Section 1

1. Introduction

1.1 The Police Ombudsman welcomes the invitation to attend the Northern Ireland AVairs Committee
on this important inquiry.

1.2 This submission oVers comment in relation to the two specific areas of current concern as outlined
in your Terms of Reference and will not attempt to comment on the wider aspects of your broad inquiry.

1.3 The Police Ombudsman (Mr Al Hutchinson) took up his tenure of OYce on 6 November 2007 and
will hold this OYce for a fixed period of seven years from that date. Mr Hutchinson, prior to November
2007, was the Oversight Commissioner and prior to those duties had a career in the Royal Mounted
Canadian Police, retiring as an Assistant Commissioner.

1.4 The Chief Executive (Mr Sam Pollock) has worked as the Senior OYcial and Accounting OYcer since
April 2001 and prior to these duties has worked in Criminal Justice, primarily in Northern Ireland, since
1972.

1.5 The Senior Director of Investigations for the OYce (Mr Jim Coupland) has only recently joined the
OYce (January 2008), coming from 30-years service in Lothian and Borders Police but more recently as
Deputy Chief Constable in the Civil Nuclear Constabulary

1.6 Context of Submission

1.7 The OYce of the Police Ombudsman has operated by Law since the 6UNovember 2000 and has
become a central feature in the new arrangements for the Governance, Oversight and Support of Good
Policing in Northern Ireland.

1.8 The strategic duty of the Police Ombudsman is to secure an independent Police Complaints system
that has the confidence of the public and the police and is enabled to do this under the duties and powers
set out in the Police (Northern Ireland) Act 1998 as amended by the Police (Northern Ireland) Act 2000 and
the Police (Northern Ireland) Act 2003 and by other primary and secondary legislation

1.9 Complaints are investigated not only against the Police Service of Northern Ireland (PSNI), but also
Larne and Belfast Harbour Police, the Belfast International Airport Police, the Ministry of Defence Police,
the Serious and Organised Crime Agency (SOCA), and soon the Board and Immigration Agency and Her
Majesty’s Revenue and Customs, when exercising law enforcement powers in Northern Ireland.

1.10 The Vision of the organisation is to provide “excellence in the provision of an independent, impartial
police complaints service in which the public and the police have confidence”.

1.11 The OYce opened its doors in 2000, and between November 2000 and 31 March 2007 we have
received 20,597 complaints containing 30,283 allegations of police wrongdoing. From 2001–02 to 2004–05
the number of complaints against the police showed a steady decrease, however this pattern reversed in
2005–06 when the number began to rise. It appears that complaints this current year (2007–08) have trended
downward.

1.12 Mrs Nuala O’Loan (now Dame Nuala O’Loan DBE) established and developed the working of the
OYce over the first seven years and the OYce is now recognised locally, nationally and in many parts of the
world as representing an excellent mechanism for the independent, open, impartial and eVective
investigation of complaints.

1.13 In July 2004, the Northern Ireland AVairs Committee conducted an inquiry into the working of the
OYce and published their Report in February 2005. The Report provides a comprehensive review of the
breadth and depth of the contribution that the OYce is making to the working of the complaints system and
impact in the context of Northern Ireland Policing and Criminal Justice development. That Report provides
primary background material for assistance to this Committee.

1.14 In October 2007 a publication was released by the OYce of the Police Ombudsman outlining some
key trends and patterns in complaints and matters handled by the OYce over the seven year period and this
Report is attached. It provides general information about the working of the OYce, changes and
development in complaints from the public and referrals from the Chief Constable and others and also
Police Ombudsman initiated investigations over the past seven years.

1.15 The Police Ombudsman and the Accounting OYcer are required to lay before Parliament an Annual
Report and Statement of Accounts each year and do so in line with the guidance and requirements of
Parliament. The most recent Annual Report, for the period ending 31 March 2007, was presented to the
Secretary of State as required by the 30 June 2007 and laid in Parliament. This Report best represents the
current performance and activity within the OYce and is attached in support of the submission.
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1.16 With regard to Part 2 of the Terms of Reference, a number of Public Statements have been released
by the OYce of the Police Ombudsman, which are specifically relevant to the issues being examined.
Attached for the information of the Chairman.

Section 2

2. Terms of Reference—Part 1

2.1 The financial and operational consequences for the Police Service of Northern Ireland, of servicing
the various ‘historic inquiries’ into past events in Northern Ireland.

2.2 In 2001 the Ombudsman was given a statutory obligation, via the RUC (Complaints) Regulations
2001, to investigate grave or exceptional cases where the incident occurred more than a year prior to a
complaint being recorded and there is an allegation of police misconduct. Matters to be investigated under
this provision arise from a number of areas—Chief Constable or other statutory referrals, Police
Ombudsman initiated investigations, public complaints. The law requires investigation and that will
continue to be the case unless the law is changed.

2.3 In April 2004 the Prime Minister gave a commitment to finding ways which Northern Ireland could
deal with its past and one such way approved by Government was the need to examine unresolved deaths
in Northern Ireland that were related to the security situation during the period 1969 until the signing of the
Belfast Agreement. In March 2005 the Government gave a commitment in providing additional funding to
enable the Chief Constable to expand the work of the Serious Crime Review Team and funded the setting
up of the Historical Enquiry Team. This commitment extended to £24 million. Related support work by the
Forensic Science Agency and the Public Prosecution Service is also being resourced by a further £8 million.
No provision was made at this stage for the costs of the additional work which would inevitably fall to the
Police Ombudsman.

2.4 The PSNI cannot investigate any matter where the conduct of a member of the police force may have
resulted in a death. Section 55(2) Police (Northern Ireland) Act 1998 and Section 55(3) state that the Police
Ombudsman has to investigate such a matter and cannot refer it back to the police. Attached at Appendix
A is an extract from a legal opinion provided to the Director of Public Prosecutions (DPP) by Bernard
McCloskey, QC which concludes that the Police Ombudsman has exclusive jurisdiction in such
investigations (the part of the advice excluded contains sensitive information alluding to a particular case
giving rise to the request for advice). In another part of that advice Mr McCloskey concludes that the police
would have no “investigative competence” in such cases. The advice from Senior Treasury Counsel to the
DPP also confirms the legal position.

2.5 A meeting was held with the Chief Constable on 26 September 2005 and the jurisdiction of the Police
Ombudsman was articulated. A protocol has been drawn up between the two organisations and signed. The
objectives the Police Ombudsman agreed to were:

— to undertake a review and, where necessary, an investigation into all matters stemming from the
work and remit of the HET which require to be dealt with by virtue of Section 55(2) or Section 52;

— to provide independent and impartial recommendations or closure on all relevant matters;

— to work and co-ordinate eVectively with the HET in those cases where parallel investigations are
required (where the incident involves both police and non-police personnel); and

— to help build confidence in the public domain that policy of Government as outlined in April 2004
is being taken forward with rigour and impartiality.

2.6 When the Police Ombudsman was required by Parliament in 2001 to undertake investigations of
matters more than a year old, funding was sought on a number of occasions to facilitate this work. The work
deriving from the operations of the HET however, was, in many cases additional to the work which had
already been identified through public complaints etc. The previous Police Ombudsman, in presenting the
business case for resources following the creation of the HET, placed on record as early as January 2006 the
serious concerns with regard to the impact on resources, of enquiring into the past by this OYce as follows
and said:

The Government initiative in relation to unresolved murders is a strategic proposal with far
reaching implications for public confidence in policing;

The review and investigation of those matters where death may have resulted from police conduct
or action, or where there has been or is suspected to be police failure of investigation as a
consequence of the work of HET, the review requires equally eVective but independent
examination. It is of particular significance to the resolution of allegations and accusations in
relation to past events;

The potential number of matters to be referred, whether mandatory or discretionary, is of such
proportion that it requires a separate stand alone investigation team which will have the substance
and resilience to take on the scope and nature of the work identified.
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2.7 The Business Case in January 2006 presented an outline of the structure of the proposed Team which
was required, and of the necessary expertise and resource that would underpin it. The case represented an
additional requirement of £750,000 per annum. If the work extended for the period of time parallel with the
HET, it would amount to £5 million over six years. This Business Case was submitted to the Northern
Ireland OYce, on 10 January 2006, through the Police Reform Division asking for urgent consideration of
the proposal in relation to requirements.

2.8 Government responded through the NIO to the Business Case for resources. During the three months
to the end of March 2006 a commitment of £93,000 was made and utilised in setting up the dedicated team
(Sapphire Team) for responding to HET referrals. During the year 2006–07 a further £497,000 was utilised,
the costs relating primarily to the contracting of retired Police Detectives from England or Wales to
undertake this specific work.

2.9 There has been a general assurance provided by the NIO after this period that in the context of the
six-year resource plan established by the Chief Constable £895,000 per year would be allocated to the OYce.
This resource represents only part of the overall resource utilised by the OYce on HET work and other major
investigations which have been ongoing within the OYce under the statutory requirement to investigate any
grave or exceptional matter from the past.

2.10 Currently all investigations into historic matters are dealt with either within the Sapphire Team
which responds directly to all HET referrals or within the Significant Investigations Team which has focused
on the significant and historical investigations over the past six years.

2.11 The Police Ombudsman’s OYce has published 14 major reports which relate to “grave or
exceptional” issues from Northern Ireland’s past. Examples as follows:

— October 2001: Finding that the police never acknowledged to the family of a man who died after
he and his family were attacked by police in their home in 1969, details of what happened that
night. The information revealed that a thorough investigation had taken place but the truth had
never been revealed;

— December 2001: Major failings in the police investigation of bombing of Omagh;

— January 2004: The RUC investigation of the murder of 61-year old man in 1997 was incomplete
and inadequate;

— October 2004: A report indicating that the Police had conducted a thorough investigation into the
murder of a taxi driver murdered by Loyalists near Dungannon in 1990;

— February 2005: No evidence to support an allegation that a Newry man was murdered in 1990 at
the instigation of police, but the police investigation of the murder had significant failings and
Special Branch withheld information from the police oYcers investigating the murder;

— August 2006: Report issued indicating that the abduction and murder of a mother by the IRA in
1972 had not been investigated at the time, and that subsequently an attempt to investigate had
been ineVective;

— January 2007: Report issued following a three year investigation of the murder of a man in North
Belfast raising serious concerns about collusion and the criminal activity of sources along with
significant failings of the police to take eVective action;

— Other high profile cases included allegations relating to police conduct in relation to the murders
of a soldier, and a solicitor;

— There have also been a number of other retrospective cases that have been dealt with in a quick
and low profile manner. Often these cases, on investigation proved to have been properly dealt
with apart from the fact that police simply had not provided information to families.

2.12 There are currently 983 investigations taking place in the OYce and 116 of these could be described
as relating to matters of a historical nature. In the Significant Investigations Team, 54 are matters of a
historical nature representing 41% of all cases in that Team and at least 35% of all staYng resource in this
team is dedicated to historic cases. This impacts on the capacity of the OYce to respond to current referrals
from the Chief Constable, for example matters such as deaths in custody or fatalities as a result of police
operations, or to current significant and serious complaints.

2.13 In the Sapphire Team, all cases relate to historical matters, and so all staV resources and other costs
are dedicated to this function. With regard to the staYng resources of the OYce (£5.9 million), disregarding
central support costs, infrastructure, accommodation, and senior management costs), at least 21% of all
staYng costs are dedicated to work of a historical nature. There is a specialised unit for the analysis of
information and 70% of the resources in this Unit are focused on historical work. Therefore with regard to
staV costs in relation to this work against our total investigation staV cost, it is in the region of 25%.

2.14 The level of experience of investigators required for complex historical investigations has been
significant. For example, the Senior Investigating OYcers (SIO), Deputy Senior Investigating OYcers
(DSIO) and many of the investigators are seconded Police OYcers from England and Wales. More recently,
in the setting up of the Sapphire Team, the use of contracted investigators (all retired Police Detectives) cost
significantly more than an investigator directly employed by the OYce. A seconded Police OYcer costs the
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OYce almost three times the cost of a directly recruited investigator. A contracted investigator similarly
represents a cost of almost double that of a directly recruited investigator. There is not available however
a suYcient pool of experienced non-police investigators to carry out this work.

2.15 The level of resources, the pressure on the caseloads of normal day-to-day complaint investigation
as against historical investigation, and the necessary use of current experienced police seconded oYcers, all
represent pressures, which currently cannot be avoided.

2.16 Historic case investigation involves a number of stages. The initial scoping and research is to:

— ascertain whether the basis of the complaint or matter is within the legislative remit of the OYce;

— ascertain whether there are evidential lines of enquiry available; and

— prioritise the case against the others that have been researched and prioritised.

2.17 All cases referred to the teams whether by way of public complaint or by HET referral, are subject
to this review process. It is a 10 week review/scoping process, completed cases are then brought forward to
the Prioritisation and Tasking Meeting where it is decided if cases will be pended, (put on a waiting list)
investigated or closed depending on the existing priorities as identified.

2.18 The Investigation phase—if it is considered appropriate to move to it involves:

— identifying lines of enquiry, witnesses, forensic opportunities, police oYcers (suspects and/or
witnesses), family, relatives, and on occasion issues deriving from linked enquiries;

— obtaining evidence from witnesses where the incident may have occurred decades ago (in which
cases memory may have become deficient), from a police estate that has not dealt well with
retention of information material, and from unwilling former police oYcers (inevitably these are
key witnesses or suspects);

— the issues arising in grave or exceptional circumstances such as multiple deaths arising from
bombing atrocities;

— the identification, interpretation and application of complex issues of policies and law, current at
the time of any particular incident;

— the identification of good practice and policies that have evolved but did not exist 20 or 30 years
ago;

— analysis of pre-incident, incident and post incident intelligence is required in nearly every case—
this is a skilled area of work, which must for security reasons be restricted to a limited number of
staV. These matters tend to grow in demand and complexity as the investigation develops; and

— the consideration of life and death decisions in the context of policing the most serious crimes, with
management and public policy issues forming the backcloth to the work.

2.19 The pressure on the OYce is compounded by the limited availability of skilled, experienced and
appropriate staV, to manage, lead and undertake such investigations. There has to be a balance of
Investigation OYcer experience and decision-maker experience to enable the 360) investigation that such
cases merit and require and to comply with the requirements of Article 2 ECHR. The complexity of the cases
and the gravity of the issues immediately necessitate significant managerial involvement. There are huge
risks (including risks to the life of persons who may be identified in the course of an investigation) and there
are public-police confidence issues present in each case. These risks have to be managed and dealt with at
the highest level, and the attention given to such cases has the potential to divert focus from the work of
today’s police complaints system.

2.20 In the Significant Investigations Team, there are 54 public complaints of a historic nature under
investigation at this time. 28 are currently in the reviewing/scoping process, 15 are active investigations, eight
investigations are complete and three are pended due to insuYcient resources. Of the 28 under review/
scoping, two have already been identified as potential priority cases which will require a full investigation
team under an SIO, and of the 3 that are pended, two will require a full investigation with separate teams
of investigators.

2.21 In the Sapphire Team (historic enquiries) there is a total of 16 public complaints currently under
investigations together with 46 HET referrals being dealt with by this Team. One relates to the murder of
a female in a loyalist club in 1987. This case has been through the prioritisation process, and has been
approved for full investigation. However, due to its complexity and possible links to at least five other
murders, it has had to be pended. Four other public complaints have also been totally pended because of
lack of resources.

2.22 Among the HET Referrals which have already been received, there remains a large number of high
profile and complex matters, which will require significant resources and investigation. These include
referrals relating to matters arising from previous enquiries such as Omagh. Another referral relates to a
hugely complex matter again involving linked murders. Given our current numbers of investigations, our
ability, to conduct eVective and eYcient and timely investigations into these matters, as required by Article
2 ECHR, has been significantly reduced.
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2.23 Whilst every eVort is made to explain the process to the families, solicitors and other public
representatives at the outset, it is becoming more and more diYcult to manage expectations. It is impossible,
given the number of complex investigations, to provide realistic timescales as to when an investigation will
become a priority. The risk to the OYce, deriving from this situation, in terms of public confidence is
significant.

2.24 The work of dealing with the past and the headlines that these cases generate have the potential to
undermine and reduce the perceived importance and relevance of today’s police complaints system. There
are not enough investigative staV to deal with the workload of today and the past. There is a real danger
that we will review and scope, but not be able to progress past that point in all cases, unless resources are
diverted from the work arising from current complaints. This is turn has the potential to undermine both
the police complaints system and public confidence in the system and in policing today.

2.25 As the former Policing Oversight Commissioner, the present Police Ombudsman, Al Hutchinson,
reported in his June 2007 report, under Future Challenges—A Choice: Policing the Past or Policing the
Future? stated that:

“I am raising the issue of ‘policing the past’ from the singular perspective of policing the future of
Northern Ireland. I do believe that the Northern Ireland society somehow has to find the proper
architecture to deal with the past, and learn from it. The past is a place no longer inhabited, except
with our imperfect memories. The future, for our children and grandchildren, should be the
destination of choice. I do not have a magical solution or elixir, I wish I did. I do know that
organisations such as the Historical Enquiries Team and the Ombudsman’s OYce are blunt
instruments too narrowly focused to use in a search for truth and justice for societal challenges.
While they are simply doing what is required by mandate and law, they raise expectations that
cannot be met, and distract from the task of finding a societal resolution to the past”.

2.26 There has to be a proper and comprehensive architecture to deal with the past, and learn from it.
One part of this could, for example, be an independent impartial organisation separate from both the PSNI
and the Police Ombudsman capable of investigating all matters in a manner that would provide a sustainable
process compliant with the United Kingdom’s obligations under Article 2 ECHR. A high threshold would
have to be set; for example, only where there is significant new evidence available, would a matter be
investigated. There are hundreds of cases currently under review where there is no prospect or indication
that a new investigation would lead to a positive outcome. This would rationalise the process and while
disappointing the families, it would avoid raising unrealistic expectations.

2.27 The establishment of such a single independent investigative organisation would enable significant
savings to be made in the costs currently arising through the running of the two separate organisations,
which must of necessity duplicate many tasks in the course of complying with the requirements of the law
as currently established. In the situation of the Police Ombudsman, it would have the consequential result
of focusing back on our core function.

2.28 Such a single organisation would also benefit from the ability to deal with an incident or incidents
as one investigation, with one set of disclosure imperatives, as opposed to the current situation, which
requires two separate investigations where police oYcers and non police oYcers may have been involved in
the same incident. In those circumstances the disclosure requirements are significantly complicated, and may
have the eVect of undermining any subsequent trial.

Section 3

3. Terms of Reference

3.1 The eVect on the ability of the Police Service of Northern Ireland to bring accused persons to trial of
provision in The Inquiries Act 2005 and in other legislation requiring the police to divulge information
which might identify a covert source.

3.2 It is recognised that this part of the Terms of Reference focuses on the responsibility of the PSNI
under the Inquiries Act. However the current public enquiries overlap with some of the complaints and
current major investigations in this OYce. The powers of an Inquiry constituted under the Inquiries Act are
wide ranging and under Section 21, the Chairman may require the production of any document or thing
and compel the attendance of any witness, to give evidence relating to any matter in question at the Inquiry.
Where “harm or damage” could occur, the Chairman of the Inquiry or the relevant Minister may by order
or notice, restrict the disclosure or publication of any evidence provided to the Inquiry. Thus, where the
Chairman or the Minister is sighted of potential diYculties which could arise, they may of their own volition,
restrict the disclosure or publication of relevant evidence.

3.3 Even where it is not readily apparent to an Inquiry, other individuals, better placed to realise the risk,
may invoke protection of the information or, more accurately refuse to provide the information, in
accordance with the provisions of Sections 22 (1) & (2). Section 22 (1) specifically negates compellability
where to require it would be incompatible with a European Convention obligation. Obviously the placing
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at risk of a source by disclosure of their identity would infringe upon Article 2 ECHR and would therefore
be incompatible with the Convention and this OYce will hold to the principle of not confirming or denying
the identity of any source.

3.4 Additionally, Section 22 (2) preserves a public interest “exemption”, protecting that which would
attract a claim of Public Interest Immunity (PII) in any other venue and therefore “copper fastens” the
ability of the PSNI, in such situations, to raise a defence to a production order. Other organisations also
have powers to compel the Chief Constable to release to them documentation which could, if published,
disclose the identity of a source and compromise any subsequent trial. This power vests in the Criminal
Cases Review Commission, amongst others, and in particular the Police Ombudsman under Section 66 of
the Police (Northern Ireland) Act 2000. The Police Ombudsman and others may therefore be in possession
of information relevant to the public inquiries, which would identify sources. That information too must be
protected, if there is to be compliance with the State’s obligations under Article 2 ECHR.

3.5 In order to fulfil the statutory duty to investigate allegations of police criminality and/or misconduct,
it is vital that the Police Ombudsman continues to be in a position to access all relevant evidence held by
police. To fetter this power would severely compromise the integrity of investigations, hamper the ability
to secure public and police confidence in the police complaints system and negate the overarching
requirement, in appropriate cases, to conduct eVective and eYcient investigations under Article 2 ECHR.

3.6 Where such information is disclosed to the OYce, it is managed within a secure unit with appropriate
safeguards in place. A careful assessment is made of how, and in what circumstances, such information may
be used, mindful always of all Convention Rights that may be engaged. Where this OYce obtains details of
source identity, there is no reason to suspect that this may compromise any criminal trial, any more than a
trial resulting from a police investigation. Like the Chief Constable the Police Ombudsman will investigate
allegations of criminality in order to provide the Director of Public Prosecutions with a report and
recommendation. The decision on whether or not to prosecute remains with the Director and issues of what
is required to be disclosed to the defence under the Criminal Proceedings and Investigations Act, rests
ultimately with the Director.

3.7 The Police Ombudsman recognises that the NIAC considers the impact of disclosure of any source
identity, on the future ability of the police to secure information from sources. There are, of course, other
eVective and lawful technologies and methodologies available to the police, which may be used in the fight
against terrorism and serious crime and which support the rule of law. These include:

— The use of honest and paid agents of the State to provide information and intelligence for the PSNI
to mount lawful surveillance in compliance with the Regulation of Investigatory Powers Act, and
to secure information and intelligence to be used in investigation and operational processes to
bring criminals and terrorists to justice.

— The use of honest members of the public, if necessary rewarding them for reliable information, to
help uncover and destabilise active terrorist and criminal organisations.

— The provision of protected status on grounds of public interest immunity for relevant evidence and
witnesses, to secure successful convictions.

— The impact on terrorist organisations, of knowing that covert and intrusive surveillance is actually
used to undermine and frustrate their strategies.

— The impact of using such evidence, properly protected and disclosed under authorised
arrangements, to achieve convictions and positive outcomes.

3.8 There is, regrettably, a legacy in Northern Ireland of inappropriate and on occasions unlawful
practice and policy in the use of sources, and the information received from them, which has, on occasion,
prevented good policing, and has undermined the rule of law and confidence in policing. Examples of this
are as follows:

— The use of multiple sources in one illegal organisation, operated by diVerent handlers, who have
not complied with the law or policy, or who have had no policy guidance to follow and who have
taken advantage of the opportunities which this presented, to protect their sources and
undermine policing.

— This OYce notes with concern an observation of the appropriate inspectorate that due to the
number of sources being handled in one place and in certain positions within a terrorist
organisation, the PSNI could have been accused of controlling that organisation.

— The authorisation of criminals and terrorists to engage in criminal activity which goes well beyond
that which is permitted in law and guidance. Some sources have been engaged in the most serious
of crimes and yet still being paid by the police.

— The lack of records of authorisations for sources to be involved in minor criminal activity.

— The corruption of processes designed for detention for extended investigation purposes.

— The failure to inform Prosecutors of information held by the police, or providing false information
to Prosecutors as highlighted in the Ballast inquiry.
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— The significant impact on confidence in the criminal justice process, deriving from the non-
prosecution, discontinuing or acquittal of persons during trials, due to the inability to disclose
either source identification or investigative methodologies.

3.9 It is acknowledged that the PSNI following their review of sources decommissioned many of them,
half of them because they were engaging in serious crime but the inherent dangers of these practices and its
impact on good policing cannot be underestimated.

3.10 The NIAC will be aware that compliance with the current requirements under the Inquiries Act 2005
in terms of disclosure may have the eVect of negating the possibility of future criminal proceedings, given
the need to comply with the requirements under Article 2 ECHR, not only to protect life, but also to conduct
independent, eYcient and timely investigations of all killings, however perpetuated, as well as other serious
allegations such as collusion.

3.11 Where the Police Ombudsman or the Chief Constable, under their statutory obligations, seek to
protect methodologies or sources from being made public at an Inquiry, this may have the eVect of
undermining confidence in these organisations.

Section 4

4. Summary

4.1 Policing practices of the past are influencing perceptions of present day policing, and consequentially
hindering the forward progress of policing in Northern Ireland.

4.2 The Police Ombudsman believes that all the pieces are in place to deliver the new beginning to policing
in Northern Ireland, but that the issues of the past have established a barrier in the road to re-establishing
the trust necessary for fully achieving that goal.

4.3 The Police Ombudsman believes also that the Historic Enquiries Team and his OYce are blunt
instruments too narrowly focused to use in a search for truth and justice for societal challenges. While these
bodies are simply doing what is required by mandate and law, they raise expectations that cannot be met
and distract from the task of finding societal resolution to the past.

4.4 This submission highlights only briefly the disproportionate weight of work and pressure on resources
which the Historic investigations create for the OYce, we are already struggling to cope with current
commitments and with possibly over 300 or more relevant matters still to be referred by HET, we will move
rapidly to a “tipping point” and the OYce would lose ground and confidence in a significant manner.

4.5 The early years of this OYce has made a huge contribution to demonstrating a strong and eVective
accountability mechanism within the new policing arrangements, but the fundamental priority for this OYce
should be to deal eVectively and impartially with current complaints against the PSNI and help continue
improve the practice and the confidence in PSNI as it seeks to serve communities in a new phase of life in
Northern Ireland.

4.6 No crime, most certainly no killing, whatever the context, should ever be regarded as outside the law
or considered spent as long as there is a prospect or evidence which might lead to the detection of that crime
and no criminal or terrorist or anyone giving support to criminals or terrorists should ever be regarded as
outside or above the law.

4.7 The Police Ombudsman did not say, nor believe, that a line should be drawn under the past and it be
forgotten. Some matters should and could still be the subject of investigation and the NIAC may consider
the merits of a separate body or investigative mechanism, outside the PSNI and the Police Ombudsman
which would be capable of investigating matters through a sustainable process compliant with the UK
obligations under Article 2 ECHR.

4.8 For those current matters where there are no realistic prospects or no new lines of inquiry or new
evidence then there does need to be other appropriate mechanisms for “truth recovery” or the uplifting of
information which will assist victims families and communities to deal with the hurts and pain of the past.

4.9 With regard to issues centring on covert sources, there should be radical review and recommendations
to bring procedures and controls, in all agencies or policing units into proper democratic accountability
consistent with the rule of law and a criminal justice process which covers all those committing crime or
terrorism.

Al Hutchinson
Police Ombudsman

Sam Pollock
Chief Executive

Jim Coupland
Senior Director of Investigation

14 February 2008
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APPENDIX A

3. Does the Ombudsman, by virtue of Section 55(2) of the Police (Northern Ireland) Act 1998 (“the 1998
Act”), have exclusive jurisdiction for cases where death has resulted from the conduct of a police oYcer so as
to preclude the involvement of PSNI?

3.1 One recalls that the oYce of the Ombudsman is statutory, having been created by Part VII of the 1998
Act. I would highlight Section 51 (1), which provides that the Ombudsman is established “for the purposes
of this Part”. Further, Section 51 ( 4) makes clear that the two overarching statutory purposes of establishing
the oYce of Ombudsman in Northem Ireland are (a) to secure “the eYciency, eVectiveness and independence
of the police complaints system”; and (b) to secure “the confidence of the public and of members of the police
force in that system”. The word “independence” is obviously noteworthy.

3.2 Per Section 52(1), all complaints about members of the police force “shall” either be made directly
to the Ombudsman or shall be “referred immediately” to the Ombudsman. Also to be noted in this context
are the duties imposed on the Chief Constable (and, hence, PSNI) to take steps to preserve evidence. See
Section 52(2) and (10). By Section 54(2), the Ombudsman shall formally investigate every serious complaint
in accordance with Section 56. Where the complaint is other than serious, the Ombudsman has the choice
of formally investigating the complaint under Section 56 or referring it to the Chief Constable for formal
investigation by a police oYcer in accordance with Section 57. The very fact that Parliament has invested
the Ombudsman with this choice is striking, tending as it does to reinforce the dominant and independent
role of the Ombudsman in the sphere of investigating possible serious oVences committed by police oYcers.

3.3 Section 55(2):

“The Chief Constable shall refer to the Ombudsman any matter which appears to the Chief
Constable to indicate that conduct of a member of the police force may have resulted in the death
of some other person”.

Section 55(3) provides that, in such a case, the Ombudsman “. . . shall formally investigate the matter in
accordance with Section 56”.

I have reflected on the question of whether the statutory language “a member of the police force” applies
to a person who is not a current member, whether by retirement or resignation or otherwise. On balance, I
consider that the legislation extends to such persons. This construction would be consistent with the
overarching statutory objects.

3.4 The question on which I am asked to advise focuses attention on Section 55(2). I suggest that this
provision should not be considered in isolation, but in conjunction with a series of other, related provisions,
as outlined above. In other words, it must be examined in its full statutory context. The true meaning, ambit
and implications of Section 55(2) are clarified and infonned by, inter alia, Section 55(3) and Section 56 in
its entirety. In this series of statutory provisions I can identify no real ambiguity or anomaly. Their combined
eVect, in my view, prompts an aYrmative answer to the questions posed.

It follows that in the murder investigation presently being conducted, the oYce of the Ombudsman has
exclusive jurisdiction.

Written evidence from the Police Service of Northern Ireland

Introduction

1. This paper is intended to give a broad introduction to the scale and associated costs incurred by the
Police Service of Northern Ireland in respect of the activity which is related to Historic Inquiries. It also
includes “best guess” predicted costs for the future based on certain assumptions which are detailed in that
part of the paper.

2. We can supply detailed briefing papers on all the topics, however, in the first instance we have refrained
from overloading the Committee with such, but will of course supply all additional information which either
the Committee or their oYcials consider would help understanding of the issues. It is anticipated that in the
first instance the Committee may wish to explore by means of oral evidence, our organisational position.

3. It will, however, be noted that a considerable sum is devoted to the work Historic Inquiries Team. This
is a unique project undertaking the immense task of reviewing the 3,268 deaths which are attributed to the
period referred to as ‘The Troubles’ and it does so from a victim’s family perspective. For the present, it
remains in our view, the only major commitment by an agency of the State which is actively seeking to
address victim’s family and community concerns regarding historical incidents. Such is the significance of
this initiative, that it is suggested that the Committee may wish to hear a presentation on the initiative to get
full understanding of its scope and eVect. To that end, a copy of a brochure describing the HET is attached at
Appendix A.25

25 Not printed here.
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Units Within PSNI Dealing With The Past

Historic Enquiries Team

— Security related deaths—1968–1998 (3,268 deaths from 2,516 incidents);

— Positive approach by police to try to address outstanding issues in relation to these deaths;

— Victim/Family Centred;

— Relationships with NGO & Victim’s Groups;

— Article 2 Compliant;

— Independent, EVective;

— five Phased approach—Collection, Assessment, Review Investigation, Resolution;

— Complex Enquiry Team—Op Ballast—Raymond McCord Jnr—19 Murders & 10 Attempts all
linked; and

— 160 staV involved.

Retrospective Murder Review Unit (742 deaths from 690 incidents)

— Security related deaths 1998–2004; and

— All non-security related deaths 1969–2004;

— Created to fill the gap between the HET remit and the formation of Crime Operations in 2004.

— Crime Operations incorporates the Serious Crime Review Team who have provided ongoing
review of serious crime since 2004.

— 30 staV involved.

Public Inquiries

4. There are 5 Public Inquiries, which were created following the review by Judge Peter Cory subsequent
to the Weston Park Agreement in 2001 -

Billy Wright

— Lord MacLean, Professor Andrew Coyle and The Reverend John Oliver.

— Murdered 27 December 1997 in Maze Prison.

— INLA—Christopher McWilliams John Kenneway, John Glennon.

Robert Hamill

— Sir Edwin Jowitt, Sir John Evans and Reverend Baroness (Kathleen) Richardson of Calow.

— Died following an incident in Portadown on 27 April 1997.

Rosemary Nelson

— Inquiry held under Sect 44 Police (NI) Act 1998.

— Sir Michael Morland, Dame Valerie Strachan and Sir Anthony Burden.

— Murdered 15 March 1999 by car bomb outside her home.

— Claimed by Red Hand Defenders.

ROI—Smithwick Tribunal

— Ch Supt Breen and Supt Buchanan Murdered in an ambush by the Provisional IRA on 20
March, 1989.

Patrick Finucane

— Murdered 12 February 1989 at his home by members of the UDA.

— This Inquiry has not commenced and does not have a Panel appointed.
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5. The Billy Wright and Rosemary Nelson Inquiries are challenging in that they seek to conduct a Public
Inquiry into circumstances that involve a significant amount of secret intelligence. We are working
constructively with these Inquiries to agree the form in which the intelligence they require to comment on
in public can be released. It will in involve an unprecedented volume of material and source protection is a
critical issue.

6. Rosemary Nelson staV has viewed in excess of 40,000 intelligence documents and have been supplied
with 6500. The Billy Wright Inquiry has been supplied with 23,500 intelligence documents. It is envisaged
that approximately 3000 of the documents will after redaction or similar treatment will be published by the
Inquiries.

7. The provision of intelligence, particularly in relation to informants and its treatment to allow
publication is highly specialised and restricted to a very small number of staV. The demand put on these staV

by all the historical enquiries is significant.

GOVERNMENT’S COSTS OF PUBLIC INQUIRIES (APRIL 2007)

Robert Hamill Inquiry £10,411,000
Billy Wright Inquiry £7,217,000
Rosemary Nelson Inquiry £15,169,000

Inquests

8. Approximately 100 “historic” inquests remain outstanding. 48 of these deaths are classed as
contentious (allegation of collusion or killed by security forces). These include The Stalker/Sampson “Shoot
to Kill” cases which the Coroner estimates will take the whole of 2009 to hear.

9. The contentious inquests having been either adjourned or not yet commenced can now go proceed
following the House of Lords decision in the Jordan case regarding the extent of disclosure and possible
verdicts in such inquests. In eVect, these Inquests have the potential to be almost akin to public inquiries.
They demand complete disclosure which brings with it issues of intelligence and source handling that will
require PII consideration.

Rosemary Nelson Murder Inquiry Team

10. At the time of the commencement of the Public Inquiry this investigation was still proceeding albeit
its core task in recent time has been to service the Public Inquiry. The inquiry created legal confidentiality
boundaries between the MIT and PSNI that meant it has separate interested party status at the Inquiry and
requires separate legal representation, the expense of which falls to PSNI. Since the murder of Mrs Nelson
police investigating her death has spent approximately £15M.

Steven’s Enquiry Team

11. This Metropolitan Police unit maintains the material that will be required for any inquiry into the
murder of Patrick Finucane following its investigation of it. It is relatively small in scale.

Staffing

12. The majority of the staV associated with this part of the business are former police oYcers. As a
consequence of the Patton severance regime, there is lack of corporate memory and skills in older IT systems
and former oYcers are the only ones with such knowledge and necessary skills.

The Effect on Covert Sources Consequent to the Work of Public Inquiries

13. It is perceived that when the Public Inquires begin in earnest their hearings and publication of
documents this may have a serious impact on policing today. Particularly in relation to human sources
(known as CHIS), this will not be restricted to Northern Ireland.

CHIS

— Article 2—history of compromised sources being murdered. There is such a volume of material
being disclosed which will be analysed by journalists, researchers and former paramilitaries and
related to information or misinformation already available in an eVort to identify CHIS. This
potentially may put lives at risk,
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— Future recruitment—Once it becomes more widely known that information may not be kept
confidential between the CHIS and security agencies, it is suggested that recruitment of CHIS may
become more problematic. This eVect could manifest itself across the country and may damage
the current eVorts being made to gather intelligence on terrorism in particular.

— Financial costs if under threat—If it is believed that a CHIS may have become compromised as a
consequence of information put into the public domain then our duty to preserve life may require
us to put in place measures such as relocation which are expensive

Technical Sources

— There is an appetite to know more about capacity and techniques and this leads to those who
suspect they may be subject of surveillance becoming more aware and resistant to monitoring with
consequent reduction in potential to prevent crime and detect oVenders of the most serious crimes.

International

— There is a view that international intelligence communities may be more reluctant to provide
detailed intelligence if they assess there is a legal process that could allow their information to be
considered and potentially published by a Public Inquiry.

Community Impact

— The exposure of policing methods or criticism of a past policing regime has the potential to dent
trust and confidence in the policing of today.

COST OF POLICING THE PAST

14. This part of the paper details the costs and broad brush projections for the years 2006–07 to 2012–13
relating to servicing the various historic enquiries into past events in Northern Ireland. The paper is
structured as follows:

— Policing the Past 2006–07 costs and 2007–08 projected costs.

— Broad brush projected costs of Policing the Past.

— Cost of Policing the Past—Notes and Assumptions.

The total projected cost for each of the seven years is shown below. Additional funding will be required
to make up the shortfall between budgetary provision and projected expenditure.

Year £ million

2006–07 7.72
2007–08 13.42
2008–09 19.13
2009–10 15.33
2010–11 13.29
2011–12 13.49
2012–13 13.82
Total 96.20

POLICING THE PAST—2006–07 COSTS AND 2007–08 PROJECTED COSTS

2006–07 2007–08 Total Note
£m £m £m

A. A Historical Enquiry Team
Pay Costs 3.90 7.07 10.97 1
Non-Pay Costs 0.27 0.21 0.48 1

B. Crime Support
Pay Costs 0.30 1.69 1.99 2
Non-Pay Costs 0.40 0.28 0.68 2

C. Corporate Costs
Public Enquiries 0.78 2.05 2.83 3
Legacy Inquests 0.00 0.19 0.19 3
PORT Enquiry 0.61 0.92 1.53 3
Stevens Enquiry 1.10 0.71 1.81 3
Crime Support inc HET Total 7.36 13.12 20.48
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2006–07 2007–08 Total Note

£m £m £m

B. Other PSNI Support Costs
Transport 0.03 0.05 0.08 4
Estates 0.07 0.00 0.07 5
IT 0.01 0.00 0.01 5
Other PSNI Support Costs Total 0.11 0.05 0.16

C. Non Cash Costs
Depreciation 0.22 0.22 0.44 6
Cost of Capital 0.03 0.03 0.06 7
Non Cash Total 0.25 0.25 0.50
Overall Total 7.72 13.42 21.14

POLICING THE PAST—BROAD BRUSH PROJECTED COSTS 2008–09 TO 2012–13

2008–09 2009–10 2010–11 2011–12 2012–13 Total Note
£m £m £m £m £m

A. Historical Enquiry Team
HET Costs 7.39 5.98 5.85 6.00 6.15 31.37 8
Historical Enquiry Team Total 7.39 5.98 5.85 6.00 6.15 31.37

B. Corporate Enquiries
PORT 0.95 0.97 0.00 0.00 0.00 1.92 9, 10
Stevens 0.70 0.35 0.00 0.00 0.00 1.05 9, 11
Public Enquiries (Wright, Nelson, Hamill) 2.75 0.50 0.00 0.00 0.00 3.25 9, 12
Corporate Enquiries Total 4.40 1.82 0.00 0.00 0.00 6.22

C. Inquests
Contentious (42) 13
File Preparation 0.50 0.51 0.53 0.54 0.55 2.63 14
Additional HET Costs 0.10 0.10 0.11 0.11 0.11 0.53 15
Police Attendance Costs 0.10 0.10 0.09 0.10 0.10 0.49 16
Legal Fees—Senior Counsel 0.95 0.97 0.88 0.90 0.93 4.63 17
Legal Fees—Junior Counsel 0.66 0.68 0.62 0.63 0.65 3.24 17
Legal Fees—CSO fees 0.51 0.52 0.47 0.49 0.50 2.49 17
Contentious Inquests Total 2.82 2.89 2.70 2.77 2.84 14.00
Less Contentious (58) 18
File Preparation 0.25 0.26 0.26 0.27 0.28 1.31 19
Police Attendance Costs 0.05 0.05 0.05 0.05 0.05 0.25 20
Legal Fees—Senior Counsel 0.63 0.65 0.66 0.62 0.64 3.20 21
Legal Fees—Junior Counsel 0.44 0.45 0.46 0.44 0.45 2.24 21
Legal Fees—CSO fees 0.34 0.35 0.36 0.33 0.34 1.72 21
Less Contentious Inquests Total 1.71 1.75 1.79 1.71 1.75 8.71
Inquests Total 4.53 4.64 4.49 4.48 4.59 22.72

D. Crime Support Costs
Pay Costs 2.20 2.26 2.31 2.37 2.43 11.56 22
Non-Pay Costs 0.37 0.38 0.39 0.40 0.41 1.94 23
Crime Support Total Costs 2.57 2.63 2.70 2.77 2.84 13.51

E. Non Cash Costs
Depreciation 0.22 0.22 0.22 0.22 0.22 1.10 5
Cost of Capital 0.03 0.03 0.03 0.03 0.03 0.15 6
Non Cash Total 0.25 0.25 0.25 0.25 0.25 1.25
Overall Total 19.13 15.33 13.29 13.49 13.82 75.07

Cost of Policing the Past—Notes and Assumptions

1. HET projected costs of £7.3 million for 2007–08 split between pay and non pay based on spend to date;

2. Crime Support projected spend for 2007–08 taken from December 2007 figures;

3. Projected Corporate costs for 2007–08 as at end December 2007;

4. Full Year projected Transport costs based on spend to date;

5. Estates and IT running costs for 2007–08 are included within non pay costs;

6. Currently there are 64 vehicles for use in both HET and Crime Support with approximate annual depreciation of
£3.5K;

7. Cost of capital at 3.5% on 64 vehicles with approximate value of £14K each;

8. HET projected costs for 2008–09 to 2010–11 based on CSR07 allocation. Future years increased by inflation;

9. PORT, Stevens and Public Enquiries projected costs for 2008–09 based on Integrated Planning submission 2007;

10. PORT Enquiry projected costs for 2008–09 increased by inflation for 2009–10. Enquiry assumed to end in 2009–10,
therefore zero costs projected for 2010–11 to 2012–13;
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11. Stevens Enquiry costs for 2009–10 projected to be 50% of 2008–09 costs, as the enquiry comes to a close. Zero
projected costs 2010–11 to 2012–13;

12. Public Enquiries costs for 2009–10 projected to be £0.5 million as the enquiries come to a close. Zero projected costs
2010–11 to 2012–13;

13. 42 out of approximately 100 Inquests are assumed to be contentious;

14. Agency staV costs required for file preparation for contentious Inquests estimated at £0.5 million pa, increased by
inflation year on year;

15. Additional PSNI pay costs for HET staV estimated at £0.1 million pa for contentious inquests, increased by inflation
year on year;

16. An average of two police oYcers to attend court for 20 days for each contentious inquest has been estimated. The
42 contentious inquests have been evenly spread over the five years (9, 9, 8, 8, 8) Daily charge-out rate of £279 per
day for Constable rank obtained from Ready Reckoner. Increased by inflation year on year;

17. An average of 40 days preparation time and 20 days court time has been estimated for legal fees for contentious
inquests. Estimated fees are as follows:

— Senior Counsel—£250 per hour.

— Junior Counsel—£175 per hour.

— Crown Solicitor’s OYce—£134.50 per hour.

— An average of seven hours per day has been estimated.

18. 58 out of approximately 100 Inquests are assumed to be less contentious; and the inquests have been evenly spread
over the five years (12,12,12, 11,11)

19. Agency staV costs required for file preparation for less contentious Inquests estimated at £0.25 million pa, increased
by inflation year on year;

20. Police oYcer court attendance costs for less contentious inquests estimated at 50% of those for contentious inquests;

21. An average of 20 days preparation time and 10 days court time has been estimated for legal fees for contentious
inquests. Estimated daily fees are as Note 17 above;

22. Estimated Crime Support pay costs based on December 2007 figures with inflationary pay increase each September;

23. Crime Support non pay costs based on Integrated Planning submission 2007;

24. Inflation has been assumed at 2.5%.

Police Service Northern Ireland

23 January 2008

Supplementary evidence from the Police Service of Northern Ireland

Further to evidence previously given regarding policing the past and in particular the impact of public
inquiries, I detail below some legislative issues of concern and some suggestions, which may go some to
address these. The issues are based on our experience as an organisation seeking to openly assist the various
public inquiries while at the same time maintain our other statutory obligations in respect of certain
information.

I have set this out in the attached paper under six broad headings namely:

— Intelligence & Risk Management

— Covert Human intelligence Sources (CMS)

— Intercept

— Immunity Retention of Documents

— Costs

I trust this is of some assistance to the Committee and as always if I can be of further assistance please
do not hesitate to contact me.

OBSERVATIONS ON LEGISLATIVE FRAMEWORK OF PUBLIC INQUIRIES

Intelligence—Risk Management

Risk management in the matter of intelligence is directed toward the protection of knowledge, sources
(both human and technical) and information. The purpose of this protection is twofold: firstly, the
protection of the Article 2 (right to life) rights of the sources, individuals providing assistance and personnel;
and secondly, the duty to protect ongoing operational capacity and eVectiveness. Operational eVectiveness
must be maintained in order to discharge the police function of providing protection to the community and
ensuring the wellbeing of members of those communities which includes members of the police service and
CHIS. Operational eVectiveness, and to some extent Article 2, may be protected through Public Interest
Immunity (PII) procedures. Risk is also managed by maintaining coherent operational procedures,
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protections and processes designed in legislation and policy to protect intelligence from disclosure. The
material will be classified and treated in accordance with a scheme of classification that is based upon the
anticipated threat and risk to life, and to state interests, that may be caused by disclosure.

PII

It has been determined, after much debate between organisations holding intelligence, and, after
consultation with experienced counsel both in Northern Ireland and England, and with the example of
coronial case law that very little, if any, PII exists between the Inquiry Chairman and the holding agency.
The Inquiry Chairman has a broad entitlement to have sight of all information. The question remains open
as to whether and how far PH may extend to protect information from those staYng the inquiry. Practically
speaking, in matters of the size and complexity of the present inquiries, the panel and the Chair do not, and
could not be realistically expected to do their own research. The inquiry staV are large in number. There is
therefore some diYculty in defining the extent to which PII exists in this respect, ie material which may be
disclosable to the panel may not be susceptible to broader disclosure. A balance between the pragmatics of
inquiry work and PII concerns about the extent of disclosure and handling must be struck. This is a factor
the PSNI has tried to negotiate with the inquiries, principally by may of a Memorandum of Understanding.
Perhaps understandably the inquiries have not found this attractive as they require to visibly maintain their
independence and entering into a such an agreement, which may be perceived as potentially fettering their
independence.

There has also been some debate as to the capacity of Chairmen to award PII. The prevailing opinion is
that Chairmen can do this—but it would be helpful to have this fact spelled out directly. Most of these issues
have been resolved by negotiation at this stage, but the process upon failure to agree in the matter of PII
would benefit from clarification and thereby reduce uncertainty for all concerned. This standing of a need
for a PII certificate should be clarified.

Information Management Policy and Procedure

The prime way to keep intelligence safe is to keep the circle of knowledge as narrow as possible. This is
the underlying rationale of the STRAP (government intelligence handling regime) approach to management
of intelligence. This process is based upon the concept of need to know and is the prime way the Security
Service and MOD among others manages their information. The exigencies of police work have meant that
the STRAP process is not practicable in policing, as the basis of STRAP is a rigid codification of those who
may handle the information which would impede policing through its rigidity, however, the concept of
“need to know” governs information management. Procedures are to a large extent designed to respect this
principle. Police oYcers who fail to respect this need-to-know principle expose themselves to enquiry and
possibly criminal or disciplinary processes. These disciplinary processes are part of the framework of
safeguards in which agencies utilising intelligence such as the police, the Security Service and MOD operate.
Such a framework does not we believe extend to the Inquiries but who are now in possession of a very
significant volume of intelligence. Indeed, we are unaware of whether inquiry staV have been required to sign
an undertaking in keeping with the OYcial Secrets Act, but would suggest that they should be so required.

Risk goes up exponentially as control of the intelligence diminishes- this includes Article 2 risks.
Worryingly the Service cannot delegate its Article 2 responsibilities as a public authority (s. 6 Human Rights
Act 1998). Thus the Service retains these onerous obligations in respect of the significant volume of relevant
intelligence that is now out with its influence or control, having been handed over to enable the Inquiries to
undertake their work. The Wright and Nelson Inquiries (the principal inquires utilising large amounts of
intelligence) have declined to document who will handle this sensitive information or provide assurances as
to how it will be used, managed, handled and stored. We have approached them for these assurances
however the best we have achieved is to have their facilities and processes inspected by relevant staV of the
Security Service and some personal commitments from certain staV. Nor have the inquiries been amenable
to any agreement whereby this information will be provided to the PSNI so that risk registers may be
adjusted to adequately reflect the wider circle of knowledge. What is clear, is the inquiries have neither the
facilities nor the resources to undertake risk management- nor do they have the full ambit of knowledge to
be able to do a complete assessment. We are aware of two occasions where laptops have been lost and the
result is the risk is presently unascertainable and unmanaged. This is somewhat ironic given the lengths that
we as an organisation go to protect information and manage risk.

As alluded to above, the Inquiries have now availed themselves of the Government Manual of Protective
Security guidance and advice, to which they came latterly after much correspondence detailing the risks and
the concerns. Throughout the upgrades undertaken by inquiries in response to the requirements of the
Manual the Nelson and Wright inquiries continued to protest at restrictions we applied to intelligence and
secure storage of same. This was stressful for the PSNI in the sense that the Service has been sensitive to
the damage that allegations of lack of co-operation with the inquiries could have on its reputation and the
confidence of the public and the communities it serves but at the same time had to articulate these concerns.
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There is a definite tension created by the holding of a public inquiry into what are essentially matters that
are secret. In the case of a criminal trial the state always has the uncomfortable option of withdrawing the
proceedings where it is determined that the detrimental eVects of revelation or disclosure would outweigh
the laudatory eVects of a prosecution. So whilst this is not a comfortable decision it leaves the holder of the
intelligence with the discretion to consider whether in fact even having the argument is a worthy risk.
Sometimes even the existence of an argument reveals the fact there is something to argue about which in
turn provides a clue as to the scope and nature of information that may be held. These arguments also run
the risk of shaking public confidence at a time when Northern Irish society is still somewhat fragile. These
are not purely legal concerns but are also public policy concerns. This option to withdraw is not available
in a public inquiry.

Oversight

The Inquiries are not subject to the oversight bodies the agencies such as the PSNI are subject to. These
oversight bodies monitor, among other things, how information is stored, managed, collected and
disseminated. In the case of the Police Service of Northern Ireland, the scrutiny given to the management
of information, combined with the experience of other organisations, has resulted in experienced personnel
being put into place to manage systems and information. The material itself is held in secure facilities on
grounds to which the access is closely monitored. The Service is subject to regular audits, in particular in
this context, by the OYce of the Surveillance Commissioner. The PSNI is also always in dialogue with ACPO
and other partners, including international partners, about how to improve its practises and procedures.
The training, checks, balances, knowledge of the full picture in the matter of risks and ongoing awareness
and dialogue is not available to the inquiry- and there has been no legislative eVort to include them or
address these fundamental concerns. When security has been breached, for example the break in to
Castlereagh police station, there has been a huge cost to the public purse- never mind to the wellbeing and
peace of mind to the persons aVected and their families.

Our position is that the inquiries do not have the policies and procedures available to them and nor are
they themselves subject to independent scrutiny with regard to their safekeeping of sensitive and critical
information information for which this Service has liability for. I will be frank in stating that the political
pressure on the PSNI not to be seen to cause a rift with any inquiry in face of questions about collusion has
made querying the state of inquiry security all the more stressful. This stress is caused by the lack of clarity
as to responsibilities and liabilities the once the documents are handed over. Legal opinion in the matter of
Article 2 is clear that currently the PSNI has a duty to satisfy itself that material is not being handed over
to insecure holdings. Accountability must rest somewhere and if not with the originating body- then
somewhere. Assurances in this regard would ease disclosure of relevant material.

Suggestion

That legislation convening inquiries be amended to assign authority, responsibility and
accountability to the Inquiries, no matter which Act the inquiry is convened under, in the matter
of secure handling, management and storage policies and procedures. This could be achieved by
a mandatory Memorandum of Understanding.

That where Inquiries hold information which is subject to scrutiny by an oversight body in the
setting of the providing agency, then that oversight body’s scrutiny will extend into the inquiry. It
may well be that the Cabinet OYce or another body accepts responsibility for this- but right now
this is operating on good faith and a promise.

That in convening these inquiries consideration be given to requiring the personnel involved to
undertake responsibility and to be bound in the matter of the OYcial Secrets Act.

Covert Human Intelligence Sources (CHIS)

Any inquiry into what the intelligence holder knew or knows at a relevant time leads to the CHIS. The
PSNI is dependant upon CHIS to fulfil its obligations in criminal investigations and, in the past, on security
issues. Many of these CHIS operate at great risk to themselves and to their families and associates. There
is a long history of punishment of informers—and this is not unique to Northern Ireland. CHIS may be
criminals or associates or they may simply be ordinary people who have “access”. They are motivated by
everything from money, revenge and adventure to altruism, community spirit and fear for the future. But
each one supplies information with the promise of confidentiality. Information about CHIS may be
important to the investigation by the inquiries but the fact of being an informant poses special risks for both
law enforcement and the CHIS personally (Article 2 and Article 8). CHIS and their families, CHIS handlers
and associates are all at risk of harm- this is a well-documented fact. Notably the same concerns outlined
above with regard to handling apply. Further, again, to the extent that information is relevant to the
inquiries detail identifying the CHIS may well be the subject of disclosure.

Restriction orders, under the Inquiries Act 2005, are one way of managing the security of the information.
PII is another, or some combination of the two. It has not been clearly spelled out whether a Chairman may
deal with the question of a PII certificate, but the prevailing view, albeit not shared by Lord McLean, is that
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he can. Further it has not been made clear in what order of precedence, a decision of the Minister or the
Chair in this regard may be sought and which is appropriate at what stage of the proceedings or in what
circumstance.

When personal details of the informant have been provided to the Inquiry-there is no mechanism by which
the agency holding responsibility for the informant under the Regulation of Investigatory Powers Act 2000
(RIPA) is required to be advised of the use, dissemination, storage, or publication internally at the Inquiry
or otherwise of these details. RIPA at section 29 (5) codifies and details certain responsibilities in respect to
CHIS. These responsibilities are essentially operational responsibilities conceived in the context of the use
of CHIS for law enforcement and/or security service reasons (the purposes meant by “for the purposes of
this part” below). Therefore these sections do not extend to other uses- for example to inquiries. RIPA
addresses these issues for the Security Service and police services but it has never been amended to extend
to inquiries.

RIPA

s. 29(5) For the purposes of this Part there are arrangements for the source’s case that satisfy the
requirements of this subsection if such arrangements are in force as are necessary for ensuring:

(a) that there will at all times be a person holding an oYce, rank or position with the relevant
investigating authority who will have day-to-day responsibility for dealing with the source on
behalf of that authority, and for the source’s security and welfare;

(b) that there will at all times be another person holding an oYce, rank or position with the relevant
investigating authority who will have general oversight of the use made of the source;

(c) that there will at all times be a person holding an oYce, rank or position with the relevant
investigating authority who will have responsibility for maintaining a record of the use made of the
source; d) that the records relating to the source that are maintained by the relevant investigating
authority will always contain particulars of all such matters (if any) as may be specified for the
purposes of this paragraph in regulations made by the Secretary of State; and (e) that records
maintained by the relevant investigating authority that disclose the identity of the source will not
be available to persons except to the extent that there is a need for access to them to be made
available to those persons.

Suggestion

That the serious risks raised by the unclear state of aVairs be addressed through amendments to
RIPA- and such amendments extend to all inquiries potentially dealing with sensitive information-
including but not limited to the Inquiries Act 2005. It is suggested the government has
responsibilities under the Human Rights Act 1998 and the Convention to address these risks.
There are serious concerns regarding the lack of clarity in this area. The Inquiries do not have the
be of policy, process and rules in the matter of accountability. Lack of clarity has in the past led
to unacceptable risks to CHIS and their handlers and to problems for the police service and other
organizations and has led to sweeping changes in the way these resources are managed and held.

Again that an inquiry’s use, storage and dissemination of this information be subject to the
oversight of an independent body. The originating agency, often an interested party, has no way
of knowing what use this information may be put to once it is released to the inquiry. Further, it
does not have the power to impose caveats on the use, storage or dissemination of this material.
The originating agency is also reactive and so if not alerted to the use of this information is not in
a position to take preventative action. Preventative legal action is also time consuming and
stressful to relations, therefore a clear practice or procedure in this regard would greatly assist.

Intercept (IOCA-RIPA Part I)

The problem is straightforward. As regards intercept material, RIPA has been amended for the Inquiries
Act 2005 but not for other inquiries. The interpretation accepted by interested parties is that the Nelson
Inquiry is not governed by RIPA. The result is that under the Inquiries Act 2005 disclosure must be made
to the panel alone, but in respect of other Acts is silent. Opinion has been sought in face of the silence but
this opinion suggests the restrictions that apply in Wright and Hamill (requirement to make a finding and
disclosure to panel alone) do not apply in the matter of Nelson. This creates a public policy concern
suggesting amenability to prosecution in the one setting but not the other.
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Section 17 of RIPA (as amended by Schedule 2 of the Inquiries Act 2005) states that:

17(1) Subject to section 18, no evidence shall be adduced, question asked, assertion or disclosure made
or other thing done in, for the purposes of or in connection with any legal proceedings or Inquiries
Act Proceedings which (in any manner):

(a) discloses, in circumstances from which its origin in anything falling within subsection (2) may
be inferred, any of the contents of an intercepted communication or any related
communications data; or

(b) tends (apart from any such disclosure) to suggest that anything falling within subsection (2)
has or may have or be going to occur.

(2) The following fall within this subsection:

. . .

(c) the issue of an interception warrant or of a warrant under the Interception of Communications
Act 1985;

(d) the making of an application by any person for an interception warrant or a warrant under
that Act;

(e) the imposition of any requirement on any person to provide assistance in giving eVect to an
interception warrant.

. . .

(4) In this Section an “intercepted communication” means any communications intercepted in the
course of its transmission by means of a postal service or telecommunication system.

In this section “Inquiries Act Proceedings” means proceedings of an Inquiry under the Inquiries
Act 2005.

Section 81 of RIPA defines “legal proceeding” as “means civil or criminal proceedings in or before any
court or tribunal”. There is an opinion from experienced counsel to Treasury Solicitors that an inquiry is
not a legal proceeding within the meaning of the Act therefore as the Act is specific with regard to inquiries
convened under the Inquiries Act 2005 and silent under the Police Northern Ireland Act, disclosure may be
made to the Nelson Inquiry without the strictures contemplated under the Inquiries Act 2005. The
amendments to RIPA for the Inquiries Act 2005 have been carefully balanced to account for Article 8
(Privacy) and other considerations (including PII) that this sort of product gives rise to, and the public
interest in the inquiries accessing same, but there is a silence in the matter of other inquiries under other Acts.

The Inquiries Act 2005 is the Act by which the Hamill and Wright Inquiries are constituted. They may
have access to Part I information under RIPA by virtue of Schedule 2 of the Inquiries Act 2005 that amends
RIPA and in accordance with those provisions. Section 17 of RIPA is amended such that when the panel
makes certain findings concerning the product, intercepted communications, from Part I of the Act may be
disclosed to them. In this context as stated in the last note RIPA applies to any warrants issued under the
Interception of Communications Act 1985 (s. 17(2)(c), (d), and (e)). Section 18 serves as the exception to
section 17 where it states:

(1) Section 17(1) shall not apply in relation to:

. . .

(7) Nothing in section 17(1) shall prohibit any such disclosure of any information that continues to
be available for disclosure as is confined to:

. . .

(c) disclosure to the panel of an inquiry held under the Inquiries Act 2005 in the course of which
the panel has ordered the disclosure to be made to the panel alone.

. . .

8(A) the panel of inquiry shall not order a disclosure under subsection (c) except where it is satisfied
that the exceptional circumstances of the case make the disclosure essential to enable the inquiry
to fulfil its terms of reference.

Suggestion

That the provisions relative to inquiries and Part I of RIPA be reviewed as the current situation
is contradictory.

Immunity

All three inquiries have provided some reference to the provision of immunity in respect to evidence
provided to an inquiry that might tend to implicate a person in an oVence or disclose and oVence. Each of
these inquiries involves the investigation of the facts of serious criminality and the interview of those who
may be or are directly involved and who may either hold information or provide information implicating
themselves and others. Interviewers must be prepared to address these public policy considerations and will
be witness to these disclosures where the disclosures take place in interviews leading up to hearings. The
voluntary basis of the evidence is also adversely aVected by the power of compulsion under the legislation,
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and so the admissibility of this evidence, even where there is no immunity, is also adversely aVected. There
are very serious public policy considerations around the granting of immunity in return for valuable
evidence. By way of example this issue has been addressed in the Serious Organized Crime and Police Act
at Chapter 2, sections 71–74.

Suggestion

That the provisions of inquiries legislation be amended to address and reflect the public policy and
human rights considerations involved in issues of criminality and testimony or evidence provided
to an inquiry. One possibility is to incorporate the above-named SOCAP legislation by way of
amendment.

Retention of Documents

The Inquiries Act and the rules of procedure are silent as to two matters of interest to the PSNI in light
of the number of restricted documents provided to the Inquiries in response to their demands. The PSNI
would like to see documents the Inquiry determines are not going used for the production of core bundles
returned to the interested party who owns them. This is a determination that could be made at any stage by
the Inquiry before the close of proceedings. The PSNI would. also like to see all the un-redacted documents,
to which PH and Article 2 obligations of care still exist, returned once the Inquiry is closed and the Report
is issued. The PSNI would be satisfied to see documents to which no PH attaches, in other words redacted
documents, be archived as required.

The Act provides, at s. 41, that the Lord Chancellor may make rules, and in the case of Scottish and NI
inquiries there are other “appropriate authorities”:

41 Rules

(1) The appropriate authority may make rules dealing with:

(a) matters of evidence and procedure in relation to inquiries;

(b) the return or keeping, after the end of an inquiry, of documents given to or created by the
inquiry;

(3) The appropriate authority is:

(a) the Lord Chancellor, as regards inquiries for which a United Kingdom Minister is responsible.

Suggestion

The PSNI would like to see the rules, and where the inquiry is not under the Inquiries Act 2005,
the related regulations or legislation, amended to provide for the return of unused and sensitive
material at the close of the inquiry, or for a procedural hearing whereby these matters can be
discussed. The concern is longterm security and control of the documents- this concern
encompasses Article 2 concerns for sources and other persons who may be implicated in their
contents. It is submitted that particularly in the case of unused material- there is very little public
interest in the retention of same and that the security and Article 2 concerns far outweigh any
interest in its retention. With regard to unredacted material the concerns are the same. Either
provision needs be made for the return of the same, or that provision be made explicitly for their
longterm storage and safekeeping so responsibilities and liabilities are made clear.

Costs

Common to the inquiries is the broad reach of their terms of reference. The inquiries concern historical
events of at least a decade ago. It has been said that it takes about a decade to replace a generation of oYcers
in the military. In the Police Service of Northern Ireland this process has been accelerated by the
implementation of Patten, resulting in the retirement of more than a generation of the leadership possessing
the corporate memory. Inquiries, as they investigate and develop their theories go through a period where
the net cast by their search becomes wider and wider until they are possessed of suYcient information to be
able to begin to narrow down the focus of their search. In no instance was the likely size of the response
scoped or planned for, necessitating a constant expansion of specialised and contracted personnel to
respond to the demand and a moving target in terms of cost and planning. The specialist services required
and the corporate memory have had to be purchased at some considerable expense utilising finding that
would otherwise be devoted to core policing.

Notably there are extensive sections in both the rules and the Inquiries Act 2005 dealing with the cost of
the inquiry itself. These provisions do not address the public purse costs to core participants- most of whom
are government agencies and departments. Certain of the Inquiry’s costs are oVset by the assistance these
agencies provide in the form of oYce space, storage, copying, production of materials in summary form,
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analysis of material and so on. The rules and the statute then have not addressed the full real costs of an
inquiry. A timely response is also expensive because it requires immediate increases in resources, often
specialised, to meet demands.

Suggestion

That a provision be made in the Act for a scoping exercise as part of the Inquiry process which
could then inform a re-focussing of the terms of reference and so limit the possibility of “mission
creep” and allow interested parties to plan how to respond to inquiry demands more fully. Every
day the Service makes choices in the allocation of physical resources and manpower between
responding to the past and dealing with present day policing and in line with the reduced needs of
a peaceful society those resources are being reduced- but due regard for the past would suggest
more consideration of the costs involved with these examination of the past should be had. I would
also suggest that a provision such as this would complement the provisions in the Inquiries Act
2005 designed to encourage eYciencies.

Alistair Finlay
Assistant Chief Constable
Police Service of Northern Ireland

6 April 2008

Supplementary evidence from the Historical Enquiries Team, Police Service of Northern Ireland

Thank you for your letter dated 24 April 2008. In response to your questions please find a breakdown of
the information requested.

1. Families sit at the heart of our review process and our primary objective is to work with them to answer
any questions that they have regarding the death of their family member.

The HET have opened 1,107 cases and to date 98% of families have been successfully traced.

Families are invited to engage with the HET at the very beginning of the Review process and whilst 58%
of those who wish to engage choose to do so at this stage, it is the experience of the HET that many families
who have not responded to initial contact or who have declined to be involved change their minds. For that
reason the team have adopted a process of contacting the families again at the end of the HET process to
let them know that the review is complete & available to them if they change their mind. At this stage a
further 26% make contact. Overall, 63% of families have engaged with the HET process.

Family engagement levels across communities are a crucial issue for HET and we are seeing an upward
trend in engagement rates as cases get more recent, (HET is currently up to 1973 in its chronological
process). Family engagement statistics across monthly case loads are constantly monitored via management
information in order to maintain oversight of engagement ratios.

Several additional factors also need to be borne in mind. In the main, the HET is dealing with cases from
the early 1970s at this stage. Over 30 years a number of those closest to those who died in these incidents
have since died themselves, moved away or feel unable to re-open old wounds. HET expect, and have taken
advice from expert groups, that levels of engagement will increase as we move chronologically through
the cases.

2. There are three main types of outcome based on HET set objectives

A Complete with family engagement 62%
B Complete without family engagement 38%
C Judicial Proceedings. HET have received advice from the PPS in
relation to a small number of cases and one file has been sent to the PPS.

The outcome of a case with family engagement is a qualitative issue, and is assessed by the HET via a Post
Resolution De-brief in relation to every family. The de-brief examines the extent to which families questions
have been answered and their satisfaction with their engagement with the HET. If there are any negative
issues raised by the family in relation to the questions the HET give a commitment to go back and look again.

It is very diYcult to measure families “satisfaction levels”. Whilst families may feel comfortable with the
HET process, they may not necessarily like or agree with the findings. We do get a lot of letters from families
thanking us for our work. The Committee met with some family representatives during their visit to HET.

To date families have raised 4,842 issues. The HET is currently reviewing its performance in this area to
seek to measure levels of satisfaction on an accurate basis.

HET experience of meeting and working with families indicate that there is an enormous spectrum of
family responses, which must be factored into evaluation of this complex area.

We work with families who feel very badly let down by “the system”, and who start with very little
confidence in the HET. We meet people who have, in the absence of factual information, created their own
narratives of events, and take some time to accept or even explore factual information that diVers from their
own perceptions.
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We meet with families who are openly hostile to HET, perhaps not because of the HET process, but
because they are angry and dealing with their own grief or emotions. People’s views change over time and
we have many letters from people who start oV hostile, but who six months later write to say they are very
glad they engaged.

The range of situations is as varied as the number of families involved, this makes quantitative evaluation
on these terms challenging. However HET is now looking at an external evaluation and has developed a
tender for this work, it is also looking at the possibility of a university study. These options however, can
incur significant costs. HET is conscious that the NIO has provided public funding that is intended for
reviewing cases—abstractions for secondary purposes must be closely evaluated and justified.

3. The HET have opened 1,107 cases. Reviews in 363 of these cases have been completed. The original
target in order to move through 3,268 cases within six years was to open and close 40 cases a month.
However, this was quickly revised. Before the first HET Strategic Evaluation in November 2006 was
completed, it was recognised that this original projection was not achievable. As a result of this, the team
revised their process; we recognise that whilst Reviews and Focussed Investigation can be completed, the
vital “People” part of the process does take longer.

The final family resolution part depends on various factors, including the number of questions raised, the
number of families HET is working with on a case (families involved in these kinds of trauma are often
fragmented) and the time it takes to get a date and time suitable to all parties for the resolution meetings.

HET has had to absorb the investigations required by the publication of the OPONI “Operation Ballast”
report into alleged collusion. These enquiries have had to be taken out of chronological sequence because
of the public confidence issues involved. It has required the HET to establish and deploy an entirely new,
external team, at a cost of approximately £1.6 million per annum. No additional funding was provided.

This will inevitably impact on the overall HET process, slowing down the rate at which other cases can
be progressed.

Our present estimate is that our last cases will be opened in December 2011. After that, a considerable
number may remain open whilst complex investigations are completed.

4. The NIO established a “Legacy Project Fund”, which amounted to £34 million. The HET’s original
allocation from this was £26 million, with other agencies (OPONI, PPS and FSNI) also taking monies from
the fund. The NIO has been very flexible in allowing HET to vive additional funds from unused allocations
from other agencies (eg the FSNI spend was £1 million less than anticipated).

HET has a budget of £7.6 million for the current financial year. The NIO project fund has two years left
of the original allocation.

The Chief Constable of the PSNI and the NIO are aware that the HET’s work will extend beyond the
current project funding. However, the establishment of the Bradley/Eames Committee on dealing with the
past means that all parties will await their findings and recommendations before embarking on further
financial planning.

I trust that this answers your questions. However, should you require any further information please do
not hesitate to contact me.

Dave Cox
Director
Historical Enquiries Team

6 May 2008

Written evidence from the Police Federation for Northern Ireland

1. The Police Federation for Northern Ireland is pleased to address the two issues raised by the
Committee. The Federation represents over 9,000 oYcers from the ranks of constable to chief inspector.
The breakdown in round figures is: 7,000 regular oYcers; 600 full-time reserve oYcers and just under 1,000
part-time police oYcers. The remit of the Federation is welfare and eYciency.

HET and Related Issues

2. This submission can aVord to be brief because the Federation defers to the PSNI on the factual issues
regarding the financial and operational consequences for the PSNI of servicing the various historical
inquiries. The evidence to the Committee already given by the Chief Constable indicates that the cost of
servicing the Historical Enquiries Team and the four inquiries of Finucane, Nelson, Hamill and Wright is
having a significant adverse aVect on the ability of the PSNI to meet its current policing obligations. We
consider that this pressure on police resources should be a matter of concern to be shared at the highest level
in Government. IneVective policing will not help to stabilise the still bedding down political institutions of
Northern Ireland.
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3. Unless there is some revision to the terms of HET the eVect on the operational capability of the PSNI
is likely to get worse with obvious consequences for policing objectives and public satisfaction. This situation
will be further aggravated as the full implication for assisting the 100 or so inquests scheduled over the next
couple of years starts to bear on the PSNI.

4. The Federation led the campaign to have all unsolved murders of the “Troubles” 1969–1998
re-examined. The initial prompt was our disquiet that the murder inquiries of Pat Finucane, Rosemary
Nelson, and in the same category but occurring later, Robert Hamill and Billy Wright, were absorbing
significant financial and expert resources while the unsolved murders of 211 police oYcers killed in the
execution of their duty were simply being ignored as dormant files. This was not a judgement on our part
that these high profile murders should not be investigated; it was simply our unpreparedness to accept that
the deaths of our colleagues seemed to count for less.

5. However, what we envisaged as an information sharing exercise with the families of victims (we had
only ever limited expectations that there would be criminal convictions flowing from the re-investigations)
has turned into a huge exercise requiring the commitment of £34 million albeit ring-fenced, the recruitment
of 180 investigators and support staV and a massive input of specialist knowledge and expertise from the
senior management levels of the PSNI, the latter costs of the which are not ring-fenced.

6. We would bracket with this burden the legal straitjacket in which the Police Ombudsman’s OYce has
found itself. It is duplicating the work of HET cases which have been referred to it and under current
legislation has no room to manoeuvre other than to accept any complaint arising from an HET investigation
or to ignore any request to investigate a complaint from any quarter no matter how far back.

7. PONI has not suYcient financial or professional investigatory resources required to fulfil this aspect
of its remit. In our view the answer is not to provide additional funds or skilled personnel (both of which
are in any case in short supply) but for Government to revisit the legislation to enable PONI to restrict its
focus to current complaints against the police and certainly nothing pre-1998.

8. The HET should be examining only those cases referred to it through the Victims Commissioners
acting at the request of a family. If a family is not willing to initiate an investigation it is dangerously
presumptuous for the HET to invite itself in and, in eVect, to force families to confront or become
acquainted with issues in a way that the family may have chosen or preferred not to.

9. The Federation supports the work of HET and believes it is providing valuable outcomes for victims’
families. But not all families wish to come to their investigative attention and their wishes should be
respected. A reprioritisation of the work of HET would ease the financial and resourcing problems of HET
and the PSNI.

10. Additionally, when one looks at the inability of HET and PONI to bring a legal conclusion, in the
sense of a prosecution through the courts, of the perpetrators of past terrorist crimes or the alleged crimes
of oYcers of the state, then the whole cost, purpose, scope and size of the investigatory apparatus, that is
PONI, HET, the public inquiries and the impending coroners’ inquests becomes questionable.

11. We suspect that there is not the political will to identify the perpetrators of many terrorists’ incidents
and it may not be in the long term public interest to risk a destabilisation of the current peace through
revelations or allegations incapable of judicial pursuit (as the Director of DPP has determined in the case
of Stevens III). The role of all the investigatory/inquiry bodies should therefore be reviewed for relevance
in the light of experience to date and within the context of the new Victims Commissioners and the
impending report of Eames-Bradley.

Inquiries Act 2005

12. With regard to the eVect of the Inquiries Act 2005 and the Regulation of Investigatory Powers Act
2005 we remain concerned that the law of unintended consequences might have been triggered by a seeming
conflict between the provisions of the two Acts.

13. It is inconceivable that the drafters of the Inquiries Act foresaw the situation in which the details of
informants would require to be disclosed or would become compromised at court because of the removal
of previous protection protocols. RIPA put the handling of informants onto a proper statutory framework
and gave much overdue guidance to police oYcers as to their legal responsibilities. By contrast it seems
unclear whether the protection of informants as to their identity has been undone through the Inquiries
Act 2005.

14. The recruitment of informants with their mix of motivations is extremely diYcult, given that in
terrorist culture the penalty of discovery is usually death. To have a situation whereby informants or agents
cannot be guaranteed permanent anonymity is counter-intuitive and patently ludicrous.

15. The experience of Northern Ireland in informant handling is now a lesson to be learnt throughout
the rest of the United Kingdom. The prevention of acts of terrorism as well as the conviction of the
perpetrators is a priority if lives are to be saved. If there is any legal doubt that the identities of informants
are liable to eventual disclosure then this loophole must be immediately closed.
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16. Given national newspaper reports that there were up to 2,000 sleeper terrorists in the UK, the
recruitment and protection of informants specifically tasked with infiltration has to be a priority for the
Government. It does not seem to be suYciently understood that when combating terrorism the immediate
priority for the police, security services and for the public is to save lives. In Northern Ireland four out of five
terrorist attacks were being thwarted. That level of success was due to the intelligence being gained through
informants. Success against the new terrorism in Britain will also be intelligence dependent and should not
be inhibited by inappropriately framed legislation.

Police Federation for Northern Ireland

13 March 2008

Written evidence from Sinn Féin

“The NI aVairs committee is to conduct a broad inquiry (announced 22 November 2007) into the administration
of policing and the criminal justice system in NI. The first phase of this inquiry will focus on two specific areas
of current concern:

1. The financial and operating consequences for the PSNI of servicing the various ‘historic inquiries’ into
past events in NI.

2. The eVect on the ability of the PSNI to bring accused persons to trial of provisions in the Public
Inquiries Act 2005 and in other legislation requiring the police to divulge information which might identify
a covert source.”

3. The families and legal representatives of people killed by agencies of the State, and in collusion with
Unionist paramilitaries, are entitled to the truth surrounding their loved ones deaths. It is the attempted
concealment and cover up of these facts which leads to inquiries, their huge costs etc. The cost of disclosure
is “political will” not millions of pounds.

— Approx 400 victims killed by British State agencies during conflict.

Approx 1,200 victims killed by Unionist paramilitaries during conflict.

British State has responsibility to address their role in these killings.

Shoot to kill/Plastic bullets/lmpunity/Collusion.

— British Government have used various measures to prevent families access to the truth. Perjury,
Public Interest Immunity Certificates, Destruction of evidence (weapons, files, statements),
Fabrication of evidence, Refusal to prosecute, Double standards to benefit agents of state.

— Scarman, Widgery, Stalker, Sampson, Stevens 1 & 11 & 111, Inquiries act have all been used by
the British Government to block the truth emerging.

— Comparison of over 15,000 republicans arrested, interrogated, tortured, charged, convicted in
“special” Diplock courts serving over 100,000 years in gaol between them to handful of British
security agents serving lenient sentences.

4. The PSNI cannot deal with the past. There needs to be the establishment of a credible, independent
mechanism which treats all victims equally without political bias. That is the task of all those in positions
of responsibility need to set themselves as a matter of urgency.

— British Government not neutral in this conflict. Cannot arbitrarily deal with issue.

— British Government need to acknowledge their role in conflict. Nearly 10 years after signing of
Good Friday Agreement (GFA) and British Government, its agents and agencies, have not
acknowledged their role in creating and maintaining conflict in Ireland.

— Legacy issues need an island-wide approach as identified by the G FA which was supported by
overwhelming majority of the electorate.

— Any investigation into the past needs to look at context of conflict and role of society as a whole
and how it contributed to conflict.

— Any process should be victim centred. Victims have a right both to acknowledgement and to
contribute to a changing society.

— An objective of any process should be healing—both for victims and for society in general.

Sinn Féin

February 2008
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Written evidence submitted by the RUC GC Widows Association

INQUIRY INTO ASPECTS OF POLICING IN NORTHERN IRELAND

On behalf of the RUC GC Widows Association, can I thank you for your kind invitation to give evidence
at an Inquiry into Aspects of Policing in Northern Ireland.

I have reflected upon this and do not feel that the Widows Association would be able to contribute usefully
to the work of the Inquiry through appearing independently. I have however spoken to the Chairman of the
Police Federation for Northern Ireland, Mr Terry Spence, and am content that our views would be
encompassed in their submission and subsequent oral evidence.

Wilma Carson
Chairperson—RUC GC Widows Association

13 March 20008

Supplementary evidence from the Northern Ireland OYce

INQUIRIES’ SECURITY PROCEDURES

Following the Northern Ireland AVairs Committee recent hearing with Minister of State Paul Goggins
MP, we undertook to write with further advice in relation to the procedures on security which Government
has agreed with the independent public inquiries into the murders of Robert Hamill, Rosemary Nelson and
Billy Wright. It is worth highlighting that the Billy Wright and Rosemary Nelson Inquiries do hold some
protectively marked material (PMM), whereas the Robert Hamill Inquiry holds no PMM. For that reason
this letter has focussed on the procedures which have been agreed with those two inquiries. As the Minister
made clear during the hearing, as a result of the recent loss of data by the Rosemary Nelson Inquiry, the
Government has engaged an independent security adviser to review all the arrangements that are in place
in each of the Rosemary Nelson, Billy Wright, Robert Hamill and Bloody Sunday Inquiries for the handling
and storage of protectively marked material and to ensure that each Inquiry is fully complying with the
procedures Government has agreed with them.

We have agreed a management statement with each Inquiry and it is this statement which forms the basis
of the NIO’s relationship with that Inquiry. For the two Inquiries which hold PMM, a further document
entitled “Protecting Sensitive Government Material” outlines in great detail all that is required of the
Inquiries for them to handle and hold sensitive information. This detailed document explains the need to
protect sensitive government information, and advises them on how to do it.

However, steps have been taken in addition to this management statement to provide adequate assurance
to Government departments and agencies that the PMM they have provided to the Inquiry will be securely
managed by the Inquiry. A set of risk-based protective security measures and procedures was developed with
each Inquiry and its implementation by the Inquiry was checked before it could receive PMM. This also
included a package of personnel security measures, on the basis that all security procedures and
arrangements will ultimately depend on the staV involved for their success. These covered:

— obtaining any additional vetting clearances recommended by Security Service advisers; (for
example, while key Inquiry staV already held DV clearances, other staV may have needed to obtain
clearances in order to manage the material, eg administrative staV, computer technicians etc)

— putting in place an interlocking package of physical security measures including physical
protection of the site and robust storage and handling arrangements for protectively marked
material in whatever form; hard copy and electronic;

— ensuring that individual staV are informed about the overall security policy and their personal
responsibility within that policy;

— putting in place a disciplinary regime to ensure that any breaches of the security arrangements
would be handled appropriately;

— appointment of a security coordinator within the Inquiry; and

— permitting appropriate ongoing outside auditing of all protective security arrangements applicable
to the operation of the Inquiry.
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The Security Service carried out an individual risk-based assessment of each of the sites of each Inquiry
where they were to hold PMM. It is worth re-emphasising that this exercise was carried out separately with
each Inquiry and that the inquiries were not assessed as one entity. The Security Service also provided a
single point of contact and support for protective security measures for the Inquiries, in order to facilitate
easy access to security advice and a means of assurance that proper measures were put in place.

By implementing these policies, we were able to assure ourselves that both Government and each of the
independent inquiries have fulfilled our various common law and statutory responsibilities. We considered
that it was important to satisfy ourselves that these security requirements were met in relation to personnel
before moving on to physical security requirements because, as mentioned previously, the success of any
physical security measures depends on the staV who have to implement and adhere to them.

As the list of measures makes clear, an important part of this security package was Government’s
insistence that the Inquiries should each establish a “security co-ordinator” post. By this measure we were
able to ensure that a responsible person in each Inquiry had undertaken to follow the advice laid out by the
Security Service that:

— protectively marked material should be stored and handled according to the recommended
protective security procedures;

— protectively marked material should be made accessible only to those who are appropriately
cleared and have a genuine need to know it;

— staV should be fully informed about their security responsibilities and be held accountable for any
failure to observe security procedures;

— staV should be encouraged to report security problems;

— suitable security procedures should be in place to deal with cleaners, contractors, visitors and
others who might have access to the premises; and

— staV should be made aware of the reasons for local security procedures such as locking up their
work at night.

I hope this provides you with a useful outline of the Government’s risk-based framework for guiding
judgements on whether sensitive Government-owned information can safely be placed in the care of the
independent Inquiries. If you require further detail, please let me know and I will seek to provide it at the
earliest opportunity.

Katie Pettifer
Deputy Director, Rights, Elections & Legacy
Northern Ireland OYce

10 June 2008

Supplementary evidence from the Northern Ireland OYce

RULE MAKING POWER UNDER INQUIRIES ACT 2005

Following the Committee’s recent hearing with Minister of State, Paul Goggins MP, the Northern Ireland
OYce undertook to provide you with further clarification in relation to the power under section 41(1)(b) of
the Inquiries Act 2005 to make rules relating to the return or keeping, after an inquiry, of documents given
to or created by the inquiry.

In the course of the hearing the Committee Chairman, Sir Patrick Cormack asked how Minister of State,
Paul Goggins MP would exercise these rule-making powers to give reassurance and whether he might seek
assistance from the Surveillance Commissioner on this matter.

Government recognises the importance of preserving the integrity of inquiry records and ensuring that
information is stored securely. However I should clarify that this rule-making power under section 41 of the
Act falls to the Lord Chancellor and not to the Minister and consequently we do not see any additional role
for the Surveillance Commissioner in this process.

The Lord Chancellor has in fact already exercised this power and has made rules covering all inquiries
established by UK Ministers under the Inquiries Act. These rules state that on conclusion these inquiries
must pass their records either to a UK Government Department or to the Public Records OYce, depending
on what the Minister who established them directs. In this, these rules have enshrined in statute what has
been customary practice in the past, that inquiries’ records are kept by their sponsor departments or by the
Cabinet OYce. The rules also ensure that it is possible to make appropriate provision for any highly
classified material.
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I would add that these rules do not apply to inquiries which were not originally established under the
Inquiries Act 2005 but which have subsequently been converted to inquiries under than Act. They do not,
therefore, apply to the Robert Hamill or Billy Wright Inquiries. However we would expect the same general
principle to be followed.

I hope this information is helpful. If you require further detail, please let me know and I will seek to
provide it at the earliest opportunity.

Katie Pettifer
Deputy Director, Rights, Elections & Legacy
Northern Ireland OYce

5 June 2008

Supplementary evidence from British Irish Rights Watch

Please find enclosed answers to a number of questions raised by Members of the Committee during the
session on 2 April 2008.

I am sorry that it has taken me some time to reply. The questions involved me in some very time-
consuming research.

Q336 by the Chair, regarding the number of HET cases BIRW is involved in

British Irish RIGHTS WATCH has provided information to the Historical Inquiries Team on 231
individuals concerning 105 incidents. In 13 of these cases, involving 36 victims, we have provided substantial
quantities of information, including, in those cases where the families of the victims have so requested,
helping them to formulate questions they would like the HET to attempt to answer (please see Q391).

Q381 The “Gentleman’s Agreement”

Please find the papers enclosed, as promised.26 I first came across the phrase “gentleman’s agreement”
during a meeting with the Historical Enquiries Team. After extensive research, I understand that the phrase
was first used during hearings of the Bloody Sunday Inquiry. I am afraid that I do not have the time or
resources to search the voluminous transcript of those hearings for the phrase, but I am told that it is there
somewhere for anyone who has the energy to find it. However, as the enclosed papers clearly show, much
more important than any term used to describe it is the policy, embodied in a police Force Order, which
decreed that any soldier who shot anyone in the very early years of the conflict was to be interviewed not
by the RUC but by the Royal Military Police, whose role was not to examine whether any crime had been
committed, but to assist the soldier in question. As was found in the case of Mrs Thompson (copy
enclosed),27 the court considered that this arrangement precluded any eVective investigation into her
mother’s death, contrary to Article 2 of the European Convention on Human Rights.

Q388 In how many of the HET cases in which BIRW is involved were the perpetrators terrorists?

In 77 of the 105 incidents the alleged perpetrators were paramilitaries.

Q360 In how many of the 30 to 50 cases would there be allegations of collusion by the security forces?

In nine of the 13 cases where we have been substantially involved there are allegations of collusion. In the
total of 105 cases where we have provided information there have 32 (including the nine just mentioned)
where collusions has been alleged.

Q396 Examples of patchy and superficial investigations by the Police Ombudsman?

As I mentioned in my evidence, it is diYcult to give specific examples without breaching our client’s
confidentiality. However, BIRW is on record as saying that we believe the Police Ombudsman’s
investigations into the firing of plastic bullets were too heavily reliant on police accounts. We find it diYcult
to square the fact that, although the Police Ombudsman has on occasion made recommendations for better
police practice, she has found every single firing that she has examined to have been lawful, proportionate,
and justified, with complaints made to us by solicitors of very serious injuries caused by plastic bullets.

26 Not printed here.
27 Not printed here.
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In one case that we can mention because it has been said publicly, that of the murders in February 2000
of David McIlwaine and Andrew Robb, there was a point when the Police Ombudsman was preparing to
sign oV on the police investigation as having been perfectly acceptable. It was only after we presented the
Police Ombudsman with a detailed analysis of the case that further questions were asked. We understand
that this is now a major investigation which may well result in severe criticism of police conduct.

In another case, involving a nationalist whose name and other details were found in the wallet of a member
of the security forces, the Police Ombudsman’s investigation seemed to us to be flawed in a number of serious
respects. After we made representations about the case, the Police Ombudsman carried out a further review,
but by then it was too late to make good the problems that we had identified.

In citing these concerns, I should like to emphasis that BIRW wholeheartedly supports the Police
Ombudsman as an institution. As I said in evidence, we tend not to hear from the satisfied customers, only
from those who have a complaint. As the Committee is no doubt aware, the Police Ombudsman has relied
for staYng on many external police oYcers on relatively short-term secondments, which has not led to good
continuity. Many of those who have come to us have complained about having to start again when a new
investigating oYcer came on board, and, as I said in my evidence, we have had numerous complaints about
the length of time that some investigations take.

However, none of these concerns should detract from the fact that the Police Ombudsman has done some
very important and courageous work, particularly in relation, for example, to the Omagh and McCord
cases.

Jane Winter
Director
British Irish Rights Watch

7 May 2008

Supplementary evidence from the Northern Ireland OYce

INQUIRY INTO THE POLICING AND CRIMINAL JUSTICE: EVIDENCE SESSION
21 MAY 2008

During the evidence session with Minister of State Paul Goggins MP, the Northern Ireland OYce
undertook to provide details on the number of cases opened by the Historic Enquiry Team where there has
been no request for an investigation by the victim’s family.

I can confirm that of the 1,107 cases currently open 58% of families have engaged with the HET at the
very beginning of the process. However many families who initially choose not engage subsequently change
their minds. Overall 63% of families have so far engaged with the HET process.

As the HET process is chronological most of the cases currently open (excluding those which are
exempted) date from the early 1970’s. The majority of families engaging with the HET process have
expressed their satisfaction with the experience and it is hoped that as this generally positive view is spread
more widely among victim’s groups and other family support organisations and as the process examines
more recent deaths family engagement rates will increase.

I hope this is helpful please let me know if the Committee require any further information.

Nichola Creagh
Policing and Security
Northern Ireland OYce

20 June 2008
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