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6.9 The amended draft Directive, document (c), takes account, by insertions into the
original text, rather than in a complete rewrite, of the European Parliament’s first reading
amendments to the draft Directive on civil liability, document (b). The Commission has
adopted 13 of the European Parliament’s amendments — the key ones would have the
effect of:

e introducing and defining “gross negligence”;

e requiring Member States to ratify the HNS Convention and the Bunker
Convention;

e requiring Member States which are still parties to the 1976 Convention on
Limitation of Liability for Maritime Claims to denounce it; and

e requiring Member States to monitor compliance with the Directive and to establish
penalties for its infringement.

The Commission would also accept a further five amendments subject to rewording, which
would have the effect of:

o amending when it would be possible to apply limitation of liability under the
LLMG;

o clarifying what items should be covered in the financial guarantee to protect
seafarers in the event of abandonment; and

e suggesting that the European Maritime Safety Agency (EMSA) be required to
perform the role of keeping a central register of financial guarantees.

6.10 When we first considered the draft Directive on flag state requirements in July
2006, we noted that:

o there was little appetite amongst Member States for this proposal;
o it was unlikely to be progressed with any expedition;

o the Government itself, whilst recognising that the performance of Member States is
variable in terms of enforcing internationally agreed standards on vessels flying
their flag, had reservations about the proposal; and

o we wished to hear from the Government as to how much success it was having in
amending the proposal so as avoid an unacceptable transfer of competence or, if
necessary, having it rejected.

In June 2007 we reported that:

o as expected, detailed discussions on the draft Directive had not yet commenced in
the Council;

o however, the European Parliament plenary first reading on 28 March 2007 adopted
51 amendments to the draft. These amendments added further requirements on
flag states and make the proposal even less attractive; and
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it was still not known when discussions on the proposal would begin in the
Council, since successive Presidencies had been reluctant to commence
negotiations on a measure strongly opposed by a number of Member States.*

In July 2008 we reported that:

there had continued to be no substantive discussion of this draft Directive at
working group level until the Slovenian Presidency took it forward;

during the negotiations in the Council the Commission had been prepared to
accept the deletion of references to several IMO conventions in the draft Directive
to help minimise the increase in Community competence in the maritime sector
and to make the proposal more palatable to Member States;

whilst the Government supported the objective of improving flag state
performance across the Community, it continued to consider that there were
better, non-regulatory ways of achieving this (such as submitting to audit by the
IMO as the UK did in 2006) without the need to increase Community competence;

additionally the Government held that the real problem of poor flag state
performance was with ships from a number of third country flag states, a problem
which this proposal would do nothing to address; and

despite the efforts made by the Slovenian Presidency and the Commission to
reduce the scope of the draft Directive, the Member States felt unable to support
the draft Directive on flag state requirements at the April 2008 Transport Council
and no further consideration had yet taken place.

6.11 When we first considered the draft Directive on civil liability in March 2006, we

noted:

a number of Government concerns — possible implications for negotiating future
amendments to the LLMC, introduction of the concept of gross negligence into the
limitation of liability for ships flying the flag of third party states, introduction of
this concept whilst failing to acknowledge the way in which most shipowners
insure their ships through the mutuality of Protection and Indemnity Clubs, a
possible reduction in the amount of available compensation and significant
additional administrative effort, contributing little to the overall safety of ships
calling at Member State ports and terminals and not applying to ships transiting
Member State or international waters on innocent passage;

it might be some time before negotiations allowed the Government to report back
to us on developments in relation to these concerns; and

we wished further information on two points — the Government’s attitude to
obligatory accession to the LLMC and compatibility of the draft Directive with the
principle of subsidiarity.

23 See headnote.
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In November 2007 we reported that:

there had not yet been any Council consideration of the draft Directive —
successive Presidencies were reluctant to carry the proposal forward;

the European Parliament had given it a first reading and had adopted 28
amendments;

the Government had considerable concerns in relation to those amendments;

the proposal had attracted widespread opposition from Member States and the
affected industries, with which the Government had consulted closely, and had
therefore lobbied MEPs in an attempt to moderate some of the provisions in the
document;

there was a subsidiarity issue which suggested to us that a draft Directive should
not be proceeded with at all and a Council Decision authorising, rather than
obliging, ratification would be preferable;

we still wished the Government to spell out its fears in relation to extending
external competence and the consequences for future amendment of the LLMC;
and

we wished to hear in due course about the planned partial Regulatory Impact
Assessment and about progress, or preferably about lack of progress, on the draft
Directive.*

6.12 When we considered the amended draft Directive on civil liability in December 2007,
we reported that:

the Government had noted the views of the Commission on the European
Parliament amendments, but continued to have significant reservations regarding
this proposal;

the likelihood of progress on this matter was no greater than before; and

we wished the Government to cover this document when next responding to us on
the original draft Directive.”

6.13 In July 2008 we reported also that the Government had told us that the Slovenian
Presidency had also brought forward discussion of the draft legislation on civil liability and
had commented that:

the Government had always doubted whether the Directive would work in
practice, for example, applying higher limits of liability to shipowners would not
provide a disincentive because the mutual system of marine insurance would
simply absorb costs;

24
25

Ibid.
Ibid.
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the proposal would also impose a substantial additional burden on state
administrations which would be tasked with certifying all ships on their registers
(confirming that insurance was in place) and ships from third countries entering
Member State ports and installations;

the Government considered that the intended benefit of the proposal could readily
be achieved by a Council Decision instructing Member States that have not already
done so to ratify the LLMC. This significantly increased the levels at which
shipowners were entitled to limit their liability; twelve Member States (including
UK) were parties and greater Member State ratification of this Convention would
extend the coverage of the higher limits of liability; and

most Member States agreed at the April 2008 Transport Council that there was no
need for Community legislation in this area — indeed, there had been even less
support for this proposal than on flag state requirements. No further consideration
had yet taken place.”

6.14 In July 2008 we reported also that the French Presidency had indicated its desire to
reopen the discussions on both the draft Directive on flag state requirements and the draft
Directive on civil liability in the second half of its Presidency and had scheduled a debate
for the December 2008 Transport Council. This was partly because the European
Parliament supported both proposals and was pushing for the Council to agree them but
also because France had indicated its support for both proposals. But the Government had
also told us that:

although supportive of the draft Directives, France did recognise that the majority
of Member States continued to oppose both proposals and that it would be very
difficult to secure an agreement on them;

the Presidency had therefore indicated that if, as expected, it proved impossible to
reach a political agreement on both proposals, it would try instead to secure some
form of Council Conclusion in place of the proposals;

on the draft Directive on flag state requirements this was likely to involve Member
States undergoing IMO audit and adopting the IMO Flag State Code and on the
draft Directive on civil liability ratifying the LLMC; and

the Government would be content for the Presidency to adopt such an approach.

We noted that it was possible that the two proposals would be overtaken by less
unacceptable mechanisms in relation to adherence to the IMO instruments and said that
we hoped to hear in due course that this was the case. Meanwhile the documents remained
under scrutiny.”’

26 Ibid.
27 Ibid.
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The Minister’s letter

6.15 The Parliamentary Under-Secretary of State at the Department for Transport (Jim
Fitzpatrick) writes now to tell us about the latest developments in relation to the draft
Directive on flag state requirements and the draft Directive on civil liability. By way of
introduction and reminding us that the European Parliament has consistently pressed for
all of the maritime safety proposals to be considered as a package and has been very
concerned about the lack of progress on the flag sate and civil liability legislation, the
Minister first tells us that:

e on 24 September 2008 the European Parliament completed its second reading of
the rest of the Erika III package proposals;

o the European parliament reinserted most of the amendments from its first reading
that were not included in the Council common positions, meaning that
conciliation is now the next stage for those proposals; and

e because it had no assurances that the Council would adopt the flag state and civil
liability legislation, the European Parliament also included amendments relating to
both draft Directives into their amendments on the draft Directives on vessel traftic
monitoring, port state control and ship inspection and survey organizations.

6.16 The Minister, recalling that the French Presidency was expected to reopen the
discussions on the flag state and civil liability legislation in the second half of its term, with
a debate scheduled for the December 2008 Transport Council, says that recently the
Presidency has been active in trying to secure a political agreement on both the draft
Directives. Following extensive negotiations during September 2008 the Presidency is now
seeking agreement at the Transport Council on 9 October 2008 on a “Member State
Statement” and political agreement on substantially amended versions of the draft
Directives.

6.17 The Minister says that the Statement, although not legally binding, provides a
commitment from the Member States to ratify certain IMO Conventions, if they have not
already done so, undergo IMO audit, improve their position on the Paris Memorandum of
Understanding on port state control inspections so that they are on its “white list” by
2012, and adopt the IMO Flag State Code. He comments that:

e none of these commitments are difficult for the Government to accept;
e it can therefore support the introduction of the Statement;

o essentially, the Statement provides a good deal of the real substance which the
Commission originally wanted in the flag state proposal, but which the Member
States were unwilling to sanction due to the significant transfer of competence
which would have resulted from the original draft Directive; and

28 The Paris MOU ranks flag states according to the detention record of their ships being detained by port state control
authorities. Ships on the “’black list” present the greatest safety and environmental risk, while those on the “grey
list” experience fewer detentions and those on the “white list” perform best of all.
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e as it is a “Statement” no competence issues are raised and most Member States
seem content to agree, although there are a few outstanding minor points of detail
or clarification which need to be addressed.

6.18 Turning to the flag state draft Directive the Minister tells us that the latest version of
the draft Directive is greatly amended from that rejected by the Council in the Spring of
2008. In order to secure agreement, the Presidency has removed most of the sections which
would have increased Community competence and the latest draft requires Community
flag states to:

o follow a consistent Community practice for allowing a ship to operate under its
flag, for accepting new vessels on their registers and for transferring vessels to
another flag state (including providing details of any deficiencies the vessel may
have to the new flag state);

o ensure that any detained vessels flying its flag are brought into compliance with the
necessary IMO ship safety requirements;

e maintain a database of information about the vessels on their registers;

e ensure that every five years they undergo an IMO Audit or an equivalent
independent audit . This requirement may be subject to a “sunset clause” in that it
would cease to apply if the IMO Audit Scheme were made mandatory at the global
level. This suggestion has been added as a means of trying to persuade Member
States to accept the Directive;

e develop and implement a quality management system for its flag state
responsibilities; and

e report to the Commission if they appear on the Paris Memorandum of
Understanding “grey list” for two successive years.

6.19 The Minister comments that, although this is quite a long list, there is little of genuine
substance and the Directive has such limited overall effect that it is quite hard to justify its
added value, adding that as presently drafted, the proposal does not address the real issue
which is the poor performance of non-Community flag states. He continues that:

e it is understood that there is still a blocking majority on the proposal even in its
present diluted form;

e however, in view of the efforts being made by the Presidency, the Commission and
the European Parliament it seems increasingly likely that further consideration
both before and during the forthcoming Council may enable an agreement to be
reached;

o the Government, whilst seeking to minimise the impact of the proposal, is
continuing to press for it to be blocked on the grounds that it is not consistent with
the principles of better regulation and will not achieve the Commission’s stated
objective; but
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o nonetheless, if a majority of the other Member States indicate their willingness to
accept a weakened proposal at the Council, the Government will also be willing to
agree to this, subject to securing a satisfactory agreement with the European
Parliament on all of the Erica III measures.

6.20 As for the civil liability draft Directive The Minister says:

e previous concerns regarding treaty law conflict with the United Nations
Convention on the Law of the Sea and the LLMC are negated by the current text;

e the administrative burden on Member States to issue verification certificates to its
merchant fleet and to third country ships calling at the ports of Community
Member States has been removed; and

o the proposal as currently drafted is now very close to what the Government can
accept as it is limited to a codification of an existing IMO Resolution, A.898, on the
responsibility of shipowners to maintain insurance, which the Government pressed
for at the time.

6.21 Finally, the Minister reiterates that:

“although a great deal has been achieved in recent negotiations by the UK and like-
minded Member States, the Government continues to be cautious about both the
Flag State and Civil Liability proposals and our possible support for any political
agreement will depend upon the outcome of negotiations with the Presidency and
European Parliament on the other measures comprising the whole third maritime
safety package.”

Conclusion

6.22 We are grateful to the Minister for this account of the latest developments on these
two legislative proposals. We recognise that, although they remain on the table,
progress has been made towards rendering them harmless. We recognise also that there
may be sufficient progress on amending the draft Directives and on securing an
acceptable agreement with the European Parliament on the other elements of the Erica
III package to persuade the Government to concur in their adoption.

6.23 So, although we are keeping the two proposals and documents (a), (b) and (c),
under scrutiny pending an account of the outcome of the Transport Council of 9
October 2008, the Government may, in accordance with paragraph (3)(b) of the
Scrutiny Reserve Resolution and if it becomes appropriate at that Council, join in an
agreement on the draft Directives.
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7 Cross-bord

er healthcare

(a)

(29811)
11327/08
COM(08) 415

+ ADD 1

(b)

(29786)
11307/08
COM(08) 414

Commission Communication: A Community framework on the
application of patients’ rights in cross-border healthcare

Commission staff working document: Towards a renewed social
agenda for Europe — citizens’ well-being in the Information
Society

Draft Directive on the application of patients’ rights in cross-
border healthcare

+ADD 1 Commission staff working document: impact assessment
+ ADD 2 Commission staff working document: summary of impact
assessment
+ ADD 3 Commission staff working document: Towards a renewed social
agenda for Europe — citizens’ well-being in the Information
Society
Legal base (b) Article 95 EC; QMV; co-decision
Department Health
Basis of consideration Minister’s letter of 9 September 2008
Previous Committee Report HC 16—xxviii (2007-08), chapter 2 (22 July 2008)
To be discussed in Council December 2008
Committee’s assessment Legally and politically important

Committee’s decision

Tag Minister’s letter to debate in European
Committee on 21 October 2008

Previous scrutiny of the documents

7.1 When we considered these documents in July,” we noted that the European Court of
Justice has consistently ruled that patients who go to another Member State for healthcare
are entitled to reimbursement of the cost by their home Member State if they would have
been entitled to the treatment in the home State. The Court’s judgements have, however,
left a good deal of uncertainty. So, in 2006, the Commission initiated consultations on nine
questions about what action, if any, is necessary to clarify the rights and duties of patients,

29 See headnote.
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Member States and health providers.”® In the light of the responses, the Commission
produced these documents.

7.2 Document (a) introduces the Commission’s proposals for new legislation on cross-
border healthcare. Document (b) is a draft Directive to give effect to the proposals. The
draft Directive provides, for example, that patients would be entitled to reimbursement,
without prior authorisation, for treatment in another State which did not involve an over-
night stay in hospital so long as they would have been entitled to the treatment in the home
State. The amount reimbursed would be limited to what the cost of the care would have
been in the home State.

7.3 The Minister of State at the Department of Health (Dawn Primarolo) told us that the
Government considers the draft Directive helpful because it clarifies the case-law on cross-
border healthcare. The Government believes it is imperative, however, that the home
Member State should retain responsibility for deciding entitlements to healthcare and that
Member States should be able to have a system of prior authorisation. The Government
would seek to protect this principle during the negotiation of the draft Directive.

7.4 We agreed with the Minister and the Commission about the desirability of EC
legislation to clarify the entitlement to reimbursement for cross-border healthcare and the
responsibilities of the home Member State and the Member State in which the treatment is
given. Because of its importance, we recommended the draft Directive for debate in the
European Committee before it is considered by the Council of Ministers in December. The
debate will be on 21 October.

Our questions and the Minister’s replies in her letter of 9 September

7.5 In chapter 3 of our Report of 22 July, we asked questions about document (b) to which
we believed it would be useful to have the Minister’s answers before the debate. The
Minister has now replied. Our questions (in bold italics) and the Minister’s responses are
set out below.

Article 95(2) of the EC Treaty provides that the Council may not adopt measures under
that Article which relate to the free movement of persons. The Commission cites Article 95
as the legal base for the draft Directive. The proposed Directive appears to relate to the
free movement of people within the EU (as well as the freedom to provide services
conferred by Article 49 of the EC Treaty). So we asked the Minister for her opinion on
whether Article 95 is an appropriate legal base for the draft Directive.

7.6 In her letter of 9 September, the Minister tells us that she believes the draft Directive
relates to the freedom to obtain services rather than the free movement of people. She is,
therefore, content with the citation of Article 95 as the legal base. She adds, however, that
she thinks that the relevant Recitals to the draft Directive “could be clearer in explaining
that the directive relates to the freedom to obtain services”. She has asked her officials to
raise the point with the Commission.

30 (27900) SEC(06) 1195/4: see HC 34—xlii (2005-06), chapter 3 (7 November 2006).
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Article 6(1) of the draft Directive imposes a duty on the home State “to ensure that
insured persons travelling to another Member State for the purpose of receiving
healthcare there ... will not be prevented from receiving healthcare provided in another
Member State ...”. We asked the Minister for her view on the scope of that duty and on
whether it is reasonable and enforceable. We asked because it is not apparent that the
duty is limited to events within the home State, or that the home State has any power to
require healthcare providers in another State to treat a patient. We questioned, therefore,
how the home State could “ensure” that the patient was not “prevented” from receiving
the desired care.

7.7 In reply, the Minister says:

“Overall, I believe that the draft directive’s intention is clear in relation to the duties
on the home state and the Member State of treatment. Article 11 provides that the
Member State of treatment’s legislation applies when the patient is there. From this, I
interpret that the home State (the ‘Member State of affiliation’) is not expected, or
able, to assume responsibility for treatment in another Member State. However, I
agree that the wording in article 6(1) is perhaps not as clear as it could be. My
officials [will] be asking for clarification [of] the European Commission’s intentions
behind this wording.”

Article 18 of the draft Directive would give Member States a duty to collect statistics about
cross-border healthcare. We noted that Article 285 of the EC Treaty contains a specific
legal base for legislation on the production of statistics necessary for the performance of
the Community’s activities. So we asked the Minister for her opinion on whether Article
285 EC, rather than Article 95, should be cited as the legal base for Article 18 of the draft
Directive.

7.8 The Minister tells us that Article 18 appears to her to be “an incidental measure which
supports the predominant purpose of the directive” and that she is satisfied that Article 285
of the Treaty need not be cited as the legal base for the proposal.

Article 19 of the draft Directive provides for the establishment of a committee of
representatives of the Member States, chaired by the Commission, to advise the
Commission on the implementing measures required by Articles 8(1)(b), 10(3), 12(3),
15(3) and 17(4). We asked the Minister if she considers it satisfactory to delegate to the
Commission authority to legislate on all these matters and whether she is satisfied that
Member States will have sufficient control over the contents of the measures.

7.9 In reply, the Minister tells us that:

“During negotiations my officials will be looking for a clear understanding of the
scope of these powers and will be seeking to ensure that comitology is limited to
technical implementing measures, rather than substantive measures. We will take a
full part in decisions taken using the comitology procedure.”
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Conclusion

7.10 We are grateful to the Minister for her answers. We believe they will contribute
usefully to the debate of documents (a) and (b) in the European Committee on 21
October. Accordingly, her letter of 9 September should be tagged to that debate.

7.11 We welcome the Minister’s intention, in the light of our questions, to obtain
clarification of the draft Directive. We should be grateful if she would provide us with
progress reports on the negotiations both on those points and on the rest of the text.

8 Cyprus: the Green Line Regulation

(29947) Commission Communication: Annual Report on the implementation
12728/08 of Council Regulation (EC) No.866/2004 and the situation resulting
COM(08) 529 from its application

Legal base Article 2 of Protocol 10 and Article 6 of Protocol 3 of
the Act concerning the conditions of accession of the
Republic of Cyprus; unanimity.

Document originated 27 August 2008

Deposited in Parliament 16 September 2008

Department Foreign and Commonwealth Office

Basis of consideration EM of 2 October 2008

Previous Committee Report None; but see (29623) 8483/08: HC 16-xxi (2007-08),
chapter 16 (14 May 2008)

To be discussed in Council 16 October 2008 General Affairs and External
Relations Council

Committee’s assessment Politically important

Committee’s decision Not cleared; further information requested

Background

8.1 Since Turkish troops landed in Cyprus in 1974 the island has been effectively
partitioned and approximately 36% of the territory of the Republic is not under the control
of the Government of the Republic of Cyprus (RoC). A “Green Line” buffer zone divides
the island and is patrolled by United Nations forces. A significant Turkish troop presence
remains in the northern part of Cyprus.

8.2 Pending a settlement of the Cyprus problem, Article 1 of Protocol 10 of the Act of
Accession provides that the application of the EU’s acquis will be suspended in those areas
in which the Government of the Republic of Cyprus does not exercise effective control —
that is, the northern part of the island.
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8.3 Article 2 of Protocol 10 states that the Council should define the terms under which the
provisions of EU law should apply to the line dividing the island (the Green Line).

8.4 Protocol 3 of the Act of Accession puts in place special arrangements for the Sovereign
Base Areas (SBAs).

8.5In March 2004, the Commission drafted a Regulation setting out special rules
concerning the crossing of persons, goods and services that should apply to the Green Line.
To ensure its effectiveness, this also covered the boundary between the northern part of
Cyprus and the Eastern Sovereign Base Area (ESBA). The then Committee cleared the
draft Regulation on 31 March 2004.”!

8.6 In the 24 April 2004 referendums on the UN Settlement Plan for Cyprus, the Greek
Cypriot community rejected the Plan, while the Turkish Cypriot community voted in
favour. It was therefore necessary to put a revised Regulation in place before 1 May 2004
(when Cyprus and the other nine Accession States joined the Union) reflecting the
determination of the 26 April General Affairs and External Relations Council (GAERC)
that post-accession arrangements should take “due account of the Council’s desire to send
a signal of encouragement to the Turkish Cypriot community that its future rests in a
united Cyprus within the European Union”. A revised Green Line Regulation was agreed
on 29 April 2004, which the then Committee cleared on 18 May 2004.%

8.7 This revised Regulation covers, among other things, trade, movement of people,
Customs, food safety, taxation and travel facilities. It seeks to balance a clear legal
framework facilitating trade and other links between the two parts of the island with the
safeguarding of public and animal health within the single market. Compared with the first
draft of the Regulation, it significantly extended the range of products that could be traded
across the Green Line (with the exception, on food safety grounds, of animals and animal
products, all goods wholly produced in the north or substantially manufactured there
would be able to cross, as long as they meet EU requirements) and gave a stronger role to
the Commission:

o making it responsible for authorising bodies able to certify the origin of goods in
the northern part of Cyprus, in agreement with the Government of the RoC; and

o giving it the power to change the crossing points between the RoC and the north of
the island and to change the requirements that apply to the goods crossing, again
with the agreement of the RoC (rather than at the request of the RoC, as previously
required).

8.8 It included a provision for an annual review, which would also look at the value and
volume of trade flows.

8.9 On 14 May 2008 we considered a proposal to amend Green Line Regulation 866/2004
which, as the then Minister for Europe explained in his 8 May 2008 Explanatory
Memorandum, like previous amendments to the Regulation, was designed to further

31 See (25450) 7174/04: HC 42—xvi (2003-04), chapter 8 (31 March 2004).
32 Ibid: (25640) 8208/04: HC42—xx (2003-04), chapter 21 (18 May 2004).
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facilitate trade across the Green Line, while safeguarding the proper functioning of EU
rules and policies within the single market. He described this specific amendment as
“mainly technical in scope”, covering the lifting of duties on agricultural products, allowing
the temporary importation (six months) of goods, and increasing the limit on the total
value of personal goods bought in the northern part of Cyprus, and carried over the Green
Line into the areas where the Government of the RoC exercises effective control to €260
(the then limit being €135). He went on to reiterate the Government’s well-established
position on ending the isolation of the Turkish Cypriot community and facilitating
reunification by encouraging the economic development of the Turkish Cypriot
community, noting that, in the event of a comprehensive settlement to reunite Cyprus, the
Green Line Regulation would become null and void, “and free-trade would flourish
between the two communities.” He further noted that, on March 21, the leaders of both
communities met and agreed to start fully-fledged UN-led negotiations, and that
preparatory work by working groups and technical committees had now started; he
congratulated them and underlined his support for the UN’s efforts to achieve “a
comprehensive Cyprus settlement based on a bi-zonal, bi-communal federation with
political equality”, and he looked forward “to substantive progress towards this end being
made.”

8.10 On previous occasions we had cleared such amendments without a substantive
Report to the House, since they were of a similar technical nature, and likewise raised no
political and legal questions. On this occasion, however, and in contrast to previous such
occasions, we judged that the positive political developments to which the Minister
referred warranted a brief Report.”?

The Commission Communication

8.11 The Commission Communication is the annual report on the implementation of the
Regulation — in this case, from 1 May 2007 to 30 April 2008. Figures in the report
demonstrate an increase in the total value of goods crossing the Green Line; e.g., the total
value of recorded trade across the Green Line during the reporting period amounted to
€4,473,408, compared to €3,380,805 in the previous reporting period. But the report notes
that the overall scale of Green Line trade continues to remain limited by a number of
obstacles to cross-communal trade, including the fact that Turkish Cypriot commercial
vehicles cannot move freely across the island and the difficulties Turkish Cypriots traders
have in stocking their products in stores and shops in the ROC-controlled areas.

8.12 The report also highlights the Commission’s concern over the high number of illegal
migrants crossing the Green Line. The Commission recalls that, according to Article 2 of
the Green Line Regulation, the RoC “shall carry out checks on all persons crossing the line
with the aim to combat illegal immigration of third country nationals and to detect and
prevent any threat to public security and public policy” and that “such checks shall also be
carried out on vehicles and objects in the possession of persons crossing the [Green] Line”;
while Article 3 states that “effective surveillance shall be carried out by the Republic of
Cyprus all along the Line, in such a way as to discourage people from circumventing
checks at the crossing points.” It says that the number of third country nationals crossing

33 See headnote: (29623) 8483/08: HC 16—xxi (2007-08), chapter 16 (14 May 2008)
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the Line illegally “remains an area of serious concern”: in the reporting period, according to
the data submitted by the RoC authorities, “the total number of detected (or apprehended)
illegal immigrants more than doubled, from 2919 to 5844, “the highest level ever”; of these,
5710 entered the government-controlled areas across the Line, 128 entered via the
Sovereign Base Area and 6 directly into the government-controlled areas; the main
countries of origin were Syria (37 %), the West Bank (16 %) and Iran (9 %); 3470 out of the
5844 later applied for asylum.

8.13 The Commission then says that, “according to the Republic of Cyprus authorities, the
part of the Line most vulnerable to illegal migration is in the Sovereign Base Area.” The
Commission notes that the SBA Police, SBA Customs and Immigration Department and
UK military resources work together to combat illegal migration; the SBA Customs and
Immigration Department having recruited 10 new officers, “the number of operational
teams working at the Line was increased from 3 to 5, additional trainings in customs and
training controls were carried out, various technical assets were procured and the SBA
authorities continue to share intelligence and maintain a good cooperation with the
Turkish Cypriot community.” According to information from the latter, the Commission
says that 4,234 third country nationals were refused entry to the northern part of Cyprus in
2007 and 1,030 in the first four months of 2008; 244 illegal immigrants were detained in
2007 and 150 in the first four months of 2008; 1,155 persons were deported (via Turkey) in
2007 and 488 in the first four months of 2008.

8.14 The Commission says that it has maintained a constructive dialogue with the relevant
authorities of the RoC and the SBA Administration at working level. However, with regard
to the surveillance of the Line, over the reporting period, the RoC “remained reluctant to
take any measure which possibly could lead to the Line taking on the appearance of an
external border.” No exchange of information with the Turkish Cypriot community took
place. In view of “the worryingly high numbers of illegal immigrants, the Commission is of
the opinion that the surveillance of the Line between the crossing points conducted by the
Republic of Cyprus pursuant to Art 3 GLR and by the Sovereign Base Area Administration
pursuant to Art 2 (5) GLR needs substantial strengthening.” The Commission
recommends that “in particular the authorities of the Republic of Cyprus take concrete
steps without delay in order to comply with their obligation as regards the surveillance of
the Line as defined in the Green Line Regulation also in view of the future participation of
Cyprus in the Schengen area.” Noting that the Green Line does not constitute an external
border, the Commission nonetheless says that “the surveillance obligations of the Republic
of Cyprus on the government-controlled side of the Line should be met effectively while at
the same time minimising any hindrance to contacts between the two Communities.”

The Government’s view

8.15 In his Explanatory Memorandum of 2 October 2008, the then Minister for Europe at
the Foreign and Commonwealth Office (Mr Jim Murphy) says that the Government
remains committed to ending the isolation of the Turkish Cypriot community and to
facilitating the reunification of Cyprus by encouraging the economic development of the
Turkish Cypriot community. Increased trade between north and south will, he says,
contribute to the integration of the island and reduce the disparity in economic activity
between north and south: the increase in trade highlighted in the report is thus a positive
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development, as it encourages greater cross-communal contact and highlights the many
economic benefits of a settlement; the opening of the Ledra Street crossing in April 2008, in
the centre of Nicosia, will further increase the amount of persons and trade crossing the
Green Line.

8.16 With regard to a comprehensive settlement to reunite Cyprus, at which point “the
Green Line Regulation would become null and void, and free-trade would flourish between
the two communities”, the Minister notes that on 3 September 2008 the two leaders in
Cyprus started direct negotiations aimed at reunifying Cyprus. These negotiations
“arguably offer the best opportunity in a generation to finally achieve a comprehensive and
durable Cyprus settlement, which all Cypriots can accept”; the UK “will continue to engage
closely with all parties, in the region and wider, to support the efforts of the two leaders.”

8.17 Turning to the Commission’s concerns about illegal immigration across the Green
Line, the then Minister says that he “considers that the current Green Line Regulation is
sufficient to protect the security of the EU, including by addressing illegal immigration and
by regulating the flow of goods into the single market”, and that “the SBA authorities will
continue to work closely with their Cypriot counterparts and the Commission to ensure
that we present a united front against illegal migration in the Eastern Mediterranean.”

8.18 He concludes by noting that he expects this report to be agreed at the 13 October 2008
GAERC.

Conclusion

8.19 It seems to us that the issue is not whether the current Green Line Regulation is
sufficient to protect the security of the EU, but how effectively it is working. The
Commission does not think that it is working as well as it should or could. This view
seems at odds with the Minister’s picture of a continuing and united front against
illegal migration in the Eastern Mediterranean between the SBA, the Commission
authorities and their Cypriot counterparts.

8.20 Despite the tiny proportion of those concerned being detected or apprehended in
the SBA — 128 out of 5844 — and the increased resources already invested there, the
Commission nonetheless calls for substantial further strengthening. The then Minister
made no comment on this. We ask if the present Minister agrees with this assessment
and, if not, what it is proposed should be done.

8.21 The Commission clearly regards the approach of the RoC as inconsistent with its
obligations and of particular concern in the light of future participation in the
Schengen area. We should be grateful if the new Minister would explain the
Government’s views on the Commission’s recommendations more fully than has her
predecessor, in particular whether the Government agrees with the Commission and, if
so, what action the Government proposes to take to help the Commission secure their
effective implementation.

8.22 In the meantime we shall retain the document under scrutiny.



42 European Scrutiny Committee, 34th Report, Session 2007-08

9 Value added taxation

(29836) Draft Council directive amending Directive 2006/112/EC as regards
11615/08 reduced rates of value added tax
+ ADDs 1-2
COM(08) 428
Legal base Article 93 EC; consultation; unanimity
Document originated 7 July 2008
Deposited in Parliament 11 July 2008
Department HM Treasury
Basis of consideration EM of 22 July 2008
Previous Committee Report None
To be discussed in Council November 2008
Committee’s assessment Politically important
Committee’s decision Not cleared, further information awaited
Background

9.1 The general rules on value added taxation are laid down in Council Directive
2006/112/EC, the VAT Directive. A succession of Directives, the current of which is
Council Directive 2006/18/EC, allow “experimental” reduced rates for certain labour-
intensive services, for example minor repairs of bicycles or shoes; renovation and repairing
of private dwellings; cleaning in private households; domestic care services and
hairdressing. The experiment was initiated to test the impact of such reduced rates on job
creation and combating the black economy. This Directive expires on 31 December 2010.

9.2 Other discrete pieces of VAT legislation allow, normally by way of derogations, certain
Member States to apply reduced rates to restaurant services and some further aspects of
house building and maintenance. Some of these provisions also expire on 31 December
2010.

9.3 The current reduced rates Directive required the Commission to present to the Council
and the European Parliament, by 30 June 2007, an overall assessment of the impact of
reduced rates applied to locally supplied services, including restaurant services, notably in
terms of job creation, economic growth and the single market. This requirement was
fulfilled with publication of Copenhagen Economics’ Study on reduced VAT applied to
goods and services in the Member States of the European Union on 21 June 2007.>* The
study concluded that carefully targeted reduced VAT rates can result in the intended policy
benefits.

34 See http://ec.europa.eu/taxation_customs/resources/documents/taxation/vat/how_vat_works/rates/
study_reduced_VAT.pdf.
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The document
9.4 This draft Directive would amend the VAT Directive so as to:

o make permanent, from 1 January 2011, the possibility of reduced rates for labour-
intensive and locally supplied services;

o allow Member States to apply reduced rates to any of the listed categories of
service, compared to the current limit of three;

o extend the scope of reduced rates to certain other specified labour-intensive and
locally-supplied services, including restaurant and catering services, gardening and
landscaping services, the repair, cleaning and maintenance of movable property
and personal care of the kind normally provided in hairdressing salons and
personal grooming establishments;

e remove arbitrary borderlines of which services are eligible for reduced rates, for
instance at present the labour-intensive services experiment allows for a reduced
rate for repairs to certain household items but not other similar items; and

o expand the reduced rates currently permitted in the housing sector, removing the
requirement that certain works to housing may only be reduced-rated when
“provided as part of a social policy” and adds repair, maintenance and cleaning of
housing (currently in the list of labour-intensive services). The provision is also
extended to permit a reduced rate to be applied to the repair and maintenance of
places of worship and historical monuments recognised by the Member State
concerned.

9.5 The Commission’s impact assessment on these aspects of the draft Directive concludes
that applying reduced rates to the specified labour-intensive and locally-supplied services
may give rise to various beneficial effects, although this will very much vary on the
economic context (and broader tax policies) within each Member State.

9.6 The draft Directive also includes what the Commission describes as technical
amendments to the VAT Directive. These incorporate legal drafting amendments,
clarifications and revisions of Annex III of the VAT Directive (which lists the goods and
services to which reduced rates may be applied) to take account of technical progress or
remove current inconsistencies. The changes include permitting a reduced rate for
audiobooks and a rewording of the provision which currently allows Member States to
apply a reduced rate to the reception of radio and television broadcasting services.

The Government’s view

9.7 The then Financial Secretary to the Treasury (Jane Kennedy) says that the draft
Directive has no direct policy implications for the UK —none of the proposed changes
would have any impact on any of the reduced or zero rates currently applied in the UK, nor
would the Government be obliged to introduce any new reduced rates that are agreed.

9.8 The Minister continues that the Government:
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e welcomes the Commission’s recognition that there are cases where broader
developments may necessitate a re-examination of aspects of the existing
agreements on reduced VAT rates;

e is generally supportive of the draft Directive, consistent with its position of
supporting the flexibility of Member States to apply their own choice of VAT rates
in support of their domestic priorities and social objectives, provided that this does
not materially affect the functioning of the single market;

e particularly welcomes the proposal for a reduced rate for the repair and
maintenance of places of worship and monuments recognised by the Member State
concerned, for which it has strongly advocated;

o will carefully examine the proposed technical amendments in further detail with
other Member States, as there is a need to consider the possible risks to the single
market arising from a reduced rate being applied to some of the supplies suggested;
and

o finds it regrettable that the Commission’s impact assessment did not examine the
proposed technical amendments.
Conclusion

9.9 We believe that the increased flexibility for Member States in the application of
VAT rates that is the principal purpose of this draft Directive is to be welcomed.
However we note the Government’s wish to explore further the so-called technical
amendments in the document and share its regret that this aspect of the proposal was
not covered in the Commission’s impact assessment.

9.10 Before considering the draft Directive further we should like to hear from the
Government:

¢ about the outcome of its examination of the technical amendments; and

o whether it has had any success in getting an impact assessment on those
amendments from the Commission.

Meanwhile the document remains under scrutiny.
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10 European Private Company

(29790) Draft Council Regulation on the Statute for a European Private
11252/08 Company.
+ ADDS 1-3

COM(08) 396

Legal base 308 TEC

Document originated 25 June 2008

Deposited in Parliament 7 July 2008

Department Business, Enterprise and Regulatory Reform

Basis of consideration EM of 18 July 2008

Previous Committee Report None; but see (24609) 10041/03 HC 63-xxviii (2002-
03) chapter 13 (2 July 2003)

To be discussed in Council No date set

Committee’s assessment Legally and politically important

Committee’s decision Cleared

Background

10.1 This proposal forms part of the wider EU Small Business Act (SBA), a package of EU
measures designed to assist small and medium-sized enterprises (SMEs). The objective of
the SBA is to make it easier for SMEs to do business in the single market and consequently
improve their market performance.

10.2 In 2001 the EU adopted the European Company Statute (Societas Europea) which
established a new form of public company incorporated at EU level. The Commission first
broached the idea of creating an equivalent legal personality for private companies in its
2003 communication entitled “Modernising Company Law and Enhancing Corporate
Governance in the EU — A plan to move forward.” The previous Committee cleared the
communication on 2 July 2003.

The Document

10.3 This proposal for a European Private Company (SPE) is intended to complement the
existing European Company Statute. The proposal would allow companies to be formed
following the same company law provisions across Member States. In accordance with the
framework objectives of the SBA and the communication on “Modernising Company
Law” the proposal aims to reduce compliance costs for the creation and operation of
business arising from the disparities between national rules both on formation and on the
internal operation of companies.

10.4 The proposal is brought forward under Article 308 as there is no other power under
the EC treaty which could provide for the establishment of legal personalities for private
companies. The same provision was used for the establishment of the European Company
Statute.
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10.5 The proposal does not affect matters related to tax law, accounting or the insolvency
of the SPE. These matters will continue to be governed by national law and existing
Community law instruments where relevant. Nor does it deal with the contractual rights
and obligations of the SPE or those of its shareholders other than those deriving from the
articles of association of the SPE. It also does not regulate on labour law beyond the articles
on Employee Participation.

10.6 The proposed legal personality for private companies is not intended to replace
existing national forms of incorporation. Analogous to the Societas Europea the SPE would
work as an alternative to incorporation under national law, and individual companies
would be free to decide whether they wish to use the SPE, after considering the benefits
when compared to national company law forms. In the UK the equivalent would be the
private limited company. It is expected that only private companies who do extensive
business in two or more Member States would consider the SPE as an alternative form of
incorporation.

The Government’s view

10.7 In his letter of 18 July 2008 the Parliamentary Under-Secretary of State for Trade and
Consumer Affairs at the Department for Business, Enterprise and Regulatory Reform
(Gareth Thomas) summarises the proposal as follows:

“The Government is supportive of proposals which reduce the costs and burdens on
companies, particularly SMEs. It therefore supports the overall objectives of this
proposal which it hopes will go some way to reducing costs and bureaucracy for
SMEs, leading to increased competition in the single market.

“The proposal for a European Private Company statute is enabling legislation.
Companies will not have to do anything unless they choose to become an SPE rather
than a UK limited company or another national form.

“The current proposal allows an SPE to be set up from scratch without a requirement
for the company to have a presence in more than one Member State. This is a key
difference between the SPE and the European Public Company. The Government
has supported EU action that makes it easier for companies to set up cross-border
operations, for example the Cross Border Mergers Directive. It therefore believes that
it is preferable for the SPE to be available only to those entities with a presence in
more than one member state. This would make it easier for entities to identify
whether the SPE would potentially be an appropriate company form of choice for
them.

“Although the SPE will harmonise some of the requirements of 27 member states a
great deal will still remain in national law. Therefore any entity who wants to
consider whether to become an SPE will still have to engage with lawyers and
consultants to assess the appropriateness of the SPE for their own circumstances.

“The SPE regulation contains some requirements that are almost identical to UK law,
some that are more lenient and some more stringent. We consider each difference on
a case by case basis to:
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a)  determine whether we believe that national legislation should apply, this might
be the case when there is a need to properly respect the different traditions in
Member States, or to retain a balance with other particular aspects of the
national company law regime.

or:

b)  if harmonised requirements at the EU level would be helpful and appropriate,
whether we should press for changes to the proposal as it stands.

“We have no evidence to suggest that companies will transfer to an SPE simply to
circumvent national legislation. The reputation of the UK private limited company is
so strong that to move to an untried and in the short term unknown vehicle will not
be particularly attractive unless the company is working in more than one member
state and therefore considers that the SPE provides some clear benefits.

“One aspect that we will need to consider carefully is directors’ duties as this was an
important issue during the passage of the Companies Act 2006 which placed
directors’ duties on a statutory footing. The proposal provides for minimum
directors’ duties to be governed by the SPE Regulation but then refers back to some
aspects of national legislation for additional duties a Member State might wish to

apply.

“In addition the proposal may require new legislative provision: where an EPC
already subject to employee participation wishes to transfer its registered office to
another Member State, there are new procedures which are applicable if there are
fewer or no participation rights in the new (‘host’) Member State. In that case
negotiations are required with a view to permitting employee participation. If these
do not bear fruit, the laws of the home Member State (if any) relating to employee
participation will apply.”

10.8 The Minister also refers to the recent consultation exercises undertaken by the
Government and the Commission:

“An informal consultation was undertaken during 2005 when the EPC was first
muted. At that stage there appeared to be little interest from UK companies. The
Commission consulted during 2007. The response rate was low (only 75 from across
the EU and only 7 from the UK) but 75% of these supported some form of
intervention to reduce costs, legal barriers and bureaucracy for companies who work
in more than one member state. In addition the European Test Panel (a group of
businesses who are contacted by member states to comment on new proposals) was
consulted with over 500 responses from business.

“Over the last six months BERR has discussed the issue with the CBI, British
Chambers of Commerce, and Law Society. All have indicated that the proposal may
be helpful and used by some UK companies, particularly larger SMEs, who want to
work in other member states through the establishment of subsidiaries. BERR plan to
undertaken [sic.] a formal consultation in the Autumn of 2008.”
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Conclusion

10.9 We thank the Minister for his informative and helpful comments. As the proposed
new legal personality for private limited companies is intended to work as an
alternative and not as a replacement to existing national regimes, we do not object to
the proposal on subsidiarity grounds. Nor do we see any major problems with the
substantive provisions in their present form. For this reason we are content to clear the
document but ask the Minister to keep us informed of any developments in the
negotiations, especially where these may lead to substantive amendment of the
proposal.

11 Education of migrant children

(29833) Commission Green Paper: Migration and mobility: challenges and
11631/08 opportunities for EU education
COM(08) 423

+ ADD 1 Commission staff working document: statistical information and
examples of Member States’ practices

Legal base —

Document originated 3 July 2008

Deposited in Parliament 11 July 2008

Department Children, Schools and Families
Basis of consideration EM of 10 September 2008
Previous Committee Report None

To be discussed in Council November 2008

Committee’s assessment Politically important
Committee’s decision Cleared

Legal background

11.1 Article 149 of the EC Treaty requires the Community to contribute to the
development of “quality education” by encouraging cooperation between the Member
States and, if necessary, supporting and supplementing their action “while fully respecting
the responsibility of the Member States for the content of teaching and the organisation of
education systems”. It says that Community action is to include “developing exchanges of
information and experience on issues common to the education systems of the Member
States”.

11.2 Article 150 of the EC Treaty makes similar provision for vocational training.
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The Green Paper

11.3 The Green Paper is about the opportunities and challenges presented by the presence
in Member States’ schools of large numbers of “children from a migrant background”. The
Commission defines them as:

“the children of all persons living in an EU country where they were not born,
irrespective of whether they are third-country nationals, citizens of another Member
State or subsequently became nationals of the host Member State”. **

The Commission notes that schools in some Member States are experiencing a steep rise in
the number of migrant children. For example, in Rotterdam, Birmingham and Brussels
about half the school population has an immigrant background. The Green Paper says that:

“Education is a key to ensuring that these pupils are equipped to become integrated,
successful and productive citizens of the host country ... Schools must play a leading
role in creating an inclusive society, as they represent the main opportunity for
young people of migrant and host communities to get to know and respect each
other.”

11.4 The Green Paper discusses:

o the differences between the educational attainments of children whose parents
were born in the host Member State and the attainments of those whose parents
were not born there;

o the impact of migration on schools;

o the reasons for educational disadvantage among children from a migrant
background;

o examples of action some Member States have taken to counter such educational
disadvantages;

o relevant EC expenditure programmes, such as the European Fund for the
Integration of Third-country Nationals, the Lifelong Learning Programme, the
European Social Fund and the European Regional Development Fund; and

o the role of the 1977 Council Directive on the education of children of migrant
workers who are citizens of the EU.”

11.5 The Commission says that:

“The content and organisation of education and training are national competences.
It is at the national or regional level that strategies need to be defined and
implemented. Member States have expressed an interest in cooperating on inclusion
of children of migrants. The European Commission can facilitate such cooperation.

35 Green Paper, page 2, paragraph 2, first sentence.
36 Ibid, page 3, paragraph 4.
37 Council Directive 77/486/EEC: OJ No. L 199, 6.8.77, p.32.



50 European Scrutiny Committee, 34th Report, Session 2007-08

The shared nature of the challenge and of the factors which lie behind it, coupled
with the range of approaches being implemented in different Member States, regions
and cities, suggests that there is scope for a fruitful dialogue.”*

11.6 The Commission invites views on the issues discussed in the Green Paper and
suggests that respondents use the following questions in drafting their comments:

“1. What are the important policy challenges related to the provision of good education to
children from a migrant background? In addition to those listed in this paper, are there
other policies and approaches that should be taken into account?

2. What are the appropriate policy responses to these challenges? . .

3. What actions could be undertaken via European Programmes to impact positively on
the education of children from a migrant background?

4. How should these issues be addressed within the Open Method of Coordination for
Education and Training? Do you feel there should be an exploration of possible indicators
and/or benchmarks as a means to focus policy effort more strongly on closing gaps in
educational attainment?

5. How can Directive 77/486/EEC ... play a role in supporting Member States’ policies on
these issues? Would you recommend that it be maintained as it stands, that it should be
adapted or repealed? Would you propose alternative approaches to support Member
States’ policies on the issues it addresses?”

Responses should be sent to the Commission by 31 December 2008.

The Government’s view

11.7 In his Explanatory Memorandum of 10 September 2008, the Minister of State for
Schools and Learners at the Department for Children, Schools and Families (Jim Knight)
tells us that his Department will coordinate the preparation of the UK’s response to the
Green Paper.

11.8 He says that:

“There is no doubt that numbers of migrant children in EU Member States have
increased greatly in recent years, presenting new challenges for the education
systems concerned. We consider that the Commission has identified in general terms
the policy challenges which arise as a result. As in other education and training
policy areas, we want to encourage the EU to work with Member States to promote
exchange of best practice through the established ‘Open Method of Coordination’ to
help them respond to the education challenges created by increased migration.

“We also want the EU to review the programmes and actions which support the
education of migrant children and consider what more can be done to improve their

38 Green Paper, page 12, paragraph 30.
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performance, bearing in mind the pressures from other programmes and client
groups.”

11.9 The Minister adds that the Government will “be vigilant that any follow-up to this
consultation by the Commission does not exceed EU competence in this area”.

11.10 Finally, the Minister promises to send us a copy of the Government’s response to the
Green Paper.

Conclusion

11.11 In our view, the Green Paper concerns a matter of political importance and so we
draw it to the attention of the House. We are grateful to the Minister for his promise to
send us a copy of the Government’s response. We look forward to reading it.
Meanwhile, we are content to clear the document from scrutiny.

12 Promotion of clean and energy efficient road
transport vehicles

(29350) Revised Draft Directive on the promotion of clean and energy
5113/08 efficient road transport vehicles
COM(07) 817

Legal base Article 175EC; co-decision; QMV

Department Transport

Basis of consideration Minister’s letter of 3 October 2008

Previous Committee Report HC 16-xi (2007-08), chapter 5 (6 February 2008), HC

16-xxii (2007-08), chapter 2 (21 May 2008), HC 16-
xxiii (2007-08), chapter 3 (4 June 2008) and HC 16—
xxiv (2007-08), chapter 3 (18 June 2008)

Discussed in Council 12-13 June 2008
Committee’s assessment Politically important
Committee’s decision Cleared
Background

12.1 In December 2007, the Commission brought forward this Proposal, which requires
public sector bodies and passenger transport operators to incorporate into procurement
award criteria for road transport vehicles from 1 January 2012 (at the latest) whole-life
costs for energy consumption, carbon dioxide emissions, and emissions of pollutants. The
proposal also set out a detailed and mandatory methodology for the assessment and
valuation of vehicles’ whole-life environmental impacts, as well as harmonised values for
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the estimated energy content of different fuels, the costs of emissions of carbon dioxide and
other pollutants, and the expected lifetime mileage by vehicle type.

12.2 As we noted in our Report of 6 February 2008, the Government considered that action
at Community level could have value, but it had reservations about the practicality,
proportionality and appropriateness of the proposal and its potential costs. It also
suggested that the proposal might not achieve the desired effect, in that it did not specify
how whole-life vehicle costs should be weighted compared with other possible criteria, and
that much depended on its scope, including whether it applied to the operators providing
passenger transport services, or to the local authorities subsidising or contracting them. We
therefore decided to draw the proposal to the attention of the House and to await further
information on these points before taking a firm view on the document.

12.3 Our Report of 21 May noted the state of the negotiations in advance of the Transport
Council on 12-13 June (when a possible general approach was thought likely to be agreed),
as well as the outcome of the Government’s consultations on the proposal. This had
indicated that the majority of stakeholders had expressed general support (although there
were significant concerns that the measure could impose additional costs on local
authorities, and thus have an impact on the provision of wider services). In addition, an
Impact Assessment had highlighted a risk that implementing the proposal in the UK would
not prove good value for money, and the Government was also pursuing the application of
the proposal to commercial bus services run by private sector operators. We therefore said
that we thought it right to hold the document under scrutiny, pending further clarification
of the outstanding points of concern to the UK.

12.4 Our Report of 4 June noted that that the Presidency’s latest redraft of the proposal
included amendments which met the UK’s concerns, and which the Government believed
would significantly reduce the burden of compliance. However, we said that we still did not
feel able to clear the proposal until the Government had explained further how the recent
developments would affect the earlier cost and benefit estimates, and that we did not,
therefore, expect it to participate in a general approach at the forthcoming Council.

12.5 This was followed by a letter of 17 June from the Parliamentary Under-Secretary of
State at the Department for Transport (Mr Jim Fitzpatrick), the contents of which we
reported to the House on 18 June. This letter re-iterated that the very wide range of
estimates which the Government had made of the costs and benefits of this measure was
due to the uncertainty about how the Directive would change authorities’ purchasing
choices in practice, and that it had not proved possible over the course of fast-moving
negotiations to revise these figures. However, the Government’s view was that the
concessions secured would substantially reduce the administrative and other costs
involved. The Minister also stressed that, despite these difficulties, the UK had strong
reasons for not wishing to delay the Council’s consideration of the dossier and had
therefore supported a general approach at the Transport Council on 13 June. He went on
to assure us that the Government had been very reluctant to support such an approach
without obtaining scrutiny clearance beforehand, given our concerns about the scrutiny of
general approaches. He also emphasized that it had always been the Government’s policy
to treat potential general approaches exactly as it would treat potential political agreements
as far as scrutiny clearance is concerned. He concluded by saying that work was in hand to
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produce a clearer picture of the costs and benefits of the measure, and that he would keep
us updated on progress.

Minister’s letter of 3 October 2008

12.6 We have now received from the Minister a letter of 3 October 2008, enclosing an
updated Impact Assessment, prepared in the light of the Government’s consultation with
stakeholders. This draws attention to three significant changes® which have been made to
the original proposal — to allow purchasing authorities to specify minimum standards for
environmental performance, instead of following the Commission’s methodology (and to
allow those adopting that methodology to use a range of values in assessing the cost of
emissions); to restrict the Directive’s application to private sector bus operators to those
discharging a “public service contract”; and to introduce a de minimis threshold — and to
the greater flexibility which these now permit in allowing authorities to take into account
key environmental concerns in their area. As a result, the Government has revised its cost
and benefit estimates for the period 2012-2025. Originally, these ranged respectively from
£136 to 1,929 million and £417 to 1.729 million, but (depending on the assumptions made
as to how local authorities respond in practice to the measures) are now put at £10 to 349
million and £0 to 938 million respectively, giving a net benefit range from £-10 to 589
million, with a best estimate of £371 million.

12.7 The Minister adds that the European Parliament has proposed amendments at its
Committee stage and is due to consider these in plenary session on 22 October, but that he
expects any further changes to the proposal will be relatively minor.

Conclusion

12.8 We decided in our previous Reports on this proposal to withhold clearance
because of wide range of cost and benefit estimates we had received, and the possibility
that these could give rise to a significant net cost. It now appears that, as a result of the
changes made during negotiations in the Council, many of the earlier uncertainties
have been removed, and in particular that the proposal is likely to be produce a net
benefit. On that basis, we are now content to clear the document.

39 See in particular HC 16—xxiii (2007-08), chapter 3.10 (4 June 2008).
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13 Transport and the environment

(29848) Commission Communication: Strategy for the internalisation of
11841/08 external costs
+ ADDs 2-3

COM(08) 435

Legal base —

Document originated 8 July 2008

Deposited in Parliament 21 July 2008
Department Transport

Basis of consideration EM of 4 September 2008
Previous Committee Report None

To be discussed in Council Possibly 9 October 2008
Committee’s assessment Politically important
Committee’s decision Cleared

Background

13.1 Directive 1999/62/EC, the Eurovignette Directive, sets out detailed rules governing the
imposition of tolls, user charges and vehicle excise duties on heavy goods vehicles using the
Trans-European Road Network. The Directive was amended by Directive 2006/38/EC* to
take account of developments in road charging since the original Directive and to elaborate
the principles governing any tolling arrangements that Member States chose to apply to
heavy goods vehicles.

13.2 The costs of transport can be split into two types. Internal costs are those costs already
borne by the person engaged in some kind of transport activity such as fuel costs for their
motor vehicles or ticket costs on public transport. External costs are those costs which are
imposed on others but not borne by the transport user. Directive 2006/38/EC instructed
the Commission to “present, after examining all options including environment, noise,
congestion and health-related costs, a generally applicable, transparent and
comprehensible model for the assessment of all external costs to serve as the basis for
future calculations of infrastructure charges”.

The document

13.3 In this Communication the Commission presents a proposed strategy to meet the
obligation in Directive 2006/38/EC. The Communication is part of a wider so-called
“greening transport” package adopted by the Commission. The other three elements are
dealt with elsewhere in this report.*

40 (24818) 11944/03: see HC 63-xxxiii (2002-03), chapter 19 (15 October 2003); HC 42—xiii (2003-04), chapter 5 (17
March 2004) and HC 42—xxii (2003-04), chapter 24 (9 June 2004).

41 See chapters 5, 14 and 15.
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13.4 The strategy which the Commission proposes covers:

four types of external costs: air pollution, climate change, congestion and noise.
However, the Commission’s original intention to include a fifth type, accidents,
was abandoned for reasons, according to the accompanying impact assessment, of
“complexity and subsidiarity”;

the external costs from using transport infrastructure, but not externalities from
the provision of infrastructure, for example land use impacts; and

the external costs created by all modes of transport — road, rail, air, waterborne.

13.5 The discussion in the Communication:

says that the underlying principle is that if prices for transport use do not
appropriately reflect external costs, described often as social costs, then they fail to
give the right price signals to the transport user;

comments that the most negative effect would be the under-pricing of certain
transport activity meaning that too much of it, particularly with the wrong
characteristics, will take place;

proposes internalisation as the way to ensure that each transport user pays the
external costs associated with their trip;

suggests that the main economic instruments for internalising external costs are
through taxation, tolls or user charges and, in some circumstances, emissions
trading;

asserts that internalisation through these methods will eliminate the failure of the
market to properly address externalities albeit coupled with other policies such as
encouraging technological innovation or competition policy; and

draws attention to the Commission’s technical annex** which proposes creation of
a common framework for calculating the external costs of air pollution, climate
change, congestion and noise by establishing common principles and a common
methodology.

13.6 The Communication also covers the issue of how the revenues from the
internalisation of external costs should be used and whether proceeds should be earmarked
to transport. The Communication itself suggests that the revenue generated by
internalisation should be so earmarked, but the impact assessment considers a wider range
of options and concludes that the final choice on how to spend the revenues should be left
to the governments receiving the revenues of internalisation.

13.7 The Communication outlines initiatives relevant to internalisation the Commission
intends to launch in the near future, which mirror those listed in its Communication

42 SEC (2008) 2207: see
http://ec.europa.eu/transport/greening/doc/costs/2008_07_greening_transport_cost_annex_technical_en.pdf.
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Greening Transport,* particularly drawing attention to its proposed Directive to the
amended Eurovignette Directive on road charging.*

The Government’s view

13.8 The Parliamentary Under-Secretary of State at the Department for Transport (Jim
Fitzpatrick) says that the Government broadly supports the principle that user charges can
reflect external costs such as those relating to environmental, noise and congestion
impacts, citing its strong advocacy of inclusion of aviation in the emissions trading scheme.
But he adds that it would want to look carefully at the manner in which it is proposed to
cover external costs for any transport mode should this be considered in the future.

13.9 In relation to the Commission’s technical annex, which is not legally binding, the
Minister notes that it sets out default values for each of the external costs — of air
pollution, climate change, congestion and noise, but states that, in general, the use of
national or even sub-national values would be preferable. He says the Government is
content with this but will seek clarification that the default values are therefore for the use
of Member States that have not produced their own national values. He says also, noting
that the Commission’s proposed strategy focuses on air pollution, climate change,
congestion and noise as they are the external costs for which the estimation methods are
most established, that the Government would want flexibility to base its estimates on the
marginal social costs of different transport modes on a broader range of impact categories
than this.

13.10 The Minister emphasises that the Government does not support a Community
requirement that revenues from an external cost charge must be used for investment in
transport. He says that

o decisions on public expenditure are a matter of Member State, not Community,
competence;

o itis therefore appropriate for national Governments to take decisions on the use of
potential future proceeds from road tolls, taxes and charges, for which they are
accountable to their national parliaments;

e such an approach also provides flexibility to take account of differences in priorities
for public spending in different Member States and avoids the inefficiency
associated with determining the level of public expenditure in a particular policy
area according to the size and buoyancy of particular revenue streams;

o this specific aspect of the proposed strategy, hypothecation, therefore fails the
subsidiarity test; and

o the Government instead supports the Commission’s impact assessment statement
that the final choice on how to spend the revenues should be left to the national or
sub-national authorities receiving revenues from such tolls, charges or taxes.

43 See chapter 15 in this report.
44  See chapter 5 in this report.



European Scrutiny Committee, 34th Report, Session 2007-08 57

13.11 On possible financial implications and the Commission’s impact assessment, noting
that it is supported by quantitative and qualitative analysis, the Minister says:

the Commission used three modelling tools in order to assess the impact on
transport demand and on the rest of the economy;

the assessment acknowledges the limitations of the modelling, but comments that
“all the results provided by the models give useful indications of the impact”;

the models cannot capture all the situations (time or location differentiation of
charges and taxes) or the impact of local passenger traffic;

the assessment argues that charging for external costs does have an impact on
transport costs which in turn influences transport volumes (trips, tons lifted and
passenger and ton kilometres) and that the magnitude of these impacts varies
across policy options;

noting that the principle of internalisation is that transport users bear the costs they
generate — private and external, the assessment envisages, in order to make
transport users pay for these external costs, a user charge based on the estimation
of those external costs; and

that the Government would produce its own impact assessment of any legislative
proposal resulting from the strategy.

Conclusion

13.12 The matters which are dealt with in this document are important and in some
aspects contentious. Although clearing the Communication, we draw it to the attention
of the House, noting that although it is not a legislative proposal it may lead to
proposals that might raise concerns similar to those we draw attention to in the
proposal to amend the Eurovignette Directive.*

45

Ibid.
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14 Transport and the environment

(29849) Commission Communication: Rail noise abatement measures
11842/08 addressing the existing fleet
+ ADDs 1-2

COM(08) 432

Legal base —

Document originated 8 July 2008

Deposited in Parliament 21 July 2008
Department Transport

Basis of consideration EM of 4 September 2008
Previous Committee Report None

To be discussed in Council Not known

Committee’s assessment Politically important
Committee’s decision Cleared

Background

14.1 In 2003 the Commission’s Working Group on Railway Noise identified noise from
freight wagons as the biggest source of rail noise and that cast-iron brake block technology
played a part in this problem. Such noise is a major problem in the Netherlands and in the
Rhine Valley.

14.2 In July 2008 the Commission adopted a so-called “greening transport” package for
submission to the Council and the European Parliament. The package has four elements;
the other three are dealt with elsewhere in this report.*

The document

14.3 In this Communication the Commission highlights actions already undertaken by the
Community on noise, including The Environmental Noise Directive 2002/49/EC, which
required Member States to develop strategic noise maps by June 2007 and noise mitigation
plans by June 2008 — this requirement applied, inter alia, to major rail routes. The
Commission commends giving priority to mitigation “measures at source”. As a mitigation
“measure at source” the Commission discusses the obstacles to, and benefits from
retrofitting of lower-noise brake blocks, commenting that up to 370,000 freight wagons
could require this. It notes that replacing conventional brake-blocks with composite ones
could reduce the rolling noise from freight trains by up to 50% and decrease the number of
people highly affected by rail noise by around 16 million.

14.4 The Commission then suggests:

46 See chapters 5, 13 and 15.
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e encouraging retrofitting of existing wagons, with legislation requiring Community
rail infrastructure managers to introduce harmonised, noise-differentiated track
access charges;

e infrastructure managers encouraging the effectiveness of charges through
voluntary agreements;

o introduction of noise emission ceilings on major freight routes;

o further development of composite brakes, including through use of Community
research and development funds, with a view to reducing the cost of retrofitting;

e amonitoring report by the Commission no later than July 2011; and

o establishment by the Commission of expert groups in relation to technical issues
on noise-differentiated track access charges.

14.5 The Commission concludes its Communication with a brief reference to activity,
other than retrofitting, to mitigate rail noise:

o infrastructure measures, such as rail grinding and rail dampers;

o the current revision of the European Freight Wagon Technical Specification for
Interoperability, which deals with the assessment of brake blocks for new and
renewed rolling stock, and the need for regular further revisions; and

o possible use of state aid for interoperability and environmental improvements to
encourage noise reduction.

The Government’s view

14.6 The Parliamentary Under-Secretary of State, Department for Transport (Jim
Fitzpatrick) says that the Government supports the Commission’s objective to reduce
rolling rail noise from freight wagons but has concerns relating to some of the potential
measures outlined in the Communication:

e in the UK around 80% of the existing freight wagon fleet already has disc or
composite brakes. However, pending finalisation of a revised Freight Wagon
Technical Specification for Interoperability, it is not clear whether these would be
categorised as “quiet” wagons;

o the existing structure of track access charges in the UK has successfully incentivised
competitive market-entry and investment in efficient wagons with track-friendly
bogies and quieter braking systems — it is unclear what benefit there would be in
introducing further complexity in infrastructure charging;

o given the significantly lower carbon emissions of rail compared with road freight
transport, it is not yet clear what the overall environmental impact of the suggested
measures might be were route noise emission ceilings to have the effect of limiting
rail freight traffic growth on major routes; and
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o there are potential financial implications for rail freight operators and for Network
Rail as the rail infrastructure owner, but these cannot be quantified, pending
further clarification by the Commission of the scope and application of the
mitigation requirements of the measures.

14.7 The Minister concludes that, if the suggested policy measures materialise into
substantive formal proposals, the Government would press the Commission or the
European Railway Agency for an impact assessment and would consider the need for a
domestic impact assessment.

Conclusion

14.8 The draft legislation which may follow on from this document is important and
some provisions may cause concern for the UK. So, although clearing the
Communication, we draw it to the attention of the House as an early indication of
matters on which in due course we expect to have to report more fully.

15 Transport and the environment

(29850) Commission Communication: Greening transport
11851/08
+ ADD1
COM(08) 433
Legal base —
Document originated 8 July 2008
Deposited in Parliament 21 July 2008
Department Transport
Basis of consideration EM of 4 September 2008
Previous Committee Report None
To be discussed in Council 9 October 2008
Committee’s assessment Politically important
Committee’s decision Cleared
Background

15.1 In July 2008 the Commission adopted a so-called “greening transport” package for
submission to the Council and the European Parliament. The package has four elements;
the other three are dealt with elsewhere in this report.*” It, and related present and future
initiatives are intended to contribute towards achieving the Community’s climate change

47 See chapters 5, 13 and 14.
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and energy policy goals, in particular reducing greenhouse gas emissions by 20% and
increasing energy efficiency by 20% by 2020.

The document

15.2 In this Communication the Commission notes that, although transport is key to the
economy and competitiveness of the Community, it also imposes negative impacts on
society, such as noise, congestion and emissions, which are expected to get worse following
projected growth in transport use. The Communication summarises the work that has
already been done by the Community to make transport more sustainable and sets out the
further initiatives that are expected to emerge over the next year.

15.3 The Communication is accompanied by a Staff Working Document, an inventory
which describes Community action already taken to “green” transport and on which the
“greening package” is intended to build. The inventory is divided into sections covering
cross-modal transport and each of the main transport modes — air, maritime, inland
waterways, rail and road. Each section is divided according to the main negative impacts:

e climate change;

e regional and local pollution;
e noise pollution;

e congestion; and

e accidents.

The inventory highlights diverse and significant measures already in place (such as
inclusion of aviation in the Emissions Trading Scheme) and outlines some proposals — a
mix of action plans, communications and revisions to existing Directives, which the
Commission intends to propose in the near future, typically towards the end of 2008 or
early 2009. These new proposals include:

o legislation on emissions of nitrogen oxides from aviation;

e possible action on maritime greenhouse gas emissions if the International
Maritime Organization (IMO) does not agree substantive measures by 2009;

o aTrans-European Transport Network Green Paper to review existing policy; and
e anaction plan on urban mobility to build upon the 2007 Green Paper.*

15.4 It is the intention that at its meeting on 9 October 2008 the Transport Council adopts
conclusions noting all the elements of the “greening transport” package and that the
Commission will be bringing forward other proposals and Communications in due course.

48 (28949) 13278/07: see HC 16-i (2007-08), chapter 4 (7 November 2007) and HC 16—xx (2007-08), chapter 10 (30 April
2008).



62 European Scrutiny Committee, 34th Report, Session 2007-08

The Government’s view

15.5 The Parliamentary Under-Secretary of State, Department for Transport (Jim
Fitzpatrick) says that tackling the environmental impact of transport is one of the most
significant challenges ahead, and the Government welcomes the Commission’s adoption of
the “greening transport” package. He continues that the Government:

has been a strong advocate of the inclusion of aviation in the Emissions Trading
Scheme and will look forward to seeing Commission proposals on the inclusion on
nitrogen oxide emissions in the future;

has noted the Commission’s intention to propose action on maritime greenhouse
gas emissions if the IMO does not agree measures by 2009;

believes that a global emissions trading scheme may best provide incentives to the
shipping industry; and

looks forward, in the latter half of 2008, to engaging in the proposed Trans-
European Transport Network Green Paper and the follow up action plan on urban
mobility as these are produced by the Commission.

The Minister also says that the Government will assess any subsidiarity considerations as
individual proposals emerge.

Conclusion

15.6 The matters which will follow on from this document are important and some may
be contentious. So, although clearing the Communication, we draw it to the attention
of the House as an early indication of matters on which we expect to have to report
more fully.
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16 EU sanctions against Iran

(29912) Council Regulation amending Regulation (EC) No.423/2007
12463/08 concerning restrictive measures against Iran
COM(08) 516

Legal base Articles 60 and 301; QMV

Document originated 8 August 2008

Deposited in Parliament 22 August 2008

Department Foreign and Commonwealth Office

Basis of consideration EM of 2 October 2008

Previous Committee Report None; but see (29812) — and (29813) —: HC 16—xxvii
(2007-08), chapters 16 and 17 (16 July 2008)

To be discussed in Council 13 October 2008 General Affairs and External
Relations Council

Committee’s assessment Politically important

Committee’s decision Cleared

Background

16.1 On 23 December 2006, the UN Security Council adopted Resolution 1737, which
imposed a number of sanctions on Iran. In broad terms UNSCR 1737:

prohibited the sale/transfer to Iran — and also the export by Iran or export from Iran
— of certain goods and technologies that could contribute to sensitive activities
(enrichment related, reprocessing and heavy water activities and the development of
nuclear weapons delivery systems);

prohibited technical or financial assistance related to these activities;

froze the assets of named individuals and entities involved in, associated with or
providing support to Iran’s sensitive nuclear and missile programmes;

called on States to “exercise vigilance” about the travel to or through their territories of
individuals involved in, associated with or providing support to Iran’s sensitive nuclear
and missile programmes and requires them to inform the Security Council when
named individuals do so; and

called on States to prevent Iranian nationals from studying sensitive subjects.

16.2 On 7 February 2007 we cleared Common Position 2007/140/CFSP, which enabled EU
Member States to fulfil their obligation to implement these restrictions. It was subsequently
adopted by the Council on 27 February 2007.
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UN Security Council Resolution 1747

16.3 The UN Security Council adopted resolution 1747 on 24 March 2007 imposing
further restrictive measures against Iran. The resolution, under Chapter VII of the UN
Charter, was binding on all UN member states, although not all the measures were
mandatory.

16.4 The then Minister for Europe (Mr Geoffrey Hoon) explained that the EU was
proposing “to rigorously implement” the latest UN measures by amending the Common
Position and introducing:

o A strengthening of the travel restrictions, so that states are called upon to exercise
vigilance and restraint® regarding the entry into or transit through their territory by
designated individuals;

e A mandatory EU arms embargo on exports to and procurement from Iran;
¢ A mandatory ban on new financial commitments to the government of Iran; and

e An EU autonomous list of Iranian individuals and entities not designated by the UN
but who met the UN criteria for the travel restrictions and assets freeze.

16.5 He explained that the measures in Resolution 1747 (2007) went beyond the limited
non-proliferation measures in Resolution 1737 (2006) by introducing political and
financial measures:

“In particular, the assets freeze on Bank Sepah, senior figures in the Iran
Revolutionary Guard Corps (IRGC) and affiliated companies sends a clear signal to
the government of Iran that it is no longer business as usual. The UK fully supports
the EU’s approach to implement the Resolution in a rigorous and effective manner.
The Security Council will consider further appropriate measures if a further report
by the Director General of the [IAEA] within 60 days concludes that Iran has not
complied with the terms of the resolution”.

16.6 Annex II of the amended Common Position 2007/140/CESP, containing the names
on the EU autonomous list, they being persons who met the UN’s criteria for the travel

restrictions and assets freeze, was published when the Common Position was adopted at
the 23 April 2007 GAERC.

16.7 As noted in chapter 16 of our previous Report on this issue, the Minister for Europe at
the Foreign and Commonwealth Office (Mr Jim Murphy) wrote to the Committee on 8
May 2008 in connection with a Council Common Position amending Common Position
2007/140/CFSP and a Council Decision implementing Article 7(2) of European
Community Regulation No. 423/2007, likewise concerning restrictive measures against
Iran. He explained that a Council Decision was likely to be agreed at the 19 May
Agricultural and Fisheries Council to add further names to the EU’s autonomous list of
individuals and entities subject to a travel ban and assets freeze. He regretted being unable
to supply an Explanatory Memorandum, as the text of the Decision contained the names of

49 Underlining by the then Minister in his Explanatory Memorandum.
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individuals and entities due to be listed; release of this information into the public domain
before the Council Decision carried a risk of asset flight and was therefore classified; he
expected to be able to provide more details after 19 May.

16.8 The Minister went on to explain that the list of additional individuals and entities to
be approved on 19 May was agreed by the relevant working groups in February this year;
the EU then decided to delay work on the legal texts until after the adoption of UNSCR
1803 on 3 March 2008. The list included a number of individuals and entities implicated in
Iran’s nuclear and missile programmes, all of whom he was satisfied met the criteria for
listing.

16.9 Finally, the Minister said that the EU would soon be taking forward discussions on a
new Common Position and Regulation to implement UNSCR 1803. Member States were
currently discussing how far the EU should go beyond the measures included in that
resolution. The Government, he said, would like to see much tougher measures on export
credits and financial vigilance of Iranian banks. He was unable to say when these
discussions would be complete, but he would, of course, submit an Explanatory
Memorandum for scrutiny when progress had been made on the further measures to be
included in the Common Position.

16.10 The Committee accepted that the Minister had made a sound case for what he
proposed, and looked forward to an Explanatory Memorandum, as soon as possible after
19 May, with details of what was agreed.

16.11 The Minister then wrote on 26 May to say that there had been a delay in the
adoption and the Council Decision was now likely to be adopted by the General Affairs
and External Relations Council on 16 June. He continued thus:

“We, with our E3+3 partners,” are currently in the process of making a refreshed
offer to the Iranians. We have therefore agreed to postpone this action on sanctions
to avoid prejudicing our own offer and give it the best possible chance of prompting
positive negotiations.”

16.12 We responded by continuing to look forward, as soon as possible after the June
GAERGC, to receiving an Explanatory Memorandum with details of what was agreed, which
we hoped might include some outline of the “refreshed offer” to which the Minister
referred and the Iranian response, as well as the customary components (i.e., the names in
question, the rationale for the changes in the wider context, and the Government’s views).

16.13 Then, in one of two Explanatory Memorandums of 10 July 2008, the then Minister
explained that: Council Common Position 2008/479/CFSP, amending Council Common
Position 2007/140/CFSP through the addition of further names which met the criteria in
the Common Position to the EU’s autonomous list of individuals and entities subject to a
travel ban and assets freeze; and, consequent upon the adoption of the amending Common
Position, Council Regulation (EC) No 423/2007 implementing the asset freeze in the EU to
take account of the addition of new names to the list, were adopted at the Agricultural and

50 The "E3+3" is the UK, France and Germany + the USA, Russia and China (a.k.a., the P5+1).
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Fisheries Council on 23 June 2008 and published in the Official Journal of the European
Union on 24 June.

16.14 He noted that:

— where sanctions fell within Community competence (i.e. financial sanctions) they were
implemented by means of a European Community Regulation, which was directly
applicable in the UK; and that the travel ban on the new individuals listed would be
implemented by the Home Office under the Immigration (Designation of Travel Bans)
Order 2000, which was made under Section 8B of the Immigration Act 1971;

— the procedures for designating individuals were fully compliant with fundamental
rights, whereby individuals may only be listed where evidence exists that they are
engaged in the activities listed under Article 5 of the Common Position
2007/140/CFSP, and may, if subject to the asset freeze in the EU, challenge their listing
in the Community Courts; and

— the UNSCRs, on which the EU legal texts were based, contained provision for the
termination of the measures if Iran suspended the enrichment of uranium.

16.15 The Minister concluded by noting that the list of additional individuals and entities:

“includes Bank Melli and its UK and Russian subsidiaries, owned and controlled by
the parent, as well as a number of other individuals and entities implicated in Iran’s
nuclear and missile programmes. We are satisfied that all the individuals and entities
meet the criteria for listing. Bank Melli was named in Resolution 1803 as a subject of
proliferation concern.”

16.16 We cleared the documents with a Report to the House on 16 July 2008.”!

16.17 In his second 10 July 2008 Explanatory Memorandum the Minister for Europe
explained that the restrictive measures against Iran outlined in UNSCR 1803 were being
given effect in the EU by the adoption of a further Common Position, amending Council
Common Position 2007/140/CFSP. He was “keen to build on this by adding to the
Common Position additional clarity and detail on the UN’s call for financial vigilance
measures as well as extensions of the list of prohibited items, restriction of export credits
and increased inspections and reporting requirements on cargoes of certain Iranian
carriers.” The extension of restrictive measures was important in the increasing pressure
being placed on Iran by the international community, building upon the designation of
turther individuals and entities, including Bank Melli, adopted on 23 June 2008:

“The amended Common Position provides a further basis for implementation of
UNSCR 1803 in the European Union. It includes measures, particularly in the area of
financial vigilance, which mean that European implementation of UNSCR 1803 will
be concrete and robust. The UK fully supports this extension of measures. The
Government believes that notification burdens on transactions with Bank Saderat
and increased vigilance over transactions with Iranian linked banks are particularly
significant. Combined with extension of the list of prohibited items, restriction of

51 See headnote: (29812) —: HC 16—xxvii (2007-08), chapters 16 (16 July 2008)
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export credits and increased inspections and reporting requirements on cargoes on
certain Iranian carriers they provide a clear message to Iran ...”

16.18 The Minister went on to note that, “on 14 June 2008, Javier Solana and Political
Directors from the E3+3 presented a new package to the Iranians.” The UK remained
committed to a dual track strategy of sanctions and engagement; Iran had still not
complied with four successive Security Council Resolutions, so it was important to
continue to take steps to prevent the financing and proliferation of Iran’s nuclear and
missile programmes.

16.19 The Minister concluded by saying that he expected the Common Position to be
adopted at the 22 July GAERC.

16.20 As no questions arose, we cleared the document on 16 July 2008 with a separate
Report to the House.™

16.21 In so doing we noted that the Minister had not responded to our request for an
outline of the “refreshed offer” referred to in correspondence with us, and of the Iranian
response; this was perhaps, we thought (though he made no mention of it), because a
further meeting that the Secretary General/High Representative was due to have with the
Iranian authorities on 19 July would determine that response, and thus whether the new
Common Position would go to the 22 July GAERC for adoption.

16.22 We also recalled our abiding concern that we, and the House, should be able to see
how EU sanctions regimes relate to a wider policy framework, noting that we did not
consider that this concern was adequately met in this instance by generalised references to
“a dual track strategy of sanctions and engagement”. We therefore asked that the Minister
take this into account in future Explanatory Memoranda and that, in the meantime, he
should write to us after the GAERC meeting to let us have the information that we had
requested.

The Council Regulation

16.23 Common Position 2008/652/CFSP was finally adopted by written procedure on 7
August 2008.

16.24 This Regulation aligns Council Regulation (EC) No 423/2007 with Common
Position 2008/652/CFSP.

The Government’s view

16.25 In his Explanatory Memorandum of 2 October 2008, the then Minister for Europe at
the Foreign and Commonwealth Office (Mr Jim Murphy) underlines his full support for
the measures adopted in Common Position 2008/652/CFSP, which he describes as the
“concrete and robust ways in which the EU intends to implement the UNSCR’s restrictive
measures on Iran”, and for the Regulation, which he says “further defines the clarity and
detail provided in the Common Position on the UN’s call for financial vigilance measures

52 See headnote: (29813) —: HC 16—xxvii (2007-08), chapters 17 (16 July 2008)
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as well as extensions of the list of prohibited items, restriction of export credits and
increased inspections and reporting requirements on cargoes of Iranian carriers.” He
continues as follows:

“The UNSCR was not as strong as the UK would have preferred but it usefully went
beyond the more proliferation focused measures in earlier resolutions by introducing
restrictions on export credits and the activities of Iranian banks. The extension of
restrictive measures is an important element in the increasing pressure being placed
on Iran by the international community.

“These represent a significant further measure, building upon the designation of
further individuals and entities, including Bank Melli (a major Iranian bank listed for
providing or attempting to provide financial support for companies which are
involved in or procure goods for Iran’s nuclear and missile programmes), adopted
on 23 June 2008.”

16.26 The Minister then talks of the “refreshed offer” thus:

“On 19 July the E3+3 (the UK, France, Germany, the US, Russia, China) presented a
new offer of incentives to Iran in return for the suspension of enrichment related
activities. The Iranians delivered a reply to Javier Solana, High Representative for the
Common Foreign Security Policy, on 5 August. They failed to provide a clear
response to the offer. E3+3 countries have expressed disappointment that Iran failed
to give a clear positive response, reiterated their commitment to both engagement
and sanctions tracks and made Iran aware that the E3+3 are examining further
measures in the absence of a positive response.”

16.27 The Minister then reaffirms the continuing UK commitment to “a dual-track
strategy of increasing sanctions while offering genuine engagement” and continues as
follows:

“Iran has still not complied with four successive Security Council Resolutions. The
IAEA (International Atomic Energy Agency) issued a report on Iran on 15
September. The report highlighted Iran’s continuing failure to meet UNSCRs by
continuing its enrichment programme and installation of new cascades. This is the
second report in a row that has noted Iran’s failure to answer the IAEA’s questions
relating to studies with a possible military dimension. Dr ElBaradei (IAEA Director
General) reported that, “The Agency, regrettably, has not been able to make any
substantive progress on the alleged studies and other associated key remaining issues
which remain of serious concern’. Dr ElBaradei noted his “serious concerns” about
these issues in May.”

16.28 The Minister goes on to say that:

“The Government believes that it is important to continue to take steps to prevent
the financing and proliferation of Iran’s nuclear and missile programmes through
increasing the weight and effectiveness of sanctions. The UK has played a leading
role in pursuing restrictive measures at the EU as well as the UN level. For example,
the measures adopted in the Common Position on 7 August provided a robust
implementation of UNSCR 1803, going beyond it in several areas. The UK fully
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supports this extension of measures. The Government believes that notification
burdens on transactions with Bank Saderat and increased vigilance over transactions
with Iranian linked banks are particularly significant.”

16.29 The Minister then notes that on 29 September the UN adopted a new Security
Council Resolution against Iran:

“The Resolution sent a clear signal to Iran. It demonstrated the continued resolve of
the E3+3 to ensure that Iran does not continue on the path towards a nuclear
weapon. It reaffirmed the strategy of engagement plus sanctions and drew attention
to Iran’s defiance of IAEA inspectors. We will continue to press for stronger UN
measures.”

16.30 Turning to the situation in Iran, the Minister says:

“Despite the rhetoric of the Government of Iran there are early signs of an internal
debate beginning in Iran over the E3+3’s recent offer of negotiations and incentives if
Iran suspends the enrichment of uranium.

“Media reports also indicate that investors have become increasingly nervous over
investing in Iranian enterprises, blaming the political tensions surrounding Tehran’s
nuclear programme. Stronger sanctions, particularly increasing vigilance over
Iranian financial institutions appear to be having an impact.”

16.31 Summing up, the Minister concludes:

“At present Iran is enriching uranium for which it has no credible civilian need. The
United Kingdom, with our E3+3 partners, is pursuing a dual-track strategy to
persuade Iran to engage in negotiations to lead to a agreement on the future of its
nuclear programme that is acceptable to the international community, the IAEA,
and Iran. This involves engagement on one hand, and pressure on the other. The
E3+3 made a generous offer in June 2006, refreshed in June 2008. This offers Iran all
it needs to pursue a modern nuclear industry, in a less proliferation-sensitive
manner, as well as a range of other benefits. Javier Solana, on behalf of the E3+3, has
met the Iranian Chief Nuclear Negotiator (Sa’id Jalili) a number of times, but Iran
has so far failed to take up the offer. As for pressure, the UN Security Council has
passed three sanctions resolutions against Iran. The EU has implemented each of
these by going beyond the requirements of the UN text. The US also has unilateral
sanctions in place against Iran.”

Conclusion

16.32 There is a high level of public concern about Iran’s nuclear activities and we
therefore report the helpful exposition of the Government’s approach and assessment.

16.33 For the same reason, we are also forwarding this chapter of our Report to the
Foreign Affairs Committee.

16.34 We now clear the document.
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17 Relations with Mauritania

(29940) Commission Communication: Opening of consultations with
12669/08 Mauritania under Article 96 of the Cotonou Agreement
COM(08) 537

Legal base Articles 9 (2) and 96 of the Cotonou Agreement

Document originated 2 September 2008

Deposited in Parliament 10 September 2008

Department Foreign and Commonwealth Office

Basis of consideration EM and Minister’s letter of 12 September 2008

Previous Committee Report None

To be discussed in Council 15 September 2008 General Affairs and External
Relations Council

Committee’s assessment Politically important

Committee’s decision Cleared, but further information requested

Background

17.1 Mauritania® is a signatory of the African Caribbean and Pacific-European
Community (ACP-EC) Partnership Agreement, signed in Cotonou on 23 June 2000 (and
known as the Cotonou Agreement). This provides a framework for relations between the
EU and 77 countries of the African Caribbean and Pacific group of states (ACP). It was
revised in 2005, particularly to incorporate “good governance” provisions. Its overarching
objective is the reduction and eventual eradication of poverty, consistent with sustainable
development objectives; and the gradual integration of ACP states into the world economy.

The Commission’s Communication

17.2 The Commission notes that since the 1980s, the history of Mauritania has been
marked by numerous coup attempts, which “was how Colonel Ould Taya seized power in
1984, succeeding President Ould Haidallah”. The Taya regime remained in power for
almost twenty years, overseeing a succession of contested elections but “notable, above all,
for the ethnic cleansing of the administration in the late eighties and early nineties and
other ethnically-motivated measures which caused thousands of Mauritanians to leave the
country for Senegal and Mali.” It was against this background, the Commission says, that
the bloodless coup of 3 August 2005 was carried out by members of the military very close
to former President Ould Taya, who formed a military council under the leadership of
Colonel Ely Ould Mohamed Vall:

53 The Commission notes also that Mauritania is not a member of either ECOWAS (which it left in 2000) or the West
African Economic and Monetary Union, but it is member of the Arab League and the Arab Maghreb Union; has
been participating in the Euro-Mediterranean Barcelona Process as a full member since November 2007; and is also
taking part in the Union for the Mediterranean.



European Scrutiny Committee, 34th Report, Session 2007-08 71

“This interim authority carried through an exemplary democratic transition with the
support of the international community and the European Union in particular.
Following a series of democratic polls — a constitutional referendum and
parliamentary and presidential elections — Mauritania’s first democratically elected
President took office in March 2007.”

17.3 However, on 6 August 2008 generals from the Mauritanian army, former members of
the military council that had led Mauritania’s democratic transition in 2005-2007, carried
out another bloodless coup. They arrested the elected President Sidi Ould Cheikh
Abdallahi and the Prime Minister Yahya Ould Ahmed Waghef, and one of the generals
involved in the coup, Mohamed Ould Abdel Aziz, proclaimed himself head of a “High
State Council of armed and security forces” made up of 11 members of the military who, he
announced, would take the necessary measures to guarantee the continuity of the State and
cooperate with the institutions, political forces and civil society to supervise the holding of
a presidential election.

17.4 On the same day the EU Presidency and the Commission condemned the coup,
calling for respect for democracy and the legal institutional framework that had been in
place since 2007, and for the release and return to office of the President and Prime
Minister.

17.5 The Commission notes that the coup has also been widely condemned by the
international community, including the United States and the African Union; and that the
latter, like the Arab Maghreb Union, has sent an envoy, to follow developments and help to
promote a peaceful settlement of the crisis.

17.6 The Commission says that these events are the culmination of a political crisis which
started three months earlier (and which it outlines in detail in the Communication) but
which, until the coup, had remained within the constitutional framework. The military
leaders and those in authority who support them have, the Commission says, argued that
this coup was the only possible solution to the institutional stalemates of recent months
and the steady deterioration of the situation in Mauritania. The Commission, however,
considers that any solution falling outside the framework of Mauritania’s constitution is
completely unacceptable; although difficult, the Commission believes that a solution within
that framework was possible, and “would have been far preferable to simply halting a
democratic process that had been put in place with considerable political and financial
support from the international community and the EU in particular.”

17.7 Against this background, the Commission proposes that the Council invite the Islamic
Republic of Mauritania to hold consultations under Article 96 of the revised Cotonou
Agreement. It notes that Article 9(2) of the Agreement lays down the essential elements on
which the Partnership is based, and that democratic principles and the rule of law underpin
the domestic and international policies of the Parties and constitute essential elements of
the Agreement. In the light of this Article, and given the circumstances in which the
military junta took power in Mauritania, the Commission finds that there has been “a
particularly serious and manifest violation of these essential elements and deems the
situation to be a case of special urgency within the meaning of Article 96(2)(b) of the
Agreement.” It therefore considers it necessary to open consultations with the authorities
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in power in Mauritania in order to examine possible solutions to the crisis which would re-
establish constitutional order.

17.8 The Commission says that these consultations will take account of the results of
mediation and consultation conducted by the European Union and other international
institutions, in particular the African Union:

“Such dialogue will give the military junta in Mauritania an opportunity to state its
intentions and its proposals for ending the crisis and allow the EU to judge whether
and how it could, on the basis of this dialogue, support initiatives tending towards
compliance with the principles set out in Article 9(2) of the revised Cotonou
Agreement.”

17.9 The Commission also proposes that, during the consultation period, ongoing
cooperation activities be confined to humanitarian measures or those that directly benefit
the population (including support under Envelope B of the 9th EDF to deal with the effects
of flooding), contract implementation and payments relating to contracts already being
implemented (including road and infrastructure works), subject to compliance with the
specific conditions of the financing agreements. Where the preparation of new
programmes for the recently signed 10™ EDF entails repeated contact with the national
authorities, project preparation activities will be limited, except in the case of any
humanitarian measures or measures that directly benefit the population. The Commission
is also currently verifying whether the conditions for implementation of the Fisheries
Partnership Agreement and its recently revised protocol are still met, following which “it
reserves the right to take any action which may be necessary in accordance with the
Fisheries Partnership Agreement”.

The Government’s view

17.10 In his Explanatory Memorandum of 12 September, the then Minister for Europe at
the Foreign and Commonwealth Office (Mr Jim Murphy) supports the response
recommended in the Communication, which he says “will place pressure on the
Mauritanian leadership with the intention of securing the release of the Mauritanian
President and Prime Minister and a return to multiparty democracy.”

17.11 He concludes by expecting that the Commission’s proposal will be adopted by the 15
September 2008 General Affairs and External Relations Council.

The Minister’s letter

17.12 In a separate letter of 12 September 2008, the then Minister notes that both President
and Prime Minister remain in detention, and that the situation on the ground remains
calm, with some small scale demonstrations in the capital. He says that the consultations
will offer the opportunity to promote democratic principles in Mauritania and to
demonstrate the importance the EU attaches to the “essential elements” of the Cotonou
Agreement:

“It is important that the democratic institutions of Mauritania are reinstated as soon
as possible. The Government will continue to use every opportunity to press the
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Mauritanian authorities to release the deposed President and Prime Minister, to
behave transparently, respect human rights, and return the country to democratic
rule as soon as possible. We support the need for quick action by the EU.”

17.13 He concludes by saying that “the speed of events on the ground coupled with the
need to act decisively means that there is not enough time for your Committee to scrutinise
the Decision” and hopes that the Committee will understand “if I agree to this proposal
before scrutiny has been completed.”

Conclusion
17.14 We accept the then Minister’s explanation, and clear the document.

17.15 However, we prefer that all the material considerations relating to the document
in question should be contained in the Explanatory Memorandum, and that the
Minister’s covering letter be restricted to explaining the reasons for over-riding
scrutiny.

17.16 We are also surprised that the Minister makes no mention of what happens next,
or of any intention to keep us informed of the outcome. We should be grateful if he
would therefore write to us in due course to let us know what transpires.

17.17 In the meantime, in view of the widespread interest in EU-ACP relations — which
in this instance has the added dimension of relations with the EU’s Mediterranean
partners — and the EU’s endeavour to establish a link between development assistance
and good governance, we are reporting these developments to the House.

18 EU-Russia relations and Georgia

(29944) Joint Action to establish a civilian European Security and Defence
— Policy (ESDP) monitoring mission in Georgia

Legal base Articles 14 and 25 EU; unanimity

Department Foreign and Commonwealth Office

Basis of consideration EM of 15 September 2008 and Minister’s letter of 12
September 2008

Previous Committee Report None

To be discussed in Council 15 September 2008 General Affairs and External
Relations Council

Committee’s assessment Politically important

Committee’s decision Cleared, but further information requested
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Background

18.1 The Minister for Europe at the Foreign and Commonwealth Office (Mr Jim Murphy)
begins his 12 September 2008 Explanatory Memorandum by noting that:

“On 7 August Georgian Armed Forces attacked Tshskinvali [sic], the de facto
‘capital’ of South Ossetia. Russian armed forces reacted with massive force, widely
condemned as disproportionate, including by the EU, NATO and G7 Foreign
Ministers. Fighting continued between 8 and 12 August, when the EU and
Organisation for Security and Co-operation in Europe (OSCE) brokered a ceasefire.”

18.2 He says that the ceasefire, known as the 6-point Agreement, contained the principles
that:

— The parties not to resort to the use of force

— The parties to stop all military actions for good

— The parties to allow free access for humanitarian aid

— Georgian armed forces to return to their places of usual permanent deployment

— Russian armed forces to withdraw to the line they occupied before the start of military
actions. Until such time as an international mechanism is created, Russian
peacekeeping forces to implement additional security measures

— The parties to engage in international discussions on the modalities of security and
stability in Abkhazia and South Ossetia.

18.3 The Minister goes on to say that:

“Despite this plan, on 26 August Russia unilaterally recognised the independence of
South Ossetia and Abkhazia, and refused to withdraw its forces from Georgia. The
European Council on 1 September unanimously condemned this, and expressed its
grave concern about the consequences of the conflict and Russia’s disproportionate
military action.”

18.4 He then notes that, on 8 September, President Sarkozy, EU Commission President
Barroso and EU High Representative Solana travelled to Moscow “to press Russia to abide
by its commitments.” He says that:

“They secured agreement to a supplementary set of commitments to the six point
Agreement, giving detail on implementation and specifying timelines. The EU
committed to deploying at least 200 observers into the areas adjacent to South
Ossetia and Abkhazia by 1 October. Russia would then have 10 days to withdraw its
forces to their positions prior to the outbreak of hostilities.”

The Joint Action

18.5 This Joint Action will establish a civilian European Security and Defence Policy
(ESDP) monitoring mission in Georgia, called EUMM Georgia.
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18.6 The Minister explains that the mission established will:

— monitor the Parties’ actions, including full compliance with the 6-point Agreement and
subsequent implementing measures

— deploy on a country-wide basis throughout Georgia, and aim to contribute to
stabilisation, normalisation and confidence-building

— also help to inform European policy in support of a durable political solution for
Georgia

— begin deployment in September, with the operational phase beginning no later than 1
October, in line with the 8 September agreement.

18.7 The Mission’s tasks will, he says, include:

— Stabilisation: monitoring, analysing and reporting on compliance with the 6-point
Agreement, including troop withdrawals, freedom of movement and violations of
human rights and international humanitarian law;

— Normalisation: monitoring, analysing and reporting on the normalisation of civil
governance, including the rule of law, public order, security of transport links, energy
infrastructure and utilities, and return of Internally Displaced Persons and refugees;

— Confidence-building: contributing to reducing tensions, including through liaison and
facilitation of contacts between parties;

— Informing the EU’s role in connection with the negotiations that will start in Geneva on
15 October on future international presences in Georgia.

The Government’s view

18.8 In his Explanatory Memorandum of 12 September 2008, the Minister for Europe (Jim
Murphy) welcomes the Joint Action and endorses its tasks. He continues as follows:

“It is important that the mission is in place by 1 October, as agreed in Moscow on 8
September. As this is an extremely tight timescale, Member States are encouraged to
deploy initially in Operational Monitoring Units, containing 20 people, equipment
and vehicles. This will enable the EU to meet this deadline.

“Planning on the ground is being led by a British Assistant Chief Constable, whose
team includes a British logistics expert and a former British military officer advising
on security. This should help ensure the security assessment and mitigation measures
are in place for the EU to manage security professionally and meet its duty of care
obligations.

“Member States are clear that the mission should deploy throughout Georgia,
including South Ossetia and Abkhazia. The initial priority is to meet the EU’s
commitment to put 200 monitors into the zones adjacent to South Ossetia and
Abkhazia, but the mission will expand its area of deployment as soon as possible.
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“Co-ordination with other international actors will be important. The OSCE
currently has 8 military monitors deployed to South Ossetia, and is negotating on the
deployment of a further 100. The UN Observer Mission to Georgia (UNOMIG) is
the lead international presence in Abkhazia and in the adjacent area as defined under
its mandate. It is an unarmed military observation mission of around 150 personnel.
The EU mission will bring civilian monitoring expertise.”

18.9 With regard to the Financial Implications, the Minister explains that funding for
common costs (mission headquarters, in-country transport, office equipment etc.) will be
met from the Common Foreign and Security Policy budget, to which the UK currently
contributes approximately 17%; with a projected budget for the first 12 months of €31.5
million, the UK will contribute approximately €5.4 million Euros (£4.3 million); the UK
will also contribute 20 personnel, the funding for which will come from the Whitehall
Peacekeeping Budget, which is a call on the Treasury’s central contingency reserve.

18.10 Finally, the Minister says that the Joint Action will be adopted at the General Affairs
and External Relations Council on 15 September.

The Minister’s letter

18.11 In his accompanying letter of 12 September 2008, the Minister says that “the rapid
planning, preparation and launch of this mission is due to the critical importance of
deploying 200 EU monitors by 1 October to the zones adjacent to South Ossetia and
Abkhazia, as agreed in Moscow on 8 September” and that he hopes that the Committee
“will understand my decision to over-ride Parliamentary scrutiny in this instance.”

Conclusion

18.12 We accept the Minister’s explanation on this occasion and in these
circumstances, and clear the document.

18.13 The wider purpose of the letter, however, is to update the Committee “on events
over the summer in Georgia [and] set out the UK’s role.” We regard it of sufficient
importance to set it and the annex to it out in full, at the Annex to this chapter of our
Report.

18.14 In his letter, the Minister says that, at the Extraordinary European Council
meeting on 1 September:

“In response to Russian actions, the Council decided to conduct a comprehensive
review of EU-Russia relations. This evaluation has begun and will continue up to
the next EU-Russia Summit in Nice on 14 November 2008. The EU has also
suspended negotiations with Russia on the new EU Partnership and Co-operation
Agreement (PCA). The review will allow us to take a considered decision about
the future of EU-Russia relations.”

18.15 In a separate letter to us after the 15 September GAERC, the Minister also notes
that, during the discussion on Georgia, “the Foreign Secretary intervened to reinforce
the need for a thorough audit of the EU’s relationship with Russia, in the run up to the
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14 November EU-Russia Summit.” Given the continuing interest that the Committee
has taken in these Summits, and their impact on endeavours to take the present
PCA/Four Spaces framework forward, we should be grateful if the Minister would write
to us before the summit with a summary of the audit and his views on its implications
for the future of EU-Russia relations.

18.16 Given the wider issues outlined in the Minister’s letter, we are also forwarding
this chapter of our report to the Foreign Affairs Committee.

Annex
Letter of 12 September 2008 from the Minister for Europe
“GEORGIA: RECENT EVENTS

“As we approach the start of the new Parliamentary term, I thought it would be helpful to
update you on events over the summer in Georgia. It might also be helpful if I set out the
UK’s role.

Context

“As you know, tensions between Russia and Georgia over the separatist regions rose earlier
in the year. In April, Russia issued a decree ‘establishing’ closer bilateral relations, including
legal relations, with Georgia’s separatist regions. Subsequently a Russian aircraft shot down
a Georgian Unmanned Aerial Vehicle over Abkhazia, and Russia sent paratroopers to
Abkhazia along with associated military equipment. In July, Russia admitted publicly that
its aircraft had over-flown South Ossetia.

“It is likely that these Russian steps were calculated to prevent Georgia’s relationship with
NATO from deepening and to demonstrate Russian displeasure at Western recognition of
the independence of Kosovo. These events formed the backdrop for events in August.

The Conflict

“In the days preceding 7 August, clashes in South Ossetia between Georgian peacekeepers
and South Ossetian irregulars increased in intensity. On 7 August, the Georgian Armed
Forces, in an unwise and ill-considered move, attempted to take and hold Tskhinvali, the
de facto ‘capital’ of South Ossetia, significantly compounding successive breaches by all
parties of international arrangements for the region.

“Russian armed forces reacted with massive force. This was widely condemned as
disproportionate, including by the EU, NATO and G7 Foreign Ministers. Fighting raged
between 8 and 12 August between Russian and Georgian troops leaving large numbers
dead and over 100,000 people displaced. During the fighting, Russian forces encroached
deep into Georgian territory beyond South Ossetia and Abkhazia, and threatened Tbilisi
itself.



78 European Scrutiny Committee, 34th Report, Session 2007-08

“The UK Government was given no advance warning of Georgian plans to use military
force to try to seize control of South Ossetia. Indeed, in the period before 7 August, the UK
actively sought to encourage all parties to avoid stoking tensions, as did other partners,
including the US.

Six-point plan

“On 12 August the EU and OSCE brokered a ceasefire between the parties. This agreement
has six key principles:

“I. the parties not to resort to the use of force;

“2. the parties to stop all military actions for good;

“3. the parties to allow free access for humanitarian aid;
“4, Georgian armed forces to return to their places of usual permanent deployment;
“5. Russian armed forces to withdraw to the line they occupied before the start of

military actions. Until such time as an international mechanism is created, Russian
peacekeeping forces to implement additional security measures;

“6. the parties to engage in international discussions on the modalities of security and
stability in Abkhazia and South Ossetia.

“Despite this plan, on 26 August Russia unilaterally recognised the independence of South
Ossetia and Abkhazia. Russia also refused to withdraw its forces from Georgia and in some
cases moved to reinforce them.

International action

“Since the start of the conflict, the UK and its international partners have been involved in
intensive discussions, including through the UN, EU, NATO, G7 and OSCE, to agree a
ceasefire and to find a durable and peaceful way forward. The Prime Minister spoke to
Russian President Medvedev and to other Heads of State, including Presidents Bush and
Sarkozy, to try to find a way forward. The Foreign Secretary visited Georgia where he met
President Saakashvili and members of his government and representatives of the
opposition.

“Throughout this crisis some key concerns have governed our approach:

o “Whatever the origins of this conflict, Russia’s use of disproportionate force, and its
violation of Georgian sovereignty and territorial integrity, had no justification.
Russian actions were in breach of successive UN Security Council Resolutions.

o “Russia’s recognition of Abkhazia and South Ossetia, without negotiation, breaches
a number of UN resolutions that Russia has itself signed. The most recent was
UNSCR 1808, adopted with Russian support in April 2008, and which explicitly
‘Reaffirms the commitment of all Member States to the sovereignty, independence
and territorial integrity of Georgia within its internationally recognized borders...’
Recognition also showed contempt for efforts by President Sarkozy to broker peace
by prejudging agreement to establish an international process. That only one
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country (Nicaragua) apart from Russia has formally recognised South Ossetia and
Abkhazia shows how isolated Russia is.

o “Russian actions exacerbated the humanitarian situation in Georgia.

e “By its unilateral recognition of the breakaway regions, and its use of force to
achieve its objectives, Russia has damaged the principles of multilateralism and its
own reputation as a reliable member of the international community and the UN.

“Our response has therefore been to seek to reverse Russia’s actions, to deter it (or others)
from worse actions or similar actions elsewhere, and to protect the international system.
We have sought to do so by supporting peace efforts that end hostilities without
entrenching Russia’s military gains, and supporting those efforts through international
action that ensures Russia pays a political cost for continued or further breaches of the
expectations of the international community. We have not sought to isolate Russia; that is
not in our interests. But our diplomatic activity has sought to demonstrate to Russia that it
risks taking a self-isolating course. We have pressed on partners and international
organisations that engagement with Russia needs to be based on a hard-headed assessment:
We and partners should be clear when Russia fails to meet the standards we expect in a
partnership; uncompromising on the rights of independent nations to choose their own
paths; and clear that bilateral and multilateral relations with Russia needs to be based on
equal give and take.

“For Georgia, our approach together with partners has been to help it deal with the
immediate humanitarian crisis, rebuild its economy and demonstrate that it can continue
along a path of Euro-Atlantic integration if it so wishes. We have also sought to offer
reassurance and thicken relationships with other countries in the shared EU-Russia
neighbourhood, such as Ukraine.

“There has been broad agreement among partners on this approach. NATO, the EU and
Foreign Ministers of the G7 have all responded firmly to unjustified Russian action. NATO
Foreign Ministers condemned Russia, established a new Georgia-NATO Commission to
deepen Georgia-NATO ties; confirmed the Bucharest Summit decision on eventual
membership for Georgia and Ukraine; and began an audit of NATO-Russia relations. G7
Foreign Ministers have met a number of times to discuss Russia’s actions, and, in an
unprecedented step, issued a statement condemning a fellow-G8 member. The EU held an
extraordinary Council meeting on 1 September.

Extraordinary European Council

“This Council was convened by French President Nicolas Sarkozy, in his capacity as
current Presidency of the EU, to discuss the crisis. The previous two extraordinary
European Councils were convened to discuss the response to 11 September 2001, and Iraq.

“At the 1 September meeting the European Council unanimously condemned Russia’s
decision to recognise the independence of Abkhazia and South Ossetia; and expressed its
grave concern about the consequences of the conflict and Russia’s disproportionate
military action.
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“In response to Russian actions, the Council decided to conduct a comprehensive review of
EU-Russia relations. This evaluation has begun and will continue up to the next EU-Russia
Summit in Nice on 14 November 2008. The EU has also suspended negotiations with
Russia on the new EU Partnership and Co-operation Agreement (PCA). The review will
allow us to take a considered decision about the future of EU-Russia relations.

“Russia’s actions in Georgia also illustrate the need for Europe to intensify efforts to ensure
its long-term energy security. The European Council tasked the EU with examining
initiatives to diversify energy supply, including increased support for infrastructure that
diversifies energy sources, an increased commitment to renewable energy, measures to
improve energy efficiency and measures to improve the internal market.

“For Georgia, the European Council made clear the EU’s commitment to supply
humanitarian aid and support for Georgia’s long-term reconstruction efforts, including in
Abkhazia and South Ossetia. The Council and the Commission have been tasked with
starting preparations for an international conference to bring focus to reconstruction
efforts. The UK will play its part. We have already committed £2million to Georgia in
humanitarian aid. The EU has pledged to step up its relations with Georgia, including
through visa facilitation measures, appointing an EU Special Envoy and the possible
establishment of a full and comprehensive free trade area as soon as the conditions are met.

“The EU’s response to this crisis also took account of the implications for the EU’s
common neighbourhood. The European Council agreed that the EU should strengthen its
relations with the region, including Ukraine. The EU-Ukraine Summit on 9 September
agreed that the new agreement between the EU and Ukraine would be an Association
Agreement. On 27 August the Foreign Secretary travelled to Kiev where he made a speech
on the need for closer ties between the EU and the region.

8 September Agreement

“On 8 September, President Sarkozy, EU Commission President Barroso and EU High
Representative Solana travelled to Moscow to press Russia to abide by its commitments.
Agreement was reached on a supplementary set of commitments to those in the six point
plan (the 8 September agreement is annexed to this letter). Crucially, these commitments
do not replace those agreed previously, but give detail on implementation and specify
timelines. These more detailed commitments, and those of the six-point plan, together
constitute a serious set of commitments to the international community. We expect them
to be met in full.

GAERC/Monitors

“EU Foreign Ministers are likely to adopt a Joint Action launching a civilian ESDP
monitoring mission at the General Affairs and External Relations Council (GAERC) on
Monday, 15 September. The rapid planning, preparation and launch of this mission is due
to the critical importance of deploying 200 EU monitors by 1 October to the zones adjacent
to South Ossetia and Abkhazia, as agreed in Moscow on 8 September. I am submitting the
Joint Action and Explanatory Memorandum separately. I hope you will understand my
decision to over-ride Parliamentary scrutiny in this instance.
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Kosovo comparison

“We have had a number of exchanges on Kosovo. So I wanted to be clear here that we do
not accept specious comparisons between South Ossetia and Abkazia with Kosovo. South
Ossetia has no history of autonomous development, with a pre-crisis population
comprising ethnic Georgian as well as Ossetian villages. An independent South Ossetia
could not fulfil its responsibilities as an independent subject of international law. The
Ossetian element alone does not represent the views of the whole of the pre-crisis
population. In Abkhazia, less than half of the pre-crisis population were able to vote in the
referendum on which the claim to independence has most recently been based. This is not
recognition of independence, but an attempt to short-circuit the democratic process,
relying on the encouragement and protection of Russia. It produces a form of
independence indistinguishable from de facto annexation that flies in the face of numerous
UN Security Council Resolutions.

“Kosovo on the other hand had long exerted a destabilising influence in the region through
its recent history of revoked autonomy and oppression. Independence was therefore the
only viable option to achieve and maintain lasting peace. NATO’s actions in Kosovo
followed well documented dramatic and systematic abuse of human rights; culminating in
ethnic cleansing on a scale not seen in Europe since WWIL. A large percentage of the pre-
crisis population in Kosovo had demonstrated commitment to independence over many
years. The international intervention in Kosovo took place only after all peaceful avenues
had been exhausted, over an extremely long period. Russia claims a ‘Kosovo precedent’ for
its actions in Georgia but seldom mentions the extensive involvement of the international
community, including the UN administration of Kosovo for almost ten years, which was so

important an element in the resolution of the Kosovo crisis. Unlike in South Ossetia and
Abkhazia:

e  “There was a UN-sanctioned international administration in Kosovo;

e “There was an international security force operating there under UN authorization
and mandate.

“There was also a security guarantee in Kosovo to protect different ethnic communities. In
South Ossetia and Abkhazia Russia has failed for nearly two decades to create the
conditions for the return of refugees. As one commentator has put it, the international
community’s response in Kosovo was an attempt to respond to the evils of ethnic
cleansing. Russia’s recognition of the separatist regions of Georgia risks entrenching ethnic
division and makes the return of refugees even more difficult to achieve.”

Annex A

“CRISIS IN THE CAUCASUS
“IMPLEMENTATION OF THE PLAN OF 12 AUGUST 2008

o “Reaffirmation of the commitment of all the parties to implement in full all the
provisions of the Medvedev-Sarkozy six-point plan of 12 August 2008.
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“Withdrawal of the forces

“Withdrawal of all the Russian peacekeeping forces from the five observation posts
on the line between Poti and Senaki, within a maximum of seven days, taking into
account the signing on 8 September of legally binding documents guaranteeing
non-use of force against Abkhazia;

“Complete withdrawal of the Russian peacekeeping forces from the areas adjacent
to South Ossetia and Abkhazia to their positions prior to the outbreak of hostilities.
This withdrawal will take place within 10 days of the deployment in these areas of
the international mechanisms, including at least 200 European Union observers,
which will have to take place no later than 1 October 2008, in view of the existence
of legally binding documents guaranteeing non-use of force against Abkhazia and
South Ossetia;

“Completion of the return of the Georgian armed forces to their bases by 1 October
2008.

“International observation mechanisms

“The UNOMIG international observers will continue to carry out their mandate in
their areas of responsibility with the same number of personnel and deployment
blueprint as at 7 August 2008, subject to future adjustments decided by the UN
Security Council.

“The OSCE international observers will continue to carry out their mandate in
their areas of responsibility with the same number of personnel and deployment
blueprint as at 7 August 2008, subject to future adjustments decided by the OSCE
Permanent Council.

“The preparations will be speeded up to allow the deployment of additional
observers in the areas adjacent to South Ossetia and Abkhazia in sufficient
numbers to replace the Russian peacekeeping forces by 1 October 2008, including
at least 200 European Union observers.

“The European Union as guarantor of the principle of non-use of force is actively
preparing the deployment of an observation mission to complement the existing
observation mechanisms.

“International discussions

“The international discussions provided for in point six of the Medvedev-Sarkozy
plan of 12 August 2008 will begin on 15 October 2008 in Geneva. The preparatory
talks will begin in September.

“They will focus, inter alia, on:
— “the arrangements to ensure security and stability in the region;

— “the issue of the refugees and displaced persons on the basis of the
internationally recognized principles and conflict-settlement practice;

— “any other issue, by mutual agreement of the parties.”
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19 ESDP: Piracy off the coast of Somalia

(29953) Joint Action: EU Military Coordination Action in support of United
— Nations Security Council Resolution 1816 (2008)

Legal base Articles 14, 25(3) and 28(3) EU; unanimity

Department Foreign and Commonwealth Office

Basis of consideration EM and Minister’s letter of 16 September 2008

Previous Committee Report None

To be discussed in Council 15 September 2008 General Affairs and External
Relations Council

Committee’s assessment Politically important

Committee’s decision Cleared, but further information requested

Background

19.1 International concern over the problem of piracy off the coast of Somalia has
increased in 2008. The United Nations Security Council adopted Resolution (UNSCR)
1816 (2008) in June which encouraged “States interested in the use of commercial
maritime routes off the coast of Somalia, to increase and coordinate their efforts to deter
acts of piracy and armed robbery at sea”.

The Joint Action

19.2 The Joint Action recalls that on 26 May the Council noted the adverse effects of the
increase in piracy along the Somali coast not only upon humanitarian but also on general
international maritime traffic, as well as upon the effectiveness of UN arms embargoes in
the region, and endorsed initiatives by certain Member States in offering protection to the
UN World Food Programme; and that on 5 August the Council subsequently endorsed the
notion of an EU “crisis management” contribution in support of UNSCR 1816.

19.3 The outcome — the present Joint Action on Military Coordination Action — would
establish a military coordination cell (four military officers working from Brussels) tasked
to assist Member States’ activities in support of UNSCR 1816: Member States would notify
the cell of ships or other assets that they will send to the waters off Somalia (or which may
already be there), and the cell would work to coordinate the effect that those assets can
deliver, while the Member States retain individual national control of anything they decide
to provide.

19.4 The primary objective of the coordination cell would be to Coordinate ships from EU
Member States escorting World Food Programme (WFP) shipping bringing humanitarian
aid to Somalia. The coordination cell would also be tasked to liaise with the United
Nations, as well as other international organisations and actors in the region, in order to
secure and provide information on complementary activity.



84 European Scrutiny Committee, 34th Report, Session 2007-08

The Government’s view

19.5 In his Explanatory Memorandum of 16 September 2008, the then Minister for
Europe at the Foreign and Commonwealth Office (Mr Jim Murphy) says that the WFP has
made it clear that they would be unable to continue this assistance without such EU
support, and regards the cell as “a low cost and effective way to support delivery of
humanitarian assistance.”

19.6 The Minister also says that the estimated monthly cost of the coordination cell is
€15,000, of which the UK share would be €2,625, or approximately £2,000 under the
standard mechanism of allocating common costs. He understands, however, that as the
amount is so low, the monthly costs can be financed from existing budgets and therefore
without any call for contributions from Member States.

19.7 Finally, the Minister expects the Joint Action to be agreed by written procedure during
the week commencing 15 September 2008.

The Minister’s letter

19.8 In a separate letter of 16 September 2008, the Minister says that his officials have
raised the issue of national parliamentary scrutiny and asked if a decision might be
postponed. However, he says, the primary purpose of the Military Coordination Action is
to ensure that World Food Programme humanitarian shipping can be escorted into
Somalia: with Canadian escorts ceasing at the end of September, if the Joint Action is not
agreed before then, and the Coordination Cell not established, there would be a gap in the
delivery of humanitarian aid, with harmful consequences for the region.

19.9 The Minister goes on to say that, if the Joint Action is indeed adopted by written
procedure during the week commencing 15 September, then unfortunately there will not
be enough time for the Committee to scrutinise it, but hopes that in light of the need to
ensure the delivery of humanitarian aid to Somalia, the Committee will understand if he
agrees to this proposal before scrutiny has been completed.

Conclusion

19.10 We accept the Minister’s explanation in these particular circumstances, and
accordingly clear the Joint Action.

19.11 In separate letters to us prior to and after the 15 September meeting of the
General Affairs and External Relations Council, the Minister mentions, first, that “the
Council will also discuss potential next steps on EU activity to tackle piracy more
generally in the region” and, then, that as well as agreeing, “in conjunction with UNSR
1816, to establish a coordination unit in Brussels to support EU Partners’ activities
carried out off the Somali coast”, the Council also “approved a strategic military option
for a possible European Union naval operation in the future.”

19.12 We should be grateful if he would write to us with an indication of what those
potential next steps might be and what the “strategic military option” might entail.
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20 EU-Georgia: appointment of European Union Special
Representative

(29972) Joint Action appointing the European Union Special Representative
— for the crisis in Georgia

Legal base Articles 14, 18 (5) and 23 (2) EU; QMV

Department Foreign and Commonwealth Office

Basis of consideration EM and Minister’s letter of 24 September 2008

Previous Committee Report None

To be discussed in Council 15 September 2008 General Affairs and External
Relations Council

Committee’s assessment Politically important

Committee’s decision Cleared, but further information requested

Background

20.1 The background is described thus by the Minister for Europe at the Foreign and
Commonwealth Office (Mr Jim Murphy) in his Explanatory Memorandum of 24
September 2008:

“Tensions between Russia and Georgia over the separatist regions of South Ossetia
and Abkhazia rose earlier in the year. In April, Russia issued a decree ‘establishing’
closer bilateral relations, including legal relations, with Georgia’s separatist regions.
Subsequently a Russian aircraft shot down a Georgian Unmanned Aerial Vehicle
over Abkhazia, and Russia sent paratroopers to Abkhazia along with associated
military equipment. In July, Russia admitted publicly that its aircraft had over-flown
South Ossetia.

“It is likely that these Russian steps were calculated to prevent Georgia’s relationship
with NATO from deepening and to demonstrate Russian displeasure at Western
recognition of the independence of Kosovo. These events formed the backdrop for
events in August.”

20.2 The Government’s analysis of those events is set out in out in chapter 18 of this Report
and the Annex thereto. As noted, on 8 September, President Sarkozy (representing the
Presidency of the EU), Commission President Barroso and EU High Representative Solana
travelled to Moscow to press Russia to abide by its commitments; they secured agreement
to a supplementary set of commitments to the six point Agreement, giving detail on
implementation and specifying timelines, covering security and stability in the region,
refugees and displaced persons, and other subjects by mutual agreement of the parties.
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The Joint Action

20.3 EU Special Representatives (EUSR) are appointed to represent Common Foreign and
Security Policy where the Council agrees that an additional EU presence on the ground is
needed to deliver the political objectives of the Union. They were established under Article
18 of the Amsterdam Treaty and are appointed by the Council. The aim of the EUSRs is to
represent the EU in troubled regions and countries and to play an active part in promoting
the interests and the policies of the EU. The European Union currently has eleven EUSRs
in different regions of the world.

20.4 An EUSR is appointed by Council through the legal act of a Joint Action. The
substance of his or her mandate depends on the political context of the deployment. Some
provide a political backing to an ESDP operation; others focus on carrying out or
contribute to developing an EU policy. All EUSRs carry out their duties under the
authority and operational direction of the High Representative. An EUSR is financed out of
the CFSP budget implemented by the Commission. Member states contribute regularly e.g.
through seconding some of the EUSR’s staff members.

20.5 The Joint Action sets out the mandate for a new EUSR for the crisis in Georgia. The
mandate requires the incumbent to prepare for and represent the EU in the international
discussions envisaged in the international agreements referred to above and detailed in
chapter 18 of our Report. It also requires him/her to contribute to the implementation of
the agreements, in coordination with the UN and OSCE, and to coordinate with other
EUSRs in the region, in particular the EUSR for the South Caucasus.

20.6 On 15 September, the GAERC nominated Ambassador Pierre Morel to take on this
role.

The Government’s view

20.7 In his Explanatory Memorandum, the Minister for Europe says that the 12 August
and 8 September agreements provided for longer-term issues to be addressed in talks to
begin in Geneva on 15 October and continues as follows:

“These issues are crucial to the longer-term stability of the region, so it is important
that EU institutions and Member States engage strongly with these talks. In order to
ensure coordination it is right that the EU should have a single figure of high-
standing able to act on the EU’s behalf: the UK therefore strongly supported plans to
appoint an EUSR for the Georgia Crisis. The EUSR will report to Javier Solana which
will help ensure the views of Member States are taken into account. We also expect
the EUSR to consult widely among Member States as set out in the mandate. And
coordination with the existing Special Representative for the South Caucasus,
Ambassador Peter Semneby, will ensure the EUSR has access to regional and
historical expertise.”

20.8 The Minister supports the appointment of Ambassador Morel, whom he describes as
having considerable experience of the region, as Special Representative for Central Asia
and as a former Ambassador to Moscow. The Minister is “working closely with him and
partners further to refine the modalities of his mission.”
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20.9 These arrangements will, the Minister says, be reviewed in February 2009 when the
mandate for the EUSR comes up for renewal.

20.10 Recalling that the UK currently contributes approximately 17% to the CFSP budget,
the Minister says that the budget of the Joint Action for the period from the date of
adoption to 28 February 2009 will be €390,000 (approximately £310,000), and that
Ambassador Morel will “perform his functions as EU Special Representative for the
Georgia Crisis on a non-remunerative basis.”

20.11 Finally, the Minister says that the Joint Action is due to be adopted by written
procedure on 25 September 2008.

The Minister’s letter
20.12 In an accompanying letter of 24 September 2008, the Minister says:

“A key task for Ambassador Morel will be to prepare for and represent the EU at
international talks on the crisis. Those talks start on 15 October. If the EU is to play a
constructive role in those talks it is crucial that Ambassador Morel begin his
preparations immediately. I hope you will therefore understand my decision to agree
to this Joint Action before scrutiny has been completed.”

Conclusion

20.13 We concur with the Minister’s decision on this occasion and in these particular
circumstances, and now clear the document.

20.14 This is perhaps the most difficult such mandate to date. When it is reviewed in
February 2009, we ask that the Minister provides a full assessment of Ambassador
Morel’s contribution by then, and of the progress made in the negotiations to which he
will contribute. In the meantime, in view of the wider issues, we are also forwarding this
chapter of our report to the Foreign Affairs Committee.
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21 EU Special Representative for the South Caucasus

(29980 Joint Action modifying the mandate of the European Union Special
— Representative for the South Caucasus

Legal base Articles 14, 18 (5) and 23 (2) EU; QMV

Department Foreign and Commonwealth Office

Basis of consideration EM and Minister’s letter of 29 September 2008

Previous Committee Report None; but see (29387-95): HC 16—xi (2007-08),
chapter 11 (6 February 2008)

To be discussed in Council 13 October 2008 General Affairs and External
Relations Council

Committee’s assessment Politically important

Committee’s decision Cleared, but further information requested

Background

21.1 The background to the events that took place in Georgia in August and the EU’s
response is set out in chapters 18 and 20 of this Report on the Joint Actions:

— to establish a civilian European Security and Defence Policy (ESDP) monitoring
mission in Georgia, to monitor the Parties” actions, including full compliance with the
6-point Agreement and subsequent implementing measures; and

— a European Union Special Representative for the crisis in Georgia.

21.2 On 15 September, the GAERC announced that Ambassador Pierre Morel would be
appointed. The EUSR for the crisis in Georgia’s mandate requires him to prepare for and
represent the EU in the international discussions that were envisaged in the international
agreements on resolving the dispute with Russia and Georgia. The discussions will begin in
Geneva on 15 October.

21.3 The mandate also requires him to contribute to the implementation of the
agreements, in coordination with the UN and OSCE, and to coordinate with other EUSRs
in the region, in particular the EUSR for the South Caucasus.

The Joint Action

21.4 This Joint Action amends the mandate of the European Union Special Representative
(EUSR) for the South Caucasus in accordance with the appointment of both the EUSR for
the Crisis in Georgia and the European Union Monitoring Mission (EUMM) to Georgia.
Specifically, it requires the EUSR for the South Caucasus to coordinate his activities with
the EUSR for the crisis in Georgia, in line with the mandate of the latter. The Joint Action
also requires the EUSR for the South Caucasus to provide guidance on the local political
situation to the Head of the EUMM to Georgia.
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21.5 Peter Semneby was appointed EUSR for the South Caucasus on 20 February 2006. He
is tasked with pursuing the following objectives in the South Caucasus:

— assisting Armenia, Azerbaijan and Georgia in carrying out political and economic
reforms;

— preventing conflicts in the region and contributing to the peaceful settlement of
conflicts, including through promoting the return of refugees and internally displaced
persons;

— encouraging and supporting further cooperation between states of the region, including
on economic, energy and transport issues; and

— enhancing the effectiveness and visibility of the EU in the region.

21.6 When we considered the last Joint Action, renewing his mandate,* we noted that it
was amended in 2005 to reflect the EU’s gradually developing approach to the vacuum left
on the Georgian border with Chechnya, Dagestan and Ingushetia (in Russia) following the
closure of the OSCE border monitoring mission in Georgia at the end of 2004; and that the
EUSR’s office had been bolstered by a support team to provide the EU with reporting and a
continued assessment of the border situation and to facilitate confidence-building between
Georgia and the Russian Federation. Additionally, it was mandated to follow-up on the
reform of the criminal justice system, work which was started by the EU Rule of Law
mission to Georgia in July 2004.

21.7 In his accompanying Explanatory Memorandum of 31 January 2008, the Minister for
Europe at the Foreign and Commonwealth Office (Mr Jim Murphy) described working
with and through the EU as a key part of HMG’s engagement with the three South
Caucasus countries, and the work of the EUSR as a crucial part of this engagement. His
dialogue with members of the Georgian Government “had been particularly important in
recent months in helping to de-escalate an internal political crisis” and in “promoting the
best possible electoral environment ahead of extraordinary Presidential elections on 5
January 2008”. With elections in all the South Caucasus countries over the course of the
next year it was important that the EUSR continued to follow closely developments related
to democracy and the rule of law. The EU also played an important role in helping to
prevent and resolve conflict in the region, including through targeted and practical funding
of projects as well as through high-level dialogue. The EUSR had been closely engaged in
devising and facilitating confidence building measures, particularly in relation to the
conflict over Abkhazia.

The Government’s view

21.8 In his Explanatory Memorandum of 29 September 2008, the Minister for Europe says
that the longer-term issues and future international presence in Georgia to be addressed in
the talks beginning in Geneva on 15 October are crucial to the long-term stability of the
region, “so it is important that EU institutions and Member States engage strongly with
these talks.” He sees reporting by both the EUSR for the crisis in Georgia and the EUMM

54 See headnote: (29387-95): HC 16—xi (2007-08), chapter 11 (6 February 2008)
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as helping to inform the EU’s role in the negotiations and European policy in support of a
durable political solution for Georgia. However, to ensure the objectives of the EUSR for
the crisis in Georgia and the EUMM can be achieved, he also sees it as “essential that the
three EU parties in Georgia, namely the EUSR for the South Caucasus, the EUSR for the
crisis in Georgia and the EUMM, coordinate their work”, and “also important to draw on
the regional and historical expertise of the EUSR for the South Caucasus.” This Joint
Action, he says, amends the mandate of the EUSR for the South Caucasus to facilitate this
coordination.

Conclusion
21.9 We concur with the Minister’s analysis, and now clear the document.

21.10 In clearing the related Joint Action on the EUSR for the crisis in Georgia, we have
asked that, when it is reviewed in February 2009, the Minister provides a full
assessment of Ambassador Morel’s contribution by then, and of the progress made in
the negotiations to which he will contribute. In the light of this subsequent Joint
Action, we ask that this assessment also includes the contribution made by the EUSR
for the South Caucasus and the Minister’s views on how effectively the three EU parties
have been able to coordinate their work.

21.11 In the meantime, in view of the wider issues, we are also forwarding this chapter
of our report to the Foreign Affairs Committee.

22 Draft Budget 2009

(29943) Draft General Budget of the European Communities for the financial
— year 2009
Legal base Article 272 EC; QMV; the special role of the European
Parliament in relation to the adoption of the Budget is
set out in Article 272
Department HM Treasury
Basis of consideration Minister’s letter of 16 August 2008
Previous Committee Report None
Discussed in Council 17 July 2008
Committee’s assessment Politically important

Committee’s decision Cleared
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Background

22.1 The Commission’s Preliminary Draft Budget (PDB) is the first stage in the
Community’s annual budgetary procedure. We reported on the 2009 PDB in June
2008% and it was debated in European Committee on 30 June 2008.° The second stage
is the adoption by the Council of the Draft Budget (DB). The 2008 DB was adopted on
17 July 2008. The 2009 PDB and the 2009 DB form the basis of the 2009 Adopted
Budget which is expected to be agreed in mid-December 2008, after consideration by the
European Parliament in October 2008, further consideration by the Council in
November 2008 and subsequent negotiations between the Council and the European
Parliament.

The Draft Budget

22.2 The Economic Secretary to the Treasury (Kitty Ussher) has written in advance of
publication of the DB (which will be later in the Autumn) to tell us what the Council
decided in relation to the DB. The Minister encloses with her letter annexes, which we
reproduce, helpfully setting out the euro and sterling figures for the six budget
categories and the changes in these in relation to the PDB.

Summary of the figures

22.3 The DB represents an overall reduction of €470 million (£370 million), or 0.3%, in
commitment appropriations”’ compared to the PDB — to €133,926 million (£105,668
million), substantially increasing the margins under the Financial Framework ceilings and
an overall reduction of €1,771 million (£1,398 million), or 1.5%, in payment appropriation
levels compared to the PDB — to €114,965 million (£90,707 million), bringing the budget
more into line with implementation capacity and anticipated requirements.

The individual expenditure headings

Sub-Heading 1a: Competitiveness for growth and employment

22.4 The DB reduces commitment and payment appropriations by €78 million (£62
million) and €471 million (£372 million) respectively, compared to the PDB. The margin
under the Financial Framework ceiling for commitment appropriations is increased to
€160 million (£127 million). The changes largely reflect targeted reductions of:

e €47 million (£37 million) in commitment and payment appropriations for
administrative management, management, and staff costs;

55 (29715): See HC 16-xxiii (2007-08) chapter 1 (4 June 2008).
56 Stg Co Deb, European Committee, 30 June 2008, cols. 3-22.

57 Commitment appropriations are the cost of legal obligations that can be entered into during the current financial
year for payments in the current and future years. Payment appropriations are the amounts available to be spent in
the current financial year on commitments made in the current or past years. In exceptional circumstances unused
payment appropriations may be carried forward into the following year.
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e €47 million (£37 million) in payment appropriations for activities supporting
researchers and research networks;

e €39 million (£31 million) in payment appropriations in relation to “Financial
Support for projects of common interest in the trans-European energy network”;
and

e €9 million (£7 million) in commitment and payment appropriations for
decentralised agencies, bringing the PDB more into line with actual requirements.*®

Sub-heading 1b: Cohesion for growth and employment

22.5 The DB reduces payment appropriations by €250 million (£197 million) compared to
the PDB. There are no changes to commitment appropriations and the margin under the
Financial Framework ceiling for these appropriations remains €14 million (£11 million).
The changes in payment appropriations are intended to ensure that allocations for
Regional Competitiveness and Employment programmes more accurately represent
implementation capacity, with specific reductions of €170 million (£134 million) and €130
million (£103 million) to the European Social Fund and European Regional Development
Fund (ERDF) respectively. These reductions are partially offset by a €50 million (£40
million) increase in payment appropriations for the convergence objective of the ERDF.

Heading 2: Preservation and management of natural resources

22.6 The DB reduces commitment and payment appropriations by €382 million (£301
million) and €497 million (£392 million) respectively, compared to the PDB. The margin
under the Financial Framework ceiling for commitment appropriations is increased to
€2,515 million (£1,985 million). These changes reflect:

e €230 million (£182 million) reduction in accounting clearance of previous years’
accounts with regard to shared management expenditure under the European
Agriculture Guidance and Guarantee Fund and European Agriculture Guarantee
Fund;”

e an across-the-board reduction of €150 million (£118 million) in commitment and
payment appropriations in relation to Market Interventions, in the light of rising
food prices;

e a €115 million (£91 million) reduction in payment appropriations to Rural
Development programmes, in light of implementation rates; and

58 Agency requirements, throughout the budget, were estimated based on stage of development: For “agencies
flagged in the Council guidelines” the PDB request and all new posts were accepted; for “agencies in start-up
phase” the maximum increase of Community contributions was capped at 12% and 75% of new post requests were
accepted; for “agencies in extension” the maximum increase of Community contributions were capped at 5% and
50% of new post requests were accepted; and for “agencies at cruising speed” the maximum increase of Community
contributions were capped at 2% and no new post requests were accepted.

59 This represents Community budget resources accruing from allocations returned from Member States as a result of
accounting clearance decisions by the Commission on the extent to which Member States have complied with
payment and control conditions.
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e a €2 million (£2 million) reduction to proposed increases in commitment and
payment appropriations for decentralised agencies to better reflect estimated
agency requirements, based on the stage in their development.

Sub-heading 3a: Freedom, Security and Justice

22.7 The DB reduces commitment and payment appropriations by €6 million (£5 million)
and €24 million (£19 million) respectively, compared to the PDB. The margin under the
Financial Framework ceiling for commitment appropriations is increased to €39 million
(£31 million). The reductions are met by targeted changes to bring allocations more into
line with implementation rates, in particular:

e reductions of €2 million (£1 million) and €5 million (£4 million) respectively in
commitment and payment appropriations for the Visa Information System;

e a €4 million (£3 million) reduction in payment appropriations in relation to
Criminal Justice; and

e a €3 million (£2 million) reduction in payments for the prevention, preparedness
and consequence management of terrorism.

Sub-heading 3b: Citizenship

22.8 The DB reduces commitment and payment appropriations by €14 million (£11
million) and €34 million (£27 million) respectively, compared to the PDB. The margin
under the Financial Framework ceiling for commitment appropriations is increased to €36
million (£29 million). The changes are primarily a €8 million (£6 million) cut to
decentralised agency budgets, according to need and targeted reductions to bring
allocations more into line with implementation rates, with the largest reductions being:

e €1 million (£1 million) and €5 million (£4 million) from Civil Protection Financial
Instrument commitment and payment appropriations respectively;

e €3 million (£2 million) from payment appropriations for Europe for Citizens
programmes;

e and €2 million (£1 million) and €3 million (£2 million) respectively for
commitment and payment appropriations for multimedia actions.
Heading 4: The European Union as a global partner

22.9 The DB reduces payment appropriations by €393 (£310 million). The largest decreases
in payments are:

e a€244 million (£193 million) reduction for the emergency aid reserve;

e a €27 million (£22 million) reduction in human resources development aspects of
the Instrument for Pre-Accession Assistance; and
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e a €16 million (£13 million) reduction in payments for financial support for
encouraging the economic development of the Turkish Cypriot Community.

22.10 Commitment appropriations are increased by €114 million (£90 million) compared
to the PDB, but these remain within the Financial Framework, with a margin of €130
million (£102 million) under the ceilings. The increase in these appropriations relates to
the provision of an addition in the reserve to provide €100 million (£79 million) for
assistance and the peace process in Palestine and €60 million (£47 million) for transition
and institution-building assistance to potential candidate countries.

Heading 5: Administration

22.11 The DB reduces both commitment and payment appropriations by €102 million
(£81 million), compared to the PDB. The margin under the Financial Framework ceiling
for commitment appropriations is increased to €232 million (£183 million). The reduction
in this heading is enabled by targeted reductions to the requests made by each institution,
achieved primarily through:

e cutting areas of expenditure in which the institutions show low implementation
rates;

e accepting only necessary new staff requests;
e clipping excessive increases in the PDB; and
o increasing the standard flat rate abatement on salaries for institutions, based on
vacancy rates.
Heading 6: Compensations

22.12 There are no changes to the PDB proposal for this heading.

The Government’s view

22.13 The Minister tells us that during the conciliation meeting, attended by the
Commission, that followed the Council’s adoption of the DB first reading the Council and
the European Parliament agreed six Joint Statements. These concerned:

e smooth implementation of the operational programmes and projects presented by
Member States in relation to Structural and Cohesion Funds and rural
development programmes for the 2007-2013 period;

o the importance of full recruitment in relation to the 2004 and 2007 enlargement
posts;

o the importance of the separation of future EU Solidarity Fund mobilisations from
other budgetary amendments;
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o the importance of ensuring a rapid procedure for adoption of decisions relating to
the European Globalisation Adjustment Fund and to the use of Emergency Aid
Reserve;

o procedures for dealing with any difficulties relating to the approval of transfers and
amending budgets deriving from the end of the European Parliament’s current
term and the recess for parliamentary elections; and

e an invitation to all institutions to present an updated report on the financial
programming of administration expenditure under Heading 5 (Administration).

She says the Council also agreed a unilateral declaration relating to the Commission’s
evaluation of regulatory agencies, calling on the Commission to focus on the impact,
effectiveness, and efficiency of the agencies’ work in its forthcoming evaluation.

22.14 The Minister comments that, although the Government would have welcomed
additional reductions in relation to interventions in agricultural markets in light of reduced
need for this expenditure in the context of recent increases in food prices, it considers that
the Council’s DB represents a balanced compromise that, together with the statements
agreed alongside, goes a considerable way to achieving the UK interests and the
Government’s objectives, in particular through:

o the overall reductions in both commitment and payment appropriations;

o the targeted reductions in administration expenditure based on implementation
rates, staff number requirements, and vacancy rates;

o the targeted reductions to the budgets for regulatory agencies to ensure that these
more accurately reflect requirements; and

o the statement by the Council calling on the Commission to focus on the impact,
effectiveness, and efficiency in its evaluation of agencies.

22.15 The Minister concludes that the Government will continue to pursue its key
objectives in the subsequent stages of the 2009 budget process.

Conclusion

22.16 We are grateful to the Minister for her report on progress in setting the 2009
Budget. We note that the Government appears to be achieving some successes in
reining in expenditure and look forward to hearing that these gains are retained in the
later stages of the process. Meanwhile we clear the document.
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23 Corruption and organised crime

(29485) Commission staff working document an examination of the links
6335/08 between organised crime and corruption
SEC(08) 196

Legal base —

Department Home Office

Basis of consideration Minister’s letter of 29 July 2008

Previous Committee Report HC 16—xx (2007-08), chapter 7 (30 April 2008)
To be discussed in Council No date set

Committee’s assessment Legally and politically important

Committee’s decision Cleared

Background

23.1 In our earlier report of 30 April on this document we noted that one of the first
measures adopted at EU level in relation to corruption was the 1997 Convention on the
fight against corruption involving officials of the European Communities or officials of the
Member States of the European Union® and that this was followed in 2003 by the adoption
of a Framework Decision on combating corruption in the private sector.® We also noted
the activity of the United Nations in dealing with organised crime and corruption,
including the UN Convention against Transnational Organized Crime (UNTOC) in 2000
and the UN Convention against Corruption in 2003 (UNCAC).

23.2 We also noted the adoption of both a Criminal Law and Civil Law Convention on
Corruption by the Council of Europe in 1999 as well as the establishment of a group of
states against corruption (GRECO) with the objective of improving the capacity of its
members to fight corruption by monitoring their compliance with Council of Europe anti-
corruption standards through a process of mutual evaluation and peer pressure and
helping to identify deficiencies in national anti-corruption programmes.®

23.3 We noted that the Commission staff working paper suggested the commissioning of a
study to examine the links between organised crime and corruption. As for the existence of
such links, the paper referred briefly to the work of GRECO and to work by Europol which
concluded in 2004 that there was no clear-cut picture on the use of corruption by organised
groups. The paper also referred to a Eurobarometer survey in 2005 which asked for views
on whether most corruption was caused by organised crime and which reported that 54%
agreed that it was, but with 35% believing the opposite and 11% having no opinion. In
support of its arguments for developing a “qualitative analysis” of the links between
organised crime and corruption, the paper suggested that a repeat of the Eurobarometer

60 OJ No. C 195, 25.06.97 p.2.
61 OJNo.L 192, 31.07.03, p.54.

62 GRECO now has 46 States as participants, including all 27 EU Member States, the Russian Federation, Switzerland,
Turkey, Ukraine and the United States.
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survey would “add to the knowledge of the changing situation in Member States from the
citizen’s perspective”. The paper also called for the commissioning of a study to focus on
the “modalities of the links” between organised crime and corruption and on specific
vulnerabilities to corruption within private sector organisations.

23.4 We found it hard to contest the Minister’s conclusion that further research into
corruption could be valuable, but we questioned what justification there was for such
research being usefully carried out by the Commission, rather than by other international
bodies, notably GRECO and the OECD, which had acknowledged expertise in this area.

23.5 The staff working paper did not give us confidence that the matter was being
approached in an objective manner, free from pre-conceptions. Much of the ‘evidence’
referred to in the paper appeared to us to be far from conclusive, notably the 2005
Eurobarometer which could do no more than record public attitudes and could not be
relied on as evidence of the underlying facts about corruption. We thought it obvious that
organised crime and corruption could be connected, but the paper appeared to assume that
some general link, common to most Member States, could be established by further study.
We doubted that this was so, given the differences between the Member States, or that
much could be discovered by way of trends, except at such a level of generality as to be of
little use.

The Minister’s reply

23.6 The then Parliamentary Under-Secretary of State at the Home Office (Vernon
Coaker) replies to our concerns in his letter of 29 July. The Minister explains that the
proposed study “focuses very specifically” on the links between organised crime and
corruption and “as such does not fall within the terms of reference of GRECO or OECD”.
The Minister goes on to explain that GRECO “monitors compliance with the Council of
Europe Criminal Law Convention by means of peer review” and that the OECD Bribery
Group monitors compliance with the OECD Convention and “only covers active bribery
in international business”. The Minister does, however, state that the issue of organised
crime and corruption may be within the scope of the OECD-DAC Anti-Corruption Task
Team, but that their focus would be on developing countries, rather than on the EU and its
neighbours.

23.7 On the role of the Commission in this area, the Minister comments as follows:

“Organised crime in neighbouring countries is rightly an issue of interest to the EU.
The Commission has experience of working in the corruption field and has done a
great deal of analysis and project work in countries acceding to the EU and
neighbouring countries such as the Balkans. It is our view therefore that the
Commission would be well placed to carry out this research.”

23.8 As to our doubts about the effectiveness of the research to be carried out by the
Commission, the Minister explains that the Government recognises that the remit of the
study is “rather broad” and that the Government will request that the Commission put
forward “a more comprehensive research terms of reference which clarifies ambiguities
(such as geographical scope) and addresses questions such as methodology”. The Minister
undertakes to keep us informed of any further developments.
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Conclusion

23.9 We thank the Minister for his letter. We find the point made by the Minister about
the link between organised crime and corruption not falling with the terms of reference
of GRECO less than persuasive, given that Resolution 99(5) of the Committee of
Ministers of the Council of Europe (which established GRECO) expressly refers to the
links between organised crime and corruption in the context of the need to promote
cooperation between States. As far as the OECD is concerned, we note the Minister’s
remark that organised crime and corruption may fall within the scope of the OECD-
DAC Anti-Corruption Task Team. It seems to us, moreover, that the OECD
Convention referred to by the Minister applies also to trade between Member States. In
these circumstances, it would be important for any study carried out by the
Commission to take account of the activities of GRECO and the OECD.

23.10 We welcome the Minister’s remarks on seeking more detailed terms of reference
from the Commission, and that it should address questions such as methodology in
proposing the study.

23.11 In the light of the Minister’s reply, we now clear the document.
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24 Documents not raising questions of sufficient legal
or political importance to warrant a substantive report
to the House

Department for Business, Enterprise and Regulatory Reform

(29921)
12216/08
COM(08) 511

(29961)
13111/08
COM(08) 540

(29964)
13187/1/08
COM(08) 558

(29965)
13192/08
COM(08) 554

(29966)
13196/08
COM(08) 555

(29974)
12467/08
COM(08) 517

(29975)
12477/08
COM(08) 523

Commission Report on the first monitoring
restructuring in Bulgaria and Romania.

report on steel

Draft Council Regulation amending Regulation (EC) No. 55/2008
introducing autonomous trade preferences for the Republic of
Moldova.

Draft Council Regulation (EC) amending Regulation (EC) No.
1083/2006 laying down general provisions on the European Regional
Development Fund, the European Social Fund and the Cohesion
Fund, in respect of certain revenue-generating projects.

Draft Council Decision on the conclusion of an Agreement in the
form of an Exchange of Letters between the European Community
and the Republic of Cuba.

Draft Council Regulation concerning the implementation of the
Agreement in the form of an Exchange of Letters between the
European Community and the Republic of Cuba pursuant to Article
XXIV:6 of GATT 1994, amending and supplementing Annex | to
Regulation (EEC) No.2658/87 on the tariff and statistical
nomenclature and on the Common Customs Tariff.

Draft Council Regulation maintaining the anti-dumping duties on
imports of polyester staple fibres originating in Belarus, the People's
Republic of China, Saudi Arabia and Korea following a partial interim
review pursuant to Article 11(3) of Council Regulation (EC) No.
384/96.

Draft Council Regulation terminating the new exporter review of
Regulation (EC) No.1659/2005 imposing a definitive anti-dumping
duty on imports of certain magnesia bricks originating in the People's
Republic of China

Department for Children, Schools and Families

(29792)
11268/08
COM(08) 398

Commission Report on the final evaluation of the "Youth"
Community action programme (2000 2006) and of the Community
action programme to promote bodies active at European level in the
field of youth (2004 2006).
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(29815)

COM(08) 378

(29817)
11473/08

+ ADD1
COM(08) 425

Commission Communication on the Annual Report to the European
Parliament on the functioning of the European School System in
2007.

Commission Communication: Improving competences for the 21st
Century: An Agenda for European Cooperation on Schools.

Department for Culture, Media and Sport

(29900)
12290/08

+ ADD 1
COM(08) 481

(29917)
12405/08

+ ADD 1
COM(08) 500

(29923)
12580/08
COM(08) 513

Commission Communication on the Eighth Communication on the
application of Articles 4 and 5 of Directive 89/552/EEC “Television
without Frontiers”, as amended by Directive 97/36/EC, for the period
2005-2006.

Commission Communication on the summary of the Progress Report
to the Council on the implementation of Council Recommendation
2005/835/EC of 14 November 2005 on priority actions to increase
cooperation in the field of archives in Europe presented by the
European Archives Group.

Commission Communication on Europe’s cultural heritage at the click
of a mouse: Progress on the digitisation and online accessibility of
cultural material and digital preservation across the EU.

Department for Environment, Food and Rural Affairs

(29885)
12039/08

(29908)
12443/08
COM(08) 509

(29915)
12475/08
COM(08) 501

Special report No. 4/2008 concerning the implementation of milk
quotas in the Member States which joined the European Union on 1
May 2004.

Draft Council Decision on the signing on behalf of the Community of
the Agreement between the European Community and the Swiss
Confederation amending with the provisional application the
Agreement between the European Community and the Swiss
Confederation on trade in agricultural products

Draft Council Decision on the conclusion of the Agreement between
the European Community and the Swiss Confederation amending the
Agreement between the European Community and the Swiss
Confederation on trade in agricultural products

Commission Second Report on the results of the pilot studies referred
to in Article 4(3) and Article 5(1) of Regulation (EC) No.2150/2002 of
the European Parliament and of the Council of 25 November 2002 on
waste statistics.



(29922)
12663/08
COM(08) 512
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Draft Council Decision on the approval of amendments to the
Convention on future multilateral co-operation in the North-East
Atlantic Fisheries allowing for the establishment of a dispute
settlement procedures, the extension of the scope of the Convention
and a review of the objectives of the Convention.

Foreign and Commonwealth Office

(29854)
11888/08

(29935)
12585/08
COM(08) 524

(29954)

(29971)

(29991)

(29992)

(30009)

Special Report No 5/2008: The European Union's agencies: Getting
Results.

Draft Council Decision on a Community position in the Joint
Committee on the implementation of Article 66 of the Euro
Mediterranean Interim Association Agreement on Trade and
Cooperation between the European Community and the Palestine
Liberation Organisation (PLO) for the benefit of the Palestinian
Authority of the West Bank and the Gaza Strip.

Council Decision concerning the Conclusion of the Agreement
between the European Union and the Republic of Croatia on the
participation of the Republic of Croatia in the European Union
military operation in the Republic of Chad and the Central African
Republic (Operation EUFOR Tchad/RCA).

Council Joint Action amending Joint Action 2008/736/CFSP concerning
the European Union monitoring mission in Georgia, EUMM Georgia.

Council Decision concerning the conclusion of an Agreement
between the United States of America and the European Union on
the participation of the United States of America in the European
Union Rule of Law Mission in Kosovo (EULEX KOSOVO).

Council Decision 2008/..../CFSP concerning the conclusion of an
Agreement between the European Union and Republic of Croatia on
the participation of Republic of Croatia in the European Union Rule
of Law Mission in Kosovo, (EULEX KOSOVO).

Council Decision concerning the conclusion of the Agreement
between the European Union and the Russian Federation on the
participation of the Russian Federation in the European Union
military operation in the Republic of Chad and the Central African
Republic (EUFOR)
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Government Equalities Office

(29919)
12809/08
COM(08) 503

Commission Communication on the final evaluation report on the
Community framework strategy and Community action programme
relating to the Community strategy on gender equality (2001-2006).

Department of Health

(29888)
12198/08
COM(08) 482

(29889)
12199/08
COM(08) 484

(29939)
12659/08
COM(08) 532

Home Office

(29904)
12007/08

(29988)
13586/08

Commission Report on the Implementation of the Public Health
Programme in 2007.

Commission Communication on the interim evaluation of the
implementation of the Public Health Programme (2003-2008).

Second Implementation Report 2002-2007 on the application of
Council Recommendation of 12 July 1999 (1999/519/EC) on the
limitation of the exposure of the general public to electromagnetic
fields (0 hz to 300 ghz).

Draft Council Decision on the establishment of the European Criminal
Records Information System (ECRIS) in application of Article 11 of
Framework Decision 2008/XX/JHA

Draft Council Decision on the establishment of the European Criminal
Records Information System (ECRIS) in application of Article 11 of
Framework Decision 2008/XX/JHA.

Department for Innovation, Universities and Skills

(29777)
11105/08
COM(08) 337

(29814)
12055/08
COM(08) 357

(29884)
11461/08
COM(08) 427

Commission Report on the Final Evaluation of the Community's
action programme to promote bodies active at European level and
support specific activities in the field of Education and Training.

Draft Directive relating to common provisions for both measuring
instruments and methods of metrological control.

Commission Report on the first evaluation of the Europass initiative.



(29898)
12270/08
COM(08) 473

(29924)
12554/08

+ ADD 1
COM(08) 519

(29927)
2557/08
COM(08) 526

(29942)
12718/08
COM(08) 533
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Commission Report explaining the European Research Council
operations and realisation of the objectives set out in the Specific
Programme "ldeas" in 2007.

Commission Annual Report on research and technological
development activities of the European Union in 2007.

Commission Communication on the Methodology and Terms of
Reference to be used for the Review to be carried out by
independent experts concerning the European Research Council
Structures and Mechanisms.

Commission Communication on the ex-post evaluation of the
"Information Society Technologies (IST)" Thematic Priority in the
Sixth Framework Programme for Research, Technological
Development and Demonstration (RTD).

Department for Transport

(29866)
12033/08
COM(08) 493

(29871)
12090/08
COM(08) 463

(29890)
12204/08
COM(08) 483

HM Treasury

(29774)
10962/08
COM(08) 365

Commission Communication pursuant to Article 37 of the Act of
Accession of Bulgaria to the European Union regarding a Draft
Regulation repealing Regulation (EC) No.1962/2006.

Draft Council Decision on the signing and provisional application of
the Agreement between the European Community and the West
African Economic and Monetary Union on certain aspects of air
services.

Draft Council Decision on the conclusion of the Agreement between
the European Community and the West African Economic and
Monetary Union on certain aspects of air services.

Draft Council Regulation amending Council Regulation (EC) No.
219/2007 on the establishment of a joint undertaking to develop the
new generation European air traffic management system (SESAR).

Draft Council Regulation (EC, Euratom) establishing a Guarantee
Fund for external actions (codified version).
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(29933)
12539/08
COM(08) 492

(29958)
13043/08
COM(08) 556

(29959)
13045/08
COM(08) 557

Draft Council Directive on the common system of taxation applicable
to mergers, divisions, partial divisions, transfers of assets and
exchanges of shares concerning companies of different Member
States and to the transfer of the registered office of an SE or SCE
between Member States.

Preliminary Draft Amending Budget No.7 to the general budget 2008
— Statement of Expenditure by Section — Section Il — Commission.

Draft Decision on the mobilisation of the EU Solidarity Fund.
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Appendix: reports on Council meetings
held during a recess

When the House is sitting, Departments make written Statements after each meeting of the
Council of Ministers reporting on the Council meeting and on the activities of UK Ministers
in it. However, for Council meetings taking place when the House is in recess we ask
Departments to write to us instead. Replies concerning meetings during (and just before and
after) the summer recess are published below.

Informal Meeting of EU Foreign Ministers (“GYMNICH"), 5-6
September

Letter to the Chairman from the Minister for Europe, Foreign and
Commonwealth Office (Jim Murphy MP)

I am writing to inform you of the outcome of the informal meeting of EU Foreign
Ministers that took place in Avignon, France on 5 and 6 September. My Right Honourable
Friend the Secretary of State for Foreign and Commonwealth Affairs (Mr. David Miliband)
represented the UK.

The agenda items were as follows:

Transatlantic Relations

Ministers debated how to strengthen political dialogue with the US and intensify
transatlantic cooperation in response to major global challenges in Afghanistan and
Pakistan, Iran, and the Middle East. Ministers will carry out further work on priorities for
EU-US dialogue at another informal meeting later in the year.

Russia/Georgia

Ministers discussed the ESDP mission proposed at the 1 September European Council and
aid for Georgia’s reconstruction, which the Government supported. Ministers will return
to this issue at the 15 September GAERC. I am submitting the Joint Action and
Explanatory Memorandum separately. Some partners also expressed support for an
international enquiry to investigate the causes of the conflict and what had happened on
the ground during the fighting.

European Security Strategy

Discussion was brief. High Representative Solana confirmed that work was still on track to
update the European Security Strategy by the December European Council, focusing on
the interconnected nature of security challenges, the need for a more coherent EU response
and for Member States to back up their ambitions with adequate, available and sustainable
civilian and military capabilities.
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Middle East Peace Process

Ministers reaffirmed the EU’s commitment to the Middle East Peace Process and agreed to
play an active role in supporting the Annapolis process in the coming months.

September 2008

General Affairs and External Relations Council, 15 September 2008

Letter to the Chairman from the Minister for Europe, Foreign and
Commonwealth Office (Jim Murphy MP)

I am writing to inform you of the outcome of the General Affairs and External Relations
Council (GAERC), which took place on 15 September in Brussels. My Right Honourable
Friend the Secretary of State for Foreign and Commonwealth Affairs (Mr David Miliband)
represented the UK.

The agenda items were as follows:
General Affairs

Preparation of the European Council on 15/16 October 2008

Foreign Ministers considered the annotated draft agenda for the European Council
meeting to be held in Brussels on 15 and 16 October. The Government approves of the
Presidency’s priorities, which include discussion of the way forward on the Lisbon Treaty;
the Migration Pact; and a wide-ranging discussion of the economic, financial,
environmental and energy situation in the EU. This item includes the examination of
ongoing work to strengthen the EU’s financial stability, the issue of food and energy prices,
as well as climate change and energy security. The Government also approves the
Presidency’s intention for the Council to further discuss the issue of Georgia and Russia
and review the outcome of the international conference scheduled for the 15 October.

Ministers will carry out more detailed preparatory work for the European Council when
they meet on 13 October.

External Relations

WTO/DDA

Trade Commissioner Mandelson briefed Ministers on the state of the Doha Development
Round, following the negotiations in Geneva in July. Ministers then had a short exchange
of views examining the reasons for the lack of progress in Geneva and explored possible
ways forward. The UK was represented, on this agenda item by Gareth Thomas MP,
Parliamentary Under-Secretary of State for Trade and Consumer Affairs.
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Somalia

Ministers agreed Conclusions (without discussion) which called for a comprehensive
approach to a lasting settlement of the Somali crisis; welcomed the official signing by the
Transitional Federal Government (TFG) and the Alliance for the Re-Liberation of Somalia
(ARS) in Djibouti on 19 August 2008; reaffirmed the EU’s willingness to continue
engagement in Somalia, in particular support for Somali police capacity; noted serious
concern at the acts of piracy off the Somali coast; and agreed, in conjunction with UNSR
1816, to establish a coordination unit in Brussels to support EU Partners’ activities carried
out off the Somali coast. The Council also approved a strategic military option for a
possible European Union naval operation in the future.

Zimbabwe

Ministers adopted Conclusions welcoming the signing of an agreement between all parties
in Zimbabwe. The Council thanked President Mbeki for his mediation efforts and agreed
the EU must be ready to support a transitional government with a set of economic support
measures, when it puts into place a credible transition process. The Council also expressed
concern over the humanitarian situation and pressed for a lifting of all restrictions on the
delivery of humanitarian aid and humanitarian activities by non-governmental
organisations. The Foreign Secretary supported these points. The GAERC agreed to review
the situation at its next meeting on 13 October.

Georgia

Ministers welcomed the results of the 8 September troika visit to Moscow and Tbilisi and
approved the decision to send an independent civilian monitoring mission to Georgia. The
Council also appointed Pierre Morel (current EU Special Representative for Central Asia)
to the position of EU Special Representative for the crisis in Georgia. Ministers also invited
the Commission to prepare a donors conference next month in Brussels.

The Council agreed Conclusions which called for full implementation of the 12 August and
8 September agreements; supported the idea of an independent international inquiry into
the conflict; and recalled the EU’s commitment to strengthening the relationship with
Georgia, including through visa facilitation and free trade. The Foreign Secretary
intervened to reinforce the need for a thorough audit of the EU’s relationship with Russia,
in the run up to the 14 November EU-Russia Summit.

Western Balkans

Ministers received a briefing from International Criminal Tribunal for the former
Yugoslavia Prosecutor Serge Brammertz over lunch. His presentation covered his visit to
Belgrade on 10-11 September and focussed on the extent of Serbia’s cooperation with the
Tribunal. In this context, Ministers discussed whether or not to implement Serbia’s Interim
Agreement. The Council did not reach agreement to do so. The Presidency signalled it
might come back to the issue at the 13 October GAERC. Ministers also briefly discussed
Serbia’s intention to refer Kosovo’s declaration of independence to the International Court
of Justice, with no concrete conclusion.
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Belarus

Ministers approved Conclusions, which the Government supports, which welcomed the
release of political prisoners in Belarus. The Council saw this as a sign that Belarus is
moving towards recognition of the fundamental values of democracy, respect for human
rights and the rule of law. Nevertheless, the Council also noted that concerns remained
over other areas of human rights in Belarus. The Conclusions also noted that the upcoming
elections on 28 September would be a further opportunity for Belarus to demonstrate its
respect for democratic values. The Council undertook to review the EU’s restrictive
measures against Belarus in the light of the elections and to take measures to increase the
EU’s engagement, including through a meeting between the EU troika and the Belarusian
Minister for Foreign Affairs.

22 September 2008

Post-Council Written Statement: 25 September 2008 EU
Competitiveness Council In Brussels

Letter to the Chairman from the Parliamentary Under Secretary of State for
Intellectual Property and Quality, Department for Innovation, Universities
and Skills (Baroness Morgan Defrelin)

The following statement provides information on the Competitiveness Council in Brussels
on 25 September 2008, at which I represented the UK. The meeting was chaired by French
Industry Ministers Hervé Novelli and Luc Chatel.

The Council held a discussion on the Commission Communication on sustainable
industry policy, setting out a framework that will encourage the supply and demand for
better, more resource-efficient products that will reduce emissions whilst ensuring
competitiveness. Member States reached agreement on Council Conclusions on Green
Public Procurement for a better environment. I supported the Conclusions, and
emphasised the importance of ensuring that the Commission’s Sustainable Industry Policy
Action Plan complements the Emissions Trading Scheme (ETS), and contributes towards
achieving the EU’s targets for climate change and energy. The Council also took note of
comments by Member States on the risk of carbon leakage and the potential impact on
energy prices.

The Council held a debate on the Commission’s Small Business Act Communication with
Member States emphasising access to finance and cross border venture capital, simplified
procedures, and addressing late payments. I highlighted the importance of reducing
regulatory burdens, facilitating access to finance, and addressing barriers faced by SMEs in
the Single Market.

Ministers discussed over lunch the Commission’s recent review of the consumer acquis
and the Commission’s plans to follow this up with a Directive on Consumer Contractual
Rights.

The Council adopted without discussion Conclusions on Standardisation and Innovation,
and on Better Regulation.
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The Council reached agreement on a Resolution to deal with the risk that counterfeiting
poses to European businesses, and the importance of improving consumer education and
regulatory dialogue. I intervened to press for the prioritisation of the implementation of
existing legislation and in support of improved international cooperation to tackle the
problem within the EU.

Under Any Other Business, the Presidency gave a brief progress report on the Toys
Directive. The Commission updated Member States on the Transatlantic Economic
Dialogue, and the progress of Member States in reaching the Internal Market Scoreboard
target.

30 September 2008

Post-Council Written Statement: 25th — 26th September EU
Competitiveness Council and 26th September Space Council, in
Brussels

Letter to the Chairman from the Minister of State for Science and
Innovation Department for Innovation, Universities and Skills (Rt Hon lan
Pearson MP)

The following statement provides information on the Space Council and on the Research
session of the Competitiveness Council both of which took place in Brussels on 26th
September. I represented the UK at both Councils.

The Space Council was co-chaired by Valérie Pécresse (French Minister for Higher
Education Research) on behalf of the EU Presidency and by Maria van Der Hoeven (Dutch
Minister of Economic Affairs) on behalf of the ESA Presidency.

The Council adopted a Resolution “Taking forward the European Space Policy”. The
Resolution proposes a number of measures to take forward European space policy: it
underlines the importance of appropriate governance and funding measures to ensure the
successful implementation of the two flagship European space initiatives Galileo and
GMES (the latter in future to be known as Kopernikus). It also takes forward French
Presidency initiatives in the areas of climate change (a Commission study to assess the
need for full access to standardised data and for increased computing power); the Lisbon
strategy (a call for space to be considered for inclusion in the Lead Market Initiative);
security (improved co-ordination of civilian and defence programmes; developing space
situational awareness of infrastructures and debris in collaboration with partner nations);
and exploration (a Commission proposal to organise a high level political conference on a
long term global vision for space exploration).

The Council also took note of a European Space Policy Progress Report (an overview of the
main European space achievements since the Space Council of May 2007) and of an
initiative by Greece to establish a Global change European Research Centre.

The Research session of the Competitiveness Council was held immediately after the Space
Council and was chaired by Minister Pécresse.
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The Council formally adopted a Resolution on European Space Policy and adopted
Council Conclusions on: Responsible Nanosciences and Nanotechnologies Research,
Better Careers and More Mobility for European Researchers and a common commitment
by Member States to combat Neurodegenerative diseases, particularly Alzheimer’s. I
intervened on nano research welcoming the Conclusions and reiterating the UK’s support
for this technology which has strong opportunities and benefits for the UK. I emphasised
the need for a coordinated approach to address the public concerns on health and safety
and potential effects on the environment.

The main debate at the Council was on a Commission Communication proposing a new
initiative to facilitate joint programming of research activities in Europe. I noted that the
concept had the potential to provide the scope for a more coordinated and effective
approach to research activities but stressed the need to respect Member States’ diverse
funding systems. I suggested that the initiative could be trialled on neurodegenerative
diseases research.

Under Any Other Business, the Council took note of information from the Presidency on
the Ljubljana process — Definition of “Vision 2020 for the European Research Area (this
item was also discussed during the Ministerial lunch), and the inauguration of the
European Institute of Innovation and Technology (EIT). The Council also took note of
presentations from the Commission on marine and maritime research; a legal framework
for a European research infrastructure; a European framework for international science
and technology cooperation (including nuclear aspects); methodology and terms of
reference for the independent experts carrying out the review of the European Research
Council structures and mechanisms, and the FP6 Ex-post evaluation of the information
society technologies.

September 2008

JHA Council September 2008

Letter to the Chairman from the Minister of State Home Office (Liam Byrne
MP)

I am writing this letter to you about the JHA Council on 25 September since it is not
possible to make the usual written statement to the House to the timing of recess.

The Council was held in Brussels. The UK was represented by myself and by Frank
Mulholland the Solicitor General for Scotland.

This Council took immigration and asylum matters and was chaired by the French
Minister for Immigration, Integration, National Identity and Cooperative Development,
Brice Hortefeux. The Council began by agreeing the European Pact on Immigration and
Asylum. The Presidency explained the amendments made since Ministers discussed a draft
text at the Informal meeting on 7 July and emphasised the importance of the Pact in
developing a genuine common European policy on immigration and asylum. The Pact will
be submitted in its current form [13189/08 ASIM 68] at the 15-16 October European
Council.
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During the discussion I commended the Presidency’s resolve in keeping migration at the
top of the political agenda. I welcomed the tough messages on returns, strong borders and
illegal immigration in the Pact. Finally I emphasised that the challenge was to make the
Pact a reality and offered to support the Presidency in communicating the messages
contained in the Pact to third country partners.

At the request of Denmark, the Presidency led a discussion on the recent European Court
of Justice judgment in the case of Metock [C-127/08]. I underlined our concern that the
ruling could have implications for efforts to tackle false marriages and create greater
opportunities for trafficking and smuggling. I said that the options for tackling false
marriages, illegal immigration, preventing crime and pursuing deportation should be
assessed as part of the review of the Directive.

The Council welcomed the Commission’s intention to present an evaluation report on the
implementation of the Free Movement Directive by the end of 2008 and noted that the
Commission was ready to come forward with any guidelines or proposals that might be
necessary, in particular to conteract abuses and crimes.

There followed a discussion on the Directive on the Conditions of Entry and Residence of
Third-country Nationals for the Purposes of Highly Qualified Employment, commonly
known as the EU Blue Card. The UK has not opted-in to this measure. The Presidency
noted wide agreement on the text and that previous reservations by some Member States
on salary levels and further access to the labour market had been lifted. Full agreement was
not possible due to an outstanding substantial reservation by one Member State,
COREPER was given the task of securing agreement before the next JHA Council.

During lunch the Council discussed the issue of the resettlement of Iraqi Refugees. The
Commission elaborated further on their plans for a technical mission to Syria and Jordan
to identify Iraqi refugees suitable for resettlement. Some Member States wanted to follow-
up the technical mission with a high profile political visit. Ministers agreed to offer
protection to those for whom there was no other solution, but to manage sustainable
returns as part of a “co-development” agenda for reconstructing Iraq.

The next JHA Council will take place on 24 October in Luxembourg.

3 October 2008
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Formal minutes

Wednesday 8 October 2008
Members present:

Michael Connarty, in the Chair

Mr Adrian Bailey Mr David Heathcoat-Amory
Mr David S Borrow Keith Hill

Mr William Cash Kelvin Hopkins

Mr James Clappison Mr Lindsay Hoyle

Ms Katy Clark Mr Anthony Steen

Jim Dobbin Richard Younger-Ross

Greg Hands

b panad

3. The Committee met in public for the scrutiny of documents

Draft Report, proposed by the Chairman, brought up and read.

Ordered, That the draft Report be read a second time, paragraph by paragraph.
Paragraphs 1.1 to 9.10 read and agreed to.

Paragraph 10, Headnote read. Amendment proposed in line 10, to leave out the word
“Cleared”, and to insert the words “For debate in European Committee”. — (Mr William
Cash.)

Question put, That the Amendment be made.

The Committee divided.
Ayes, 2 Noes, 3
Mr William Cash Jim Dobbin
Mr James Clappison Keith Hill

Kelvin Hopkins

Headnote agreed to.
Paragraphs 10.1 to 15.6 read and agreed to.

Paragraph 16, Headnote read. Amendment proposed in line 11, to leave out the word

“Cleared”, and to insert the words “For debate in European Committee”. — (Mr William
Cash.)

Question put, That the Amendment be made.
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The Committee divided.
Ayes, 2 Noes, 4
Mr William Cash Jim Dobbin
Mr James Clappison Mr Greg Hands
Keith Hill
Kelvin Hopkins
Headnote agreed to.

Paragraphs 16.1 to 17.17 read and agreed to.

Paragraph 18, Headnote read. Amendment proposed in line 9, to leave out the words
“Cleared, but further information requested”, and to insert the words “For debate in
European Committee”. — (Mr William Cash.)

Question put, That the Amendment be made.

The Committee divided.
Ayes, 2 Noes, 4
Mr William Cash Jim Dobbin
Mr James Clappison Mr Greg Hands
Keith Hill
Kelvin Hopkins

Headnote agreed to.
Paragraphs 18.1 to 19.12 read and agreed to.

Paragraph 20, Headnote read. Amendment proposed in line 8, to leave out the words
“Cleared, but further information requested”, and to insert the words “For debate in
European Committee”. — (Mr William Cash.)

Question put, That the Amendment be made.

The Committee divided.
Ayes, 2 Noes, 4
Mr William Cash Jim Dobbin
Mr James Clappison Mr Greg Hands
Keith Hill
Kelvin Hopkins

Headnote agreed to.

Paragraphs 20.1 to 20.14 read and agreed to.
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Paragraph 21, Headnote read. Amendment proposed in line 9, to leave out the words
“Cleared, but further information requested”, and to insert the words “For debate in
European Committee”. — (Mr William Cash.)

Question put, That the Amendment be made.

The Committee divided.
Ayes, 1 Noes, 4
Mr William Cash Jim Dobbin
Mr Greg Hands
Keith Hill
Kelvin Hopkins

Headnote agreed to.
Paragraphs 21.1 to 23.11 read and agreed to.

Paragraph 24 read. Amendment proposed, to leave out lines 89 and 90. — (Mr William
Cash.)

Question put, That the Amendment be made.

The Committee divided.
Ayes, 3 Noes, 3
Mr William Cash Jim Dobbin
Mr James Clappison Keith Hill
Mr Greg Hands Kelvin Hopkins

Whereupon the Chairman declared himself with the Noes.
Another Amendment proposed, to leave out lines 91 to 94. — (Mr William Cash.)

Question put, That the Amendment be made.

The Committee divided.
Ayes, 2 Noes, 4
Mr William Cash Jim Dobbin
Mr James Clappison Mr Greg Hands
Keith Hill
Kelvin Hopkins
Paragraph agreed to.

Resolved, That the Report be the Thirty-fourth Report of the Committee to the House.
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Ordered, That the Chairman make the Report to the House.

[Adjourned till Wednesday 15 October at 2.30 p.m.
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Standing order and membership

The European Scrutiny Committee is appointed under Standing Order No.143 to examine European Union
documents and—

a) toreport its opinion on the legal and political importance of each such document and, where it considers
appropriate, to report also on the reasons for its opinion and on any matters of principle, policy or law which
may be affected;

b) to make recommendations for the further consideration of any such document pursuant to Standing Order
No. 119 (European Standing Committees); and

c) to consider any issue arising upon any such document or group of documents, or related matters.

The expression “European Union document” covers —

i)  any proposal under the Community Treaties for legislation by the Council or the Council acting jointly with
the European Parliament;

ii) any document which is published for submission to the European Council, the Council or the European
Central Bank;

iii) any proposal for a common strategy, a joint action or a common position under Title V of the Treaty on
European Union which is prepared for submission to the Council or to the European Council;

iv) any proposal for a common position, framework decision, decision or a convention under Title VI of the
Treaty on European Union which is prepared for submission to the Council;

v) any document (not falling within (ii), (iii) or (iv) above) which is published by one Union institution for or
with a view to submission to another Union institution and which does not relate exclusively to consideration
of any proposal for legislation;

vi) any other document relating to European Union matters deposited in the House by a Minister of the Crown.

The Committee’s powers are set out in Standing Order No. 143.

The scrutiny reserve resolution, passed by the House, provides that Ministers should not give agreement to EU
proposals which have not been cleared by the European Scrutiny Committee, or on which, when they have been
recommended by the Committee for debate, the House has not yet agreed a resolution. The scrutiny reserve
resolution is printed with the House’s Standing Orders, which are available at www.parliament.uk.

Current membership

Michael Connarty MP (Labour, Linlithgow and East Falkirk) (Chairman)
Mr Adrian Bailey MP (Labour/Co-op, West Bromwich West)
Mr David S. Borrow MP (Labour, South Ribble)

Mr William Cash MP (Conservative, Stone)

Mr James Clappison MP (Conservative, Hertsmere)

Ms Katy Clark MP (Labour, North Ayrshire and Arran)

Jim Dobbin MP (Labour, Heywood and Middleton)

Mr Greg Hands MP (Conservative, Hammersmith and Fulham)
Mr David Heathcoat-Amory MP (Conservative, Wells)

Keith Hill MP (Labour, Streatham)

Kelvin Hopkins MP (Labour, Luton North)

Mr Lindsay Hoyle MP (Labour, Chorley)

Mr Bob Laxton MP (Labour, Derby North)

Angus Robertson MP (SNP, Moray)

Mr Anthony Steen MP (Conservative, Totnes)

Richard Younger-Ross MP (Liberal Democrat, Teignbridge)





