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Summary

The regulation of on-course horserace bookmaking is undergoing substantial reform as a
result of the Gambling Act 2005. One issue in particular—reform of the system for
allocating on-course horserace bookmakers’ pitches (the physical position each bookmaker
occupies on a racecourse)—has been the subject of heated debate.

The Gambling Act removed from September 2007 the system whereby horse racecourses
were required to obtain a certificate of approval in order to operate. Certificates of approval
had enforced the “five times rule”—which capped the charge to a bookmaker for
admission to an enclosure at five times the amount of the highest charge to members of the
public for admission to that enclosure. We support the removal of the five times rule as this
will result in a more equitable, flexible pricing structure. On-course bookmakers are an
important part of the race day experience and, as a result, racecourses have an incentive to
ensure that a range of bookmakers remain on-course. We do not therefore accept the
arguments that racecourses would price smaller bookmakers out of the market.

Importantly, certificates of approval had also enforced the system for allocating pitches on
the basis of the on-course bookmaker’s position on a list. Under this system, at each
racecourse on each racing day, bookmakers that attend the racecourse are entitled to pick
their pitch position in accordance with their respective list position. By removing
certificates of approval, the Gambling Act removed the mechanism which ensured that
racecourses observed bookmakers’ lists. It is unclear, however, whether the Government
appreciated the consequences of the Gambling Act’s removal of the enforcement
mechanism for list positions. The Government told us that it saw no reason why a list
position system would be incompatible with the new licensing system introduced by the
Gambling Act, but we believe that the Government was naive if it assumed that a list
position system would continue in the absence of an enforcement mechanism, given the
historically difficult relationship between racecourses and bookmakers. If the Government
was aware of the risks to list positions arising from the Gambling Act, it should have done
far more to highlight this and its failure to do so helped to reinforce the impression given
to bookmakers that the Gambling Act would not affect the operation of the list position
system.

The Gambling Act did enable racecourses and bookmakers to enter into commercial
arrangements for the pricing and allocation of pitch positions, but we are very
disappointed with the manner in which the Racecourse Association (RCA) has approached
the transition to commercial arrangements—negotiations would have progressed much
more smoothly if the RCA had not initially stated that racecourses will not recognise lists
after 2012. We note and welcome the efforts of bookmakers and racecourses to agree new
arrangements for the administration and regulation of on-course betting and we welcome
the establishment of the new working party to consider the issue of pitch positions which
lies at the heart of the dispute.

It has been suggested that bookmakers will lose the existing “tenure” of their positions on
bookmakers’ lists as a result of the Gambling Act. We heard conflicting views on whether
or not any indications about security of tenure were given to those buying positions on
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bookmakers’ lists. We did not see any evidence to suggest that definitive indications were
given stating either that list positions were bought in perpetuity or that list positions were
bought for a limited time period. However, we are convinced that those purchasing list
positions in the auctions administered by the National Joint Pitch Council (NJPC) did so
in the firm belief that these were assets which were purchased in perpetuity and that they
were encouraged in this belief.

The Government has a wider objective of withdrawing from the administration and
regulation of horseracing. We support this objective, and agree that the racing and betting
industries should be given the opportunity to manage their own affairs wherever possible.
We note, however, that the Government has elected to continue intervention in the
administration of horserace betting after 2012 by making it a mandatory condition of
racecourse premises licences that areas must be provided for on-course bookmakers to
carry on their business.

If one was starting with a clean sheet of paper then we agree that commercial negotiation
between bookmakers and racecourses would be the right way to determine the allocation
and pricing of pitch positions. However, considerable amounts have been invested by those
who bought list positions under the current system and the value of list positions
undeniably fell after the RCA announced that racecourses would not recognise
bookmakers’ lists from 2012 onwards. If racecourses wish to move to a fully commercial
relationship for the allocation and pricing of pitch positions, we believe that they should
compensate list position holders for their losses resulting from the difference in the value of
a list position held in perpetuity and one with a tenure lasting only until 2012. We hope
that racecourses and bookmakers can negotiate mutually satisfactory commercial
arrangements but, should this not be possible, we believe that the Government should
stand ready to reimpose the condition previously required under the certificate of approval
system that racecourses should observe bookmakers’ lists.




1 Introduction

1. There has been considerable interest in the allocation of on-course horserace
bookmakers’ pitches—the physical position each bookmaker occupies on a racecourse—
after 2012. Historically, under a range of different arrangements, pitches have been
allocated to on-course bookmakers on the basis of the bookmaker’s position on a list. At
each racecourse on each racing day, the bookmaker with the highest position on the list is
given the first opportunity to choose the pitch he wishes to occupy, the person with the
second highest list position is given the second choice, and so on. These choices are
important as different pitches generate different levels of revenue for the bookmaker—
pitches in areas where more people congregate, for example, generate greater revenues
than pitches located further away from racegoers. Bookmakers—both on-course and
off-course—and the Tote help support horseracing by paying a statutory levy, which is
then distributed for the improvement of horseracing and breeds of horses, and for the
advancement of veterinary science and education.

2. It has been suggested that bookmakers will lose the existing “tenure” of their positions
on bookmakers’ lists as a result of the Gambling Act 2005. On 4 July 2007, these concerns
were aired in a debate in Westminster Hall. In this debate, the Parliamentary
Under-Secretary of State for Culture, Media and Sport, Gerry Sutcliffe MP, recognised the
concerns of on-course bookmakers and noted that “this situation needs to be resolved—it
cannot and should not be left unresolved”. He also said that it was for the representative
bodies of the racecourses and on-course bookmakers to come together to reach
agreement.’

3. In order to move the debate forward, we decided to conduct an inquiry into on-course
horserace betting, announcing its terms of reference on 26 July 2007. Evidence was invited
on the following issues.

e What the likely effects would be of allocating on-course betting pitches on a purely
commercial basis, as has been proposed by the Racecourse Association.

e What indications on security of tenure, if any, were given to those buying positions on
bookmakers’ lists in recent years.

e What the role of the Government should be in the process for agreeing on a future
framework for allocation of on-course pitches for bookmakers.

4. We received a range of written submissions, the majority of which were from individual
bookmakers or their leading trade association, the Federation of Racecourse Bookmakers
(FRB). We also held a single oral evidence session in November 2007, where we took
evidence from bookmakers and their representative bodies, the Racecourse Association
(RCA), the Horserace Betting Levy Board (the Levy Board), the National Joint Pitch
Council (NJPC) and the Department for Culture, Media and Sport (DCMS). We also
visited Lingfield Park Racecourse in November 2007 to view the operation of on-course
bookmakers, and we are grateful to Arena Leisure for hosting us on this visit.

" HC Deb, 4 July 2007, col 260WH



5. We note that the Parliamentary Under-Secretary of State has facilitated discussions
between the RCA and the FRB to resolve the issue of pitch allocation and that these
discussions are continuing. We hope that this Report’s recommendations help bookmakers
and racecourses to reach mutually satisfactory arrangements for the allocation and pricing
of on-course pitches from 2012 onwards.

2 The historical allocation of pitches

6. In order to understand fully the nature of the current dispute between bookmakers and
racecourses, it is useful to look back at the way in which on-course horserace bookmakers’
pitches—the physical position each bookmaker occupies on a racecourse—have been
allocated in the past. This section of the Report outlines the arrangements which have
governed the presence of on-course bookmakers at racecourses since 1928, covering the
voluntary arrangements for the allocation of pitches that existed before 1998, and the
subsequent arrangements enforced by the Levy Board. It also discusses the value of list
positions.

7.1t is important at this stage to be absolutely clear about the difference between “pitch
positions” and “list positions”—two distinct concepts that are easily confused and
mistakenly used as synonyms. A “pitch position” is a physical position in a betting ring—
the area allocated by the racecourse for betting by on-course bookmakers—from which an
on-course bookmaker may trade on a race day.? A “list position” refers to a bookmaker’s
position on a list of bookmakers held by each racecourse. Each race day, bookmakers that
attend the racecourse are entitled to pick where they stand in the betting ring in the order
in which they appear on the list—that is, in accordance with their respective list position.’

Before 1998

8. The Racecourse Betting Act 1928 made it legal for a bookmaker to stand in a defined
location at a racecourse, and set out a maximum charge that could be levied by a
racecourse in return for permission to operate as a bookmaker from that defined location.*
From 1928, a system for allocating pitches to bookmakers evolved, based on a bookmaker’s
position on a list drawn up according to a bookmaker’s seniority (that is, the length of time
the bookmaker had been operating). Under a list system, the bookmaker with the highest
list position is given the first opportunity to choose the pitch that he wishes to occupy, the
person with the next highest list position is given the second choice, and so on. While the
1928 Act made it legal for a bookmaker to operate at a racecourse, it did not establish
bookmakers’ lists and the Government points out that “pitch positions have never been
directly provided for in gambling legislation”.?

9. In 1958, the National Association of Bookmakers (then the main trade association
representing on-course bookmakers), the Racecourse Association (RCA) and the
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Jockey Club entered into a voluntary agreement—the Fergusson Agreement—which
underpinned the administration of racecourse betting rings. The agreement also
recognised seniority on lists and the transfer of seniority on lists.® Seniority lists were
maintained for each betting ring at each racecourse, and there were different lists for
different meetings at the same racecourse, for example Ascot Summer, Ascot Winter and
Royal Ascot.” Under a system known as “deadman’s shoes”, a bookmaker’s list position
was capable of being transferred, upon the bookmaker’s death, to a registered successor—
who could only be the son, daughter or spouse of the list position holder.®

10. While the system governing the allocation of pitch positions was not codified in a
legally binding way, other matters relating to on-course bookmaking, including the
maximum price racecourses could charge bookmakers for admission, were set out in
legislation. The Betting, Gaming and Lotteries Act 1963 (the 1963 Act) established the Levy
Board, with responsibility for issuing certificates of approval to each racecourse in
Great Britain.” These certificates could be subject to conditions that the Levy Board might
impose, and the 1963 Act provided that, as a condition of the grant of a certificate of
approval by the Levy Board, racecourses should provide a place where bookmakers may
carry on their business and that the charge to a bookmaker for admission to an enclosure
should not exceed five times the amount of the highest charge to members of the public for
admission to that enclosure (the “five times rule”).!

11. In 1991, the National Association of Bookmakers (NAB) and the RCA entered into
negotiations to try and modernise the administration of on-course horserace betting. These
negotiations failed, however, and in October 1997 the RCA serviced notice on the NAB,
terminating the Fergusson Agreement with effect from 7 October 1998."

After 1998

12. After the RCA gave notice that it would terminate the Fergusson Agreement, the Levy
Board decided to intervene in order “to avoid a lacuna in the administration of betting on
racecourses throughout the country”.'> The Levy Board appointed a sub-committee,
chaired by Sir John Sparrow, to review the conditions for the administration of racecourse
betting areas. The Levy Board considered the sub-committee’s report—known as the
Sparrow Report—and in March 1998 accepted, with some amendments, the report’s
recommendations. This included recommendations to establish a new body to administer
betting areas on racecourses and to introduce a system for transferring list positions via
auction, retirement or will.”?

SEv78
7Ev 86
8 Ev 50
9 Betting, Gaming and Lotteries Act 1963, section 13
'© Betting, Gaming and Lotteries Act 1963, section 13

" Report of the Sub Committee appointed by the Horserace Betting Levy Board to review the Administration of Betting
Rings at all Meetings at Horse Racecourses having a Certificate of Approval from the Horserace Betting Levy Board,
March 1998, p 1
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13. The Levy Board established the National Joint Pitch Council (NJPC) to administer
betting areas on racecourses from 8 October 1998. The NJPC was given responsibility for
issuing new National Pitch Rules, which governed the conduct and administration of
betting rings on racecourses. Among other things, the National Pitch Rules provided for
bookmakers’ lists, maintenance of list positions and the transfer of list positions.'* In 1998,
the Levy Board issued each racecourse in Great Britain with a new certificate of approval,
subject to conditions which included a provision that racecourse betting areas should be
administered by the NJPC in accordance with the new National Pitch Rules.”” That is,
compliance with the bookmakers’ lists was a condition of certification by the Levy Board.
The conditions of certification outlined in the 1963 Act—the five times rule and the
requirement for racecourses to provide a place for bookmakers to carry on their business—
also remained in force.

List position values

14. In December 1998, the NJPC held the first auctions of list positions under the new
system. Between 1998 and 2007, the NJPC held 71 auctions, with 8,164 lots sold for a total
price of £56.3 million. In addition, 4,430 list positions were sold privately for a total of
£33.3 million. On 1 January 2007, according to NJPC valuations, the total value of all list
positions within the maximum designated numbers (the highest number of bookmakers
permitted to stand in a particular betting ring on any given race day) and extra ten (the
next ten bookmakers on the list after the designated numbers) for all betting rings was
about £70 million. On that day, 667 authorised bookmakers were eligible to bet in 221
betting rings at 59 racecourses in Great Britain.'

15. We received a range of evidence on the value of individual list positions held by
bookmakers. The RCA told us that, according to NJPC valuations, the average value of a
list position in 2006 was £5,581."” The highest valued single list position mentioned in the
evidence we received was for the number one list position for the courtyard ring at
Cheltenham, which was valued by the NJPC at £160,000 in early 2007." The RCA,
however, said that in 2007, over 98% of list positions were worth less than £30,000 and over
83% of list positions were worth less than £10,000."” Average values of a single list position,
however, hide the range in size and nature of on-course bookmaking businesses.
Robin Grossmith, Director of the Federation of Racecourse Bookmakers, told us that
“there are certainly bigger bookmakers and smaller bookmakers” and added that the value
of list portfolios would differ between bookmakers.*

“Ev 35
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20 The trade body covering nearly all on-course bookmakers in the United Kingdom, including the Rails Bookmakers
Association, the National Association of Bookmakers and the Association of Racecourse Bookmakers.
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16. Keith Johnson, vice-chairman of the NAB, said that most bookmakers who operate full
time would need a portfolio of at least 30 list positions, and that a bookmaker would have
to invest up to £200,000 in total to make a viable business.”> Robin Grossmith estimated
that between 100 and 150 bookmakers operated on a full time basis, and that these
bookmakers would each need an investment in excess of £100,000 to be viable.*

3 Developments in the light of the
Gambling Act 2005

17. It has been suggested that bookmakers will lose the “tenure” of their positions on
bookmakers’ lists as a result of the Gambling Act 2005. This section outlines developments
in the administration of on-course horserace bookmaking since the passage of the
Gambling Act 2005, and discusses proposals made by the RCA for the allocation of pitches
after 2012. It also discusses whether any indications about security of tenure were given to
those buying positions on bookmakers’ lists in recent years.

18. The Gambling Act 2005 repealed the Betting, Gaming and Lotteries Act 1963 and
removed from 1 September 2007 the system whereby the Levy Board issued certificates of
approval to racecourses. The relevant regulatory functions of the Levy Board were
transferred to two regulators, the Gambling Commission and the local licensing
authorities,” and racecourses now have to obtain a betting premises licence in respect of a
horse racecourse, rather than a certificate of approval.

The five times rule

19. By removing the system whereby the Levy Board issued certificates of approval, the
Gambling Act 2005 removed the mechanism that enforced the five times rule and required
racecourses to provide a place for bookmakers to carry on their business. In May 2007,
however, the Government set out transitional arrangements, to last until 31 August 2012,
to maintain the five times rule and to require racecourses to provide the same area that
they provided immediately before 1 September 2007 for on-course bookmakers to carry on
their business.® From 1 September 2012, however, racecourses will no longer have to
observe the five times rule, thereby allowing bookmakers and racecourses to move to a
commercial relationship, but the Government has made it a mandatory condition of
racecourse premises licences that racecourses will still have to provide an area for
on-course bookmakers to carry on their business.*

20. Proposals to modernise the method for charging entry to racecourses for bookmakers
were first set out in a 2001 Gambling Review Report—known as the Budd Report—
commissioned by the Home Office. The Budd Report concluded that the five times rule

2Q23
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25 Gambling Act 2005 (Mandatory and Default Conditions) (England and Wales) Regulations (2007/1409)
26 Gambling Act 2005 (Mandatory and Default Conditions) (England and Wales) Regulations (2007/1409)



10

was an “anachronism” and that “racecourses and bookmakers should make their own
commercial arrangements”. It recommended that “the rules restricting charges for the
entry of bookmakers to racecourses and dog tracks should be abolished”.”” The
Government told us that it abolished the five times rule as it was “inequitable, with every
bookmaker paying a similar amount regardless of the scale of the business”. It also told us
that the five times rule “works to prevent racecourses developing new opportunities to
improve the experience for the racegoer”.®

21. Most bookmakers accepted the end of the five times rule and indicated that they would
be happy to enter into negotiations relating to admission costs, or what they saw as the
“rental” for standing in a pitch position.”” Robin Grossmith, Director of the FRB, told us
that bookmakers are “quite willing to sit down and talk to the RCA about commercial
arrangements [on admission costs]”.”® Taffy Limited, an on-course bookmaking business,
said that there is “good reason why the five times rule could be replaced with something
more flexible and commercial that is related to the market rather than an artificial
measure”.”! It was also noted that the removal of the five times rule may result in some
bookmakers paying less to stand at a racecourse. David Bradshaw, Racing Director at the
Levy Board, for example, told us that it was “conceivable that a number of racecourses
might choose to charge less than the five times entry fee to the racecourse and [...] that
may mean that the actual bookmakers may pay less on occasions”.**

22. Some bookmakers, however, expressed concerns that the removal of the five times rule
would price smaller bookmakers out of the market. One bookmaker said that while
“bookmakers do expect to pay more per day for the right to bet at a racecourse [...] this
amount has to be a reasonable sum to allow a bookmaker to trade profitably”.”> Another
bookmaker went further and called for a “maximum possible charge to the bookmakers” to
ensure that small independent bookmakers would be able to attend meetings.*

23. On the other hand, some witnesses predicted that, even without the constraint of the
five times rule, racecourses would seek to agree commercial arrangements that kept smaller
bookmakers on-course. The Association of British Bookmakers noted that “the choice and
colour provided by racecourse bookmakers is an important incentive to the public to
attend race meetings” and that a “weakened betting ring would also be detrimental to the
RCA’s members”.” Stephen Atkin, Chief Executive of the RCA, told us that on-course
bookmakers are “important” and that the RCA “want on-course bookmakers to be
on-course” as they allow racecourses to offer racegoers a variety of investment
opportunities, which helps satisfy consumers.*® Caroline Davies, the RCA’s Racecourse

27 Department for Culture, Media and Sport, Gambling Review Report, Cm 5206, July 2001, p 149
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Services Director, said that racecourses would not seek to price smaller bookmakers out of
the market and told us that “there is no evidence on the racecourses” current deals that
large operators are preferred over small in the sense that racecourses do deals with lots of
different companies of lots of different sizes”.”” While the FRB recognised that “racecourses
always want bookmakers to be part of [the attraction]”, it cautioned that there is still a risk
that a move to commercial negotiations might result in the elimination of family firms and
possibly a “reduced number of bookmakers and a reduced number of options for the
punters”.’

24. We support the removal of the five times rule and the move to commercial
negotiations under which on-course bookmakers gain access to racecourses, as this will
result in a more equitable, flexible pricing structure, and we note that most
bookmakers accept the end of the five times rule. On-course bookmakers are an
important part of the race day experience and, as a result, racecourses have an incentive
to ensure that a range of bookmakers remain on-course. We do not therefore accept the
arguments that racecourses would price smaller bookmakers out of the market. We also
note that the removal of the five times rule may decrease the price some bookmakers
pay to enter a racecourse.

The National Pitch Rules and list positions

25. A further consequence of the abolition of the certificate of approval system is that, since
1 September 2007, racecourses have no longer been required to observe the National Pitch
Rules or use bookmakers’ lists as the basis for allocating pitch positions. The Government,
however, argued that the Gambling Act 2005 itself does not remove the pitch list system.*
Eleanor van Heyningen, Head of Betting and Racing Branch, DCMS, noted that “the
system of pitch list positions and the allocation of pitch lists is never something that sat
within legislation” and added that the pitch list system was “not codified in the 1963
legislation and is not in the 2005 legislation”.** Ms van Heyningen recognised, however,
that the RCA was restricted in its actions before the Gambling Act 2005 by the certificates
of approval and in the absence of the 2005 Act the RCA would not have been able to seek
to change the terms of trading.*’ Ms van Heyningen also told us that the Government saw
“no reason why the pitch list system and the new system of regulation and licensing that
was introduced by the 2005 Act are incompatible”.**

26. In any case, certification has been abolished and this raises a number of issues for the
administration of on-course betting—including the question of pitch allocation—and the
Government told us that it will do what it can to help racecourses and bookmaking bodies
resolve these issues. To this end, in February 2007, the Government set up a working group
to discuss the long-term regulation and administration of on-course bookmaking. The
FRB, the NAB, the Bookmakers’ Committee at the Levy Board, the RCA and the NJPC are
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all represented on the working group, although the Government is not. The working
group’s terms of reference state that it will agree a list of the administrative functions of the
NJPC that are not preserved in the regulations under the Gambling Act 2005, suggest
which of those functions should be preserved in the interests of bookmakers, racecourses
or the public, and put forward proposals for the way in which these functions could be
carried out.*

27. The Government told us that while the working group had produced “imaginative
proposals for arrangements for a regulatory apparatus to replace the NJPC and most of the
National Pitch Rules”,* the working group took the decision to not consider the issue of
pitch list positions.* The Government suggested to the working group that its terms of
reference be adjusted specifically to enable discussion of pitch list positions, but this was
not adopted.*

28. In the light of the abolition of certification, on 14 March 2007 the RCA wrote to the
FRB and other interested parties announcing that racecourses would not recognise
bookmakers’ list positions beyond 2012.*” The RCA, however, said that it was willing to
discuss options for allocating pitches after 2012. It told us that it had been “seeking to
develop possible models for future commercial arrangements from 2012 onwards” and
that it was “keen to discuss these models with the FRB” but that the FRB had declined to
meet the RCA until early November 2007.* The RCA added that it was “happy to enter
into discussions either on an open basis or without prejudice, without any pre-conditions”
but that the bookmakers refused to discuss the issue unless the RCA “accepted that [the
bookmakers] had tenure”.*” The FRB said that it did not enter into negotiations with the
RCA as it was important to put a “marker” down at an early stage. Robin Grossmith,
Director of the FRB, explained that the FRB was willing to “talk to the RCA about
commercial arrangements post-2012, but until the matter of our tenure is cleared up we
cannot see a way forward”.”® In January 2008, however, the bookmakers and the RCA
established a new working party to discuss future arrangements for allocating positions to
bookmakers within racecourses’ existing betting areas.*!

29. We note that by abolishing certification, the Gambling Act 2005 removed the
mechanism which ensured that racecourses observed the National Pitch Rules and
bookmakers’ list positions. While we accept that the list position system was never
codified in statute, it is unclear whether the Government appreciated the consequences
of the Gambling Act’s removal of the enforcement mechanism for the National Pitch
Rules and list positions. The Government told us that it saw no reason why a list
position system would be incompatible with the new licensing system introduced by the
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Gambling Act. We believe that the Government was naive if it assumed that a list
position system would continue in the absence of an enforcement mechanism, given
the historically difficult relationship between racecourses and bookmakers. If it was
aware of the risk to the list position system, it should have done far more to highlight
this. Its failure to do so helped to reinforce the impression given to bookmakers that the
Gambling Act would not affect the operation of the list position system. We note the
efforts of bookmakers and racecourses to agree new arrangements for the
administration and regulation of on-course betting and we welcome the establishment
of the new working party to consider the issue of pitch positions which lies at the heart
of the dispute.

The Racecourse Association’s approach to pitch allocation from 2012

30. In its letter of 14 March 2007, the RCA said that “given the marked differences in the
new licensing regime when compared with the current position, the RCA’s approach is to
start with a clean sheet of paper”.”> The RCA’s letter went on to say that the “RCA wishes to
be very clear that [...] from 1 September 2012 racecourses will not recognise lists or
transfers of picks™ as between betting operators. The allocation of positions in betting rings
will be for commercial negotiation between racecourses and betting operators”.>*

31. Bookmakers reacted to the RCA’s letter with surprise and anger. Robin Grossmith,
Director of the FRB, said that the RCA had “opportunistically taken advantage of
omissions in the Gambling Act to confiscate something that does not belong and has never
belonged to them”.** He also told us that the racecourses have taken a position which was
“totally unfair and totally unjust in the effect it has had on bookmakers”.”® In oral evidence,
one bookmaker said that he found “the prospect of someone coming along and unilaterally
confiscating my assets to be absolutely deplorable”” Taffy Limited, an on-course
bookmaking business, added that it would be “unfair” to take away investments in list
positions “with the stroke of a pen and without proper reason or proper compensation”.*®

32. The Levy Board and the NJPC also expressed surprise at the RCA’s position.
Tim Moore, Chief Executive of the NJPC, said that he was “stunned” by the RCA’s letter of
March 2007, and David Bradshaw, Racing Director at the Levy Board, told us that he was
“surprised” at the RCA position, as discussions since 2005 had “focused on the five times
rule and the implications [...] for existing betting areas and new betting areas”.” While the
Parliamentary Under-Secretary of State said that the RCA’s decision was not a
consequence of the 2005 Act,® he also told us that it “could be argued that the RCA’s letter
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in March was not helpful in terms of how the issue was dealt with”.®’ In December 2007,
however, the RCA indicated that it “would be prepared, without prejudice, to set aside for
the duration of the working party its March 2007 statement on list positions provided the
FRB is also prepared to contemplate a world where, although list positions may have some
relevance in 2012, they would not continue in perpetuity”.®*

33. We are very disappointed with the manner in which the Racecourse Association
(RCA) has approached the transition to commercial arrangements—negotiations
would have progressed much more smoothly if the RCA had taken a less
confrontational approach to discussing pitch allocation after 2012. We welcome the
RCA'’s stated willingness to enter into negotiations with bookmakers’ representative
bodies to try to find a way forward and note that the RCA has indicated it is prepared to
set aside its statement that racecourses will not recognise lists after 2012 provided that
the Federation of Racecourse Bookmakers (FRB) is prepared to consider that list
positions would not continue in perpetuity.

Indications about security of tenure

34. Our evidence discussed at length whether or not any indications about security of
tenure were given to those buying list positions since 1998—in other words, whether
people were advised that they were buying list positions in perpetuity, or whether people
understood they were buying list positions for a limited period of time. This issue is
important as it is relevant to whether or not the pre-existing value of the list positions
should be taken into account in some way when considering the allocation of pitch
positions from 2012 onwards.

35. The Government was very clear that no indications were given to those buying list
positions that the list positions were purchased in perpetuity. It stated that “no indication
was given that there would be security of tenure over positions bought at auction”. The
Government also pointed out that the NJPC’s conditions of sale and business for the
auction of bookmakers’ seniority positions stated “the buyer will be deemed to have
knowledge of all matters which he could reasonably have been expected to find out given
his knowledge as an authorised bookmaker and the exercise of due diligence”.® In oral
evidence, the Parliamentary Under-Secretary of State told us that “nobody has proven to

me or given me evidence that [security of tenure] ever existed in terms of being codified”.**

36. Other witnesses agreed that no indications about security of tenure were given, but
suggested that this was because it was thought such an indication was unnecessary as,
through custom and practice, it was understood that security of tenure did exist. The
Levy Board, for example, said it “did not consider that bookmakers had security of tenure
in respect of pitches and is not aware that any indication was given to purchasers of pitch
positions that they may have had security of tenure” but noted that it could “see how some
purchasers [...] might have thought [...] where there were no proposals to repeal the
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1963 Act [...] bookmakers who had purchased pitches would retain the right to trade from
those pitches”.®®

37. The NJPC told us that “no indications on security of tenure were given to those buying
positions on bookmakers’ lists in recent years”. However, it also said that “racecourse
bookmakers sold and purchased list positions in good faith on the understanding that the
bookmakers’ lists would last in perpetuity and the NJPC administered the process on this
premise”.®® The NJPC recognised that it may seem odd that it did not make a specific
written statement on the issue of security of tenure, but argued that since “seniority lists
had existed since 1928 [...] which gave the overwhelming impression that the lists were not
subject to a fixed term [...] it was not considered that any statement on security of tenure
was needed”.”” Tom Clarke, Chairman of the NJPC, added that while on one hand no
statements had been made indicating that list positions were purchased in perpetuity, on
the other hand, no statements had been made indicating that list positions were time
limited. He told us that “there was never any mention of a time limit under the previous
seniority system, nor had there been any mention of a time limit in the Sparrow Report”.®®

38. Evidence from bookmakers expressed a firm belief that list positions were purchased in
perpetuity. The FRB said that “it has been understood by all bookmakers that list positions,
and correspondingly their rights to operate their pitches, are held in perpetuity, subject to
the continued existence of the racecourse in question”.*’ Individual bookmakers and small
bookmaking companies also told us that they thought they were purchasing list positions
in perpetuity.”’ The FRB said bookmakers held this view because, during the auction and
sale process, NJPC staff reinforced the permanence of list tenure.”" This was supported by
Clive Reams, former Chief Executive of the NJPC, who said that “bookmakers were led to
believe that tenure of their list positions was effectively in perpetuity”,”> and he confirmed
that he and NJPC staff used the term “in perpetuity [...] on countless occasions at
roadshows prior to the system being introduced””” On the other hand, Angus
Crichton-Miller, former Chairman of the Racecourse Association, challenged the view that
any list positions bought would be enjoyed in perpetuity. He told us that “at no stage did
the Levy Board or NJPC make any such commitment”.”*

39. Leaving aside the issue of whether or not the NJPC gave any indications on tenure,
bookmakers argued that their belief that list positions were brought in perpetuity was
reasonable as every system of governing the transfer of list positions in the past had treated
list positions as assets that would last until the owner’s death and would then be passed
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on.”” Taffy Limited, an on-course bookmaking business, told us that the Sparrow Report’s
“recognition of the principles of inheriting seniority [...] amounted to a powerful
representation that the investment in a list position was something that could be relied
[upon] as a long-term business asset”.”®

40. While some witnesses accepted that bookmakers may have thought that security of
tenure for list positions did exist—due to custom and practice for example—other
witnesses argued that, at some point during the process for developing the Gambling Bill,
bookmakers should have realised that the operation of list positions might be time limited.
The Levy Board, for example, said that while it understood how some bookmakers could
have originally thought they would retain the right to their list positions, once proposals
were brought forward to repeal the 1963 Act, bookmakers should have been aware of the
risks of a change in legislation.””

41. The Government pointed to a clause added by the NJPC to the conditions of sale and
business for the auction of bookmakers’ seniority positions in January 2005—which stated
that “authorised bookmakers are advised to be aware of the full implications of the
forthcoming Gambling Act before buying or selling any list positions™”*—as evidence that
bookmakers should have been aware that list positions might not be held in perpetuity.
The NJPC, however, told us that this clause was never intended to be a “veiled warning” to
bookmakers that there might be some uncertainty over the duration of tenure and that it
was merely a reference to reform of the five times rule and the impact of increased
competition from new betting areas.”

42. Our evidence indicated that some on-course bookmakers were at least aware of the
risks of a change in legislation to bookmakers’ list positions as early as 2003. In response to
a May 2003 DCMS position paper on the licensing of betting premises, the bookmaker
members of the NJPC—representing the NAB and the Rails Bookmakers’ Association—
said that under the arrangements proposed by the Gambling Bill, “it is imperative that
following the demise of the Levy Board future legislation should recognise the need for
security of tenure” and that “this should be achieved by the continuation of the seniority
list by the NJPC or its successor”.** These bookmakers recognised that “if tenure was not
guaranteed then capital investment in ‘picks™ could be lost completely”.®* In addition, in
March 2004, Robin Grossmith and John Stevenson of the FRB submitted a report to
DCMS on “The impact of licensing changes on racecourse bookmakers”. This report
warned DCMS of the negative impact of the Gambling Bill on the enforcement of list
positions and made a range of suggestions as to how these consequences could be avoided.
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DCMS did not adopt the FRB’s suggestions to preserve the tenure of list positions and the
FRB told us that its “concerns were not sufficiently heeded in legislation”.*

43. We heard conflicting views on whether or not any indications about security of
tenure were given to those buying positions on bookmakers’ lists. We did not see any
evidence to suggest that definitive indications were given stating either that list
positions were bought in perpetuity or that list positions were bought for a limited time
period. However, we are convinced that those purchasing list positions in auctions
administered by the National Joint Pitch Council (NJPC) did so in the firm belief that
these were purchased in perpetuity and that buyers were encouraged in this belief. It
was also reasonable for buyers to believe that this was accepted by the Racecourse
Association (RCA) given the RCA’s representation on the NJPC.

4 The way forward

44. Racecourses and bookmakers are making good progress in discussions to agree new
administrative arrangements for nearly every aspect of on-course bookmaking—except
pitch allocation. In this section we consider how racecourses and bookmakers can move
forward to resolve their dispute. We also discuss the appropriate role for Government in
the administration of on-course bookmaking and outline some of the potential
compromises raised in evidence.

The role for Government

45. The Government has an overall strategy of decreasing the level of its involvement in
horseracing. The Government said that “relationships between racecourses and
bookmakers should be on commercial terms, wherever possible” and the Parliamentary
Under-Secretary of State told us that he did “not see it as any role of Government to
interfere”.® We noted earlier that, despite this objective, the Government had elected to
intervene in the arrangements for on-course horserace betting after 2012 by making it a
mandatory condition of racecourse premises licences that racecourses offer an area for
on-course bookmakers to carry on their business.*

46. If the Government was so inclined, it could intervene further to resolve the dispute
between bookmakers and racecourses by amending the mandatory conditions of
racecourse premises licences to include a condition that racecourses observe existing
bookmakers’ lists after 2012: this was supported by one bookmaker.*® The Government,
however, said that it was unwilling to do so as it “would defeat [its] original intention,
which was to extricate the Government” from horseracing.”’
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47. Some witnesses thought the Government should still be involved in the debate in one
way or another. The FRB said that “Parliament must reintroduce a body with a mandate to
ensure that bookmakers’ list positions are recognised and to have jurisdiction over their
sale and transfer”.* Failing that, the FRB told us that the Government should “guide [the]
RCA and FRB to negotiate in order to achieve a framework which is consistent with the
will of Parliament”.® The Government said that the main role it can play in this matter is to
bring bookmakers and the racing industry together to negotiate,” and the Parliamentary
Under-Secretary of State told us that he had facilitated discussions between racecourses
and bookmakers. He added that he thought “compromise could be reached where seniority
is still recognised but within that discussion around the commercial framework”.”!

48. Some bookmakers pointed to the Levy Board’s intervention in 1998 as a precedent
indicating that the Government was willing to intervene to preserve bookmakers’ lists. One
bookmaker argued that the list position system was “set up through the good offices of a
government body, the Levy Board”.”> Other bookmakers said that the 1998 system was
“approved at the governmental level through the Levy Board”,”” and was “brokered by a
government department”.”* In response, the Levy Board stated to us that the Government
did not ask it to intervene to preserve the list system in 1998.%

49. We support the Government’s wider objective of withdrawing from the
administration and regulation of horseracing and agree that the racing and betting
industries should be given the opportunity to manage their own affairs wherever
possible. We note, however, that the Government, despite its objective of decreasing its
involvement in horseracing, has elected to continue intervention after 2012 by making
it a mandatory condition of racecourse premises licences that areas must be provided
for on-course bookmakers to carry on their business.

Moving to commercial arrangements

50. Robin Grossmith, Director of the FRB, argued that in approaching commercial
arrangements for 2012 onwards there are “two clear headings™ the tenure of list positions;
and commercial negotiations over admission prices for bookmakers. He believed that the
two issues are “totally separate and should be dealt with separately”.* Keith Johnson,
vice-chairman of the NAB agreed, and said that the two concepts “are totally separate in
our eyes”.”” Bookmakers were happy to discuss commercial arrangements relating to the
end of the five times rule—or what they saw as the “rental” for pitch positions—but they

S8 Ev1

8Ev5

% Ev 66
Q121
2 Ev73
% Ev 81
% Ev 99
%5 Q104
% Q38
7Q 24



19

were unwilling to discuss commercial arrangements for the allocation of pitch positions—
or what they saw as the “asset”. Taffy Limited, an on-course bookmaking business,
observed that while there was “good reason why the five times rule could be replaced with
something more flexible and commercial that is related to the market rather than an
artificial measure [...] there is no good reason why this should go hand in hand with an
abolition of the list positions”.*®

51. Other witnesses supported the view that changes to admission prices for bookmakers
should be separate from consideration of pitch allocation. The Levy Board, for example,
noted that “transitional arrangements in respect of the five times rule should be considered
separately from changes to the [bookmakers’] lists” as it would be possible for commercial
arrangements in respect of the admission fee and the continuation of bookmakers’ lists to
operate in tandem.” The NJPC said that it had always considered that the five times rule
and the bookmakers’ lists were “distinct and separate issues” and added that it could “see
no reason why the lists could not still continue after the five times rule has lapsed, or why
this would necessarily frustrate the ability of the bookmakers and the racecourses to
negotiate on commercial terms”.'®

52. The Government saw the two issues as linked and said that it did not “see an inherent
contradiction between a robust commercial arrangement governing access by bookmakers
to a racecourse, and a system for allocating pitches on that racecourse that reflects the
seniority that individual bookmakers might have inherited or acquired”. It said that there is
no reason why a long-term commercial model should not be found which reflects the
advantage of a higher list position, and noted that the Government suggested this in its
2003 position paper on the licensing of betting premises.””" In oral evidence, David
Fitzgerald, Head of Gambling and National Lottery Licensing at DCMS, elaborated on the
content of the 2003 position paper. He said that the paper “explained the case for
modernisation of the five times rule” and argued that the paper also “acknowledged that
this would have ramifications for [...] the pitch system in particular” which would “require
a negotiated commercial agreement between bookmakers and racecourses”.'*

53. The Levy Board, however, told us that while DCMS raised the possible revocation of
the five times rule in a consultation paper in 2002,'” it had made no reference to issues
relating to security of tenure in that paper or in the position papers that followed in 2003.
The Levy Board observed that “it was unclear at what stage it became apparent to the
bookmakers that their picks'** might be in jeopardy” but added that “there is no reference
to this issue in the consultation documents or policy papers”.!®> On the other hand, the
RCA pointed to a section in the 2003 position paper which stated that “the five times rule
should be maintained for a period that will allow bookmakers the opportunity to recoup
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the value of their pitches and run a profitable business. After this time, all areas of the
» 106

racecourse would be negotiated on a fully commercial basis”.
54. We note the view that commercial arrangements for the admission price charged to
on-course bookmakers should be completely separate from discussion of the method of
allocation of pitch positions. While it does make sense to discuss at the same time the
product in question—the pitch position—and the price of that product—the payment
by the bookmaker—it is the case that the two issues are not inextricably linked and
could be negotiated separately.

Impact on on-course bookmakers

55. We received a wide range of views on the likely effects of allocating on-course betting
pitches on a purely commercial basis. The FRB said that it found it difficult to assess the
likely effects of commercial arrangements after 2012 as “it is difficult, if not impossible, to
anticipate what ‘a purely commercial basis’ might actually mean”.'”” However, the FRB
argued that a “purely commercial approach, without regard to the interests of bookmakers
or the racing publi, is likely to lead to an overwhelming feeling of injustice, discontent and
substantial distrust in the organisation of racing”.'®®

56. Bookmakers did tell us, however, of the likely impact on their businesses if current
bookmakers’ lists are not recognised after 2012. The FRB said that the assets of hundreds of
racecourse bookmakers have been “devalued and in five years’ time will be reduced to
nothing”. The FRB added that “many bookmakers stand to be financially ruined and quite
simply will be forced out of the industry” and said that “many small family businesses
which [have] taken decades to build up will go under”.!” One bookmaker told us that after
the RCA’s announcement that it would not recognise bookmakers’ lists after 2012, the
NJPC’s valuation of list positions fell by between 33% and 40%.'"°

57. We also discussed whether the impact on bookmakers would differ depending on the
size of the bookmaker’s pitch portfolio. On our visit to Lingfield Park Racecourse, we heard
from a bookmaker who said that his investment in pitches was of the order of £12,000, and
therefore, while he was not particularly happy with the RCA’s proposals, he did not see
them as a disaster for his business. However, as we discussed earlier, some bookmakers’ list
position portfolios are valued at much greater sums.

58. We also heard that bookmakers had been given a transitional period to generate a
return from their list positions, and that this would mitigate the negative impact from
moving to commercial arrangements from 2012 onwards. The RCA told us that on-course
bookmakers had been given nine years to derive value from their list positions, as they
should have realised the risks to list positions following the May 2003 DCMS position
paper on the licensing of betting premises.'"" At the very least, bookmakers have seven
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years from the passage of the Gambling Act 2005 to generate a return from their list
positions.

Impact on racegoers

59. The evidence we received on the likely effects on racecourses and racegoers was more
positive. We heard that a move to commercial arrangements would generate a range of
benefits for racegoers. The RCA, for example, told us that it wanted to attract as many
customers to racecourses as possible and to ensure that they had a positive experience.'* It
said that a move to commercial arrangements would offer “opportunities for new
bookmakers to enter the market [...] as well as encourage those who are currently there to
stay”.!” The RCA argued therefore, that racegoers would “benefit from increased
competition in the on-course ring between operators, in terms of more attractive prices
and innovative or creative betting products”.''*

60. The Government told us that the likely impact of a move to commercial arrangements
would depend on the precise nature of the arrangements put in place.'” The bookmakers,
however, cautioned that while racecourses would still ensure that on-course bookmakers
remained on-course as an attraction “it might be a different attraction from the one that
exists now” and that “there could be a reduced number of bookmakers and a reduced
number of options for the punters”.'¢

61. If one was starting with a clean sheet of paper, as the Racecourse Association (RCA)
suggest, then we agree that commercial negotiation between bookmakers and
racecourses would be the right way to determine the allocation and pricing of pitch
positions. However, considerable amounts have been invested by those who have
bought list positions under the existing system in good faith and this cannot simply be
ignored. If the racecourses wish to end the present system and move to fully
commercial arrangements then account must be taken of the financial losses which will
result to the present holders of list positions.

Taking the value of list positions into account

62. We heard a range of options for recognising the value of list positions in the event of a
move to a purely commercial allocation of pitch positions after 2012, including
compensation for bookmakers and a “first right of refusal” system. Taffy Limited set out a

helpful list of objectives for any system that emerged after 2012. It said that any new system
should aim to be:

e in the public interest, including furthering the key licensing objectives of the
Gambling Act;
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e fair to the on-course bookmakers;

e fair to the racecourses; and

e transparent, flexible and workable.'”

63. Some bookmakers raised the issue of compensation. One bookmaker, who had
invested nearly £1 million in list positions, said that bookmakers would be looking for
compensation for the value of their list positions prior to the RCA’s announcement in
March 2007.'"® Tafty Limited put forward a proposal to compensate bookmakers by
“affording credits to those on the list with the highest number of credits being awarded to
the highest on the list”. The credits, which would be “equivalent to the monetary value of
the list position” could then be used in commercial negotiations with racecourses.'”* When
asked whether bookmakers should be compensated for the fall in value of list positions
resulting from a move to commercial arrangements , the Parliamentary Under-Secretary of
State did not express a view but did confirm that “there are no plans and there would be no
intention to use public money to compensate the bookmakers”.'** He would also not be
drawn on whether he believed that racecourses should compensate the bookmakers.'*!

64. The RCA described two elements of a framework for commercial negotiation that it
thought could be used in the future, which when considered as a whole, would take the
value of list positions into account. First, a variable pricing system based on a measure of
the bookmakers’ ability to pay, such as betting turnover. The RCA said that “there are fixed
price models that could also work” but that this could involve “variable charges within the
enclosure and variable charges for different racedays”. Second, the RCA told us that it was
willing to recommend to its members that they offer a “first right of refusal to existing
on-course bookmakers in the order of their list positions, for a licence for a further period

at a commercial rate”.1??

65. Stephen Atkin, Chief Executive of the RCA, said that a first refusal system would be a
“pragmatic” way of going down bookmakers’ lists. He added, however, that confining
negotiations to one person—that is going down lists single position by single position—
might be a “problem” as it would be hard to have a fair commercial discussion with only
one person.'” He suggested that a right of refusal system could work if, for example,
racecourses worked down lists in groups of five—discussing commercial arrangements
with list position holders one through five—but that this would depend on the level of
business at each racecourse.'** Caroline Davies, Racecourse Services Director at the RCA,
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told us that “one size will not fit all and ultimately there has to be local agreement between
racecourses and bookmakers”.'*

66. The value of list positions undeniably fell after the Racecourse Association (RCA)
announced that racecourses would not recognise bookmakers’ lists from 2012 onwards.
If racecourses wish to move to a fully commercial relationship for the allocation and
pricing of pitch positions, we believe that they should compensate list position holders
for their losses resulting from the difference in the value of a list position held in
perpetuity and one with a tenure lasting only until 2012. If racecourses decide to
continue to honour existing list positions however, compensation would not be
necessary. We hope that racecourses and bookmakers can negotiate mutually
satisfactory commercial arrangements but, should this not be possible, we believe that
the Government should stand ready to reimpose the condition previously required
under the certificate of approval system that racecourses should observe bookmakers’
lists.

125 Q 58
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Conclusions and recommendations

We support the removal of the five times rule and the move to commercial
negotiations under which on-course bookmakers gain access to racecourses, as this
will result in a more equitable, flexible pricing structure, and we note that most
bookmakers accept the end of the five times rule. On-course bookmakers are an
important part of the race day experience and, as a result, racecourses have an
incentive to ensure that a range of bookmakers remain on-course. We do not
therefore accept the arguments that racecourses would price smaller bookmakers out
of the market. We also note that the removal of the five times rule may decrease the
price some bookmakers pay to enter a racecourse. (Paragraph 24)

We note that by abolishing certification, the Gambling Act 2005 removed the
mechanism which ensured that racecourses observed the National Pitch Rules and
bookmakers’ list positions. While we accept that the list position system was never
codified in statute, it is unclear whether the Government appreciated the
consequences of the Gambling Act’s removal of the enforcement mechanism for the
National Pitch Rules and list positions. The Government told us that it saw no reason
why a list position system would be incompatible with the new licensing system
introduced by the Gambling Act. We believe that the Government was naive if it
assumed that a list position system would continue in the absence of an enforcement
mechanism, given the historically difficult relationship between racecourses and
bookmakers. If it was aware of the risk to the list position system, it should have done
far more to highlight this. Its failure to do so helped to reinforce the impression given
to bookmakers that the Gambling Act would not affect the operation of the list
position system. We note the efforts of bookmakers and racecourses to agree new
arrangements for the administration and regulation of on-course betting and we
welcome the establishment of the new working party to consider the issue of pitch
positions which lies at the heart of the dispute. (Paragraph 29)

We are very disappointed with the manner in which the Racecourse Association
(RCA) has approached the transition to commercial arrangements—negotiations
would have progressed much more smoothly if the RCA had taken a less
confrontational approach to discussing pitch allocation after 2012. We welcome the
RCA'’s stated willingness to enter into negotiations with bookmakers’ representative
bodies to try to find a way forward and note that the RCA has indicated it is prepared
to set aside its statement that racecourses will not recognise lists after 2012 provided
that the Federation of Racecourse Bookmakers (FRB) is prepared to consider that list
positions would not continue in perpetuity. (Paragraph 33)

We heard conflicting views on whether or not any indications about security of
tenure were given to those buying positions on bookmakers’ lists. We did not see any
evidence to suggest that definitive indications were given stating either that list
positions were bought in perpetuity or that list positions were bought for a limited
time period. However, we are convinced that those purchasing list positions in
auctions administered by the National Joint Pitch Council (NJPC) did so in the firm
belief that these were purchased in perpetuity and that buyers were encouraged in
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this belief. It was also reasonable for buyers to believe that this was accepted by the
Racecourse Association (RCA) given the RCA’s representation on the NJPC.
(Paragraph 43)

We support the Government’s wider objective of withdrawing from the
administration and regulation of horseracing and agree that the racing and betting
industries should be given the opportunity to manage their own affairs wherever
possible. We note, however, that the Government, despite its objective of decreasing
its involvement in horseracing, has elected to continue intervention after 2012 by
making it a mandatory condition of racecourse premises licences that areas must be
provided for on-course bookmakers to carry on their business. (Paragraph 49)

We note the view that commercial arrangements for the admission price charged to
on-course bookmakers should be completely separate from discussion of the method
of allocation of pitch positions. While it does make sense to discuss at the same time
the product in question—the pitch position—and the price of that product—the
payment by the bookmaker—it is the case that the two issues are not inextricably
linked and could be negotiated separately. (Paragraph 54)

If one was starting with a clean sheet of paper, as the Racecourse Association (RCA)
suggest, then we agree that commercial negotiation between bookmakers and
racecourses would be the right way to determine the allocation and pricing of pitch
positions. However, considerable amounts have been invested by those who have
bought list positions under the existing system in good faith and this cannot simply
be ignored. If the racecourses wish to end the present system and move to fully
commercial arrangements then account must be taken of the financial losses which
will result to the present holders of list positions. (Paragraph 61)

The value of list positions undeniably fell after the Racecourse Association (RCA)
announced that racecourses would not recognise bookmakers’ lists from 2012
onwards. If racecourses wish to move to a fully commercial relationship for the
allocation and pricing of pitch positions, we believe that they should compensate list
position holders for their losses resulting from the difference in the value of a list
position held in perpetuity and one with a tenure lasting only until 2012. If
racecourses decide to continue to honour existing list positions however,
compensation would not be necessary. We hope that racecourses and bookmakers
can negotiate mutually satisfactory commercial arrangements but, should this not be
possible, we believe that the Government should stand ready to reimpose the
condition previously required under the certificate of approval system that
racecourses should observe bookmakers’ lists. (Paragraph 66)
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Formal minutes

Tuesday 15 January 2008

Members present:

Mr John Whittingdale, in the Chair

Philip Davies Rosemary McKenna
Mr Mike Hall Mr Adrian Sanders
Adam Price

The Committee deliberated.

Draft Report [On-course horserace betting], proposed by the Chairman, brought up and read.
Ordered, That the draft Report be read a second time, paragraph by paragraph.

Paragraphs 1 to 66 read and agreed to.

Resolved, That the Report be the Fifth Report of the Committee to the House.

Ordered, That the Chairman do make the Report to the House.

Written evidence was ordered to be reported to the House for printing with the Report.

Written evidence was ordered to be reported to the House for placing in the Library and Parliamentary
Archives.

[Adjourned till Tuesday 22 January 2008 at 10.15 a.m.
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INTRODUCTION

1. his document consists of the submissions of the following on-course bookmakers to the Select
Committee inquiring into on-course horserace betting:

— Victor Chandler;
— Taffty Limited;
— Russell White; and
— Derek Barnes.
2. The Select Committee’s terms of reference are:

— What the likely effects would be of allocating on-course betting pitches on a purely commercial
basis, as has been proposed by the Racecourse Association.

— What indications on security of tenure, if any, were given to those buying positions on
bookmaker’s lists in recent years.

— What the role of Government should be in the process for agreeing on a future framework for
allocation of on-course pitches for bookmakers.

3. The current concern, at least as far as the on-course bookmakers are concerned, is that they stand to
lose a substantial investment in the bookmaker’s lists positions (referred to in this document as “list
positions”) by 2012, if not before. With this in mind, the above terms of reference are perhaps incomplete
in that they do not specifically ask for suggested solutions to the problem. If the likely effects of allocating
pitches on a commercial basis are damaging to the horseracing and betting sector and if indications of
security of tenure were given and if the Government should have a role in agreeing the future framework
for allocation of on-course pitches, the problem still remains unresolved. Therefore, in responding to the
invitation to provide submissions, we have also suggested possible scenarios for dealing with pitches in
the future.

4. Further, the terms of reference cannot be sensibly addressed without a consideration of how the
current position has come about and certainly the question of whether indications of security of tenure were
given involves an examination of the historical background to list positions. Therefore we set out below a
summary of the development of the pre-1 September 2007 system for list positions. We then examine how
list positions were dealt with (or more accurately, not dealt with) in the gambling reform process from the
Budd Committee to the implementation of the 2005 Act. After that we respond to the terms of reference
and set out various possible scenarios for a new system from 2012 if not before.

THE BACKGROUND HiISTORY TO THE PRE-2005 ACT SYSTEM

Regulation of on-course bookmakers prior to 8 October 1998

1. There was an agreement made in 1958 known as the “Ferguson Agreement” between the National
Association of Bookmakers (“the NAB”), the Jockey Club, and the Racecourse Association (“RCA”). The
Ferguson Agreement provided for the NAB to regulate the conduct of on-course betting by bookmakers
and it established a system for the allocation of the position of each pitch at any racecourse on the basis of
seniority.

2. Seniority Lists were maintained for each ring (Members, Tattersalls and Rails) at each racecourse.
There were different lists for different meetings, eg Ascot Summer, Ascot Winter and Royal Ascot. There
were also different lists for each ring for each meeting, eg the Bookmakers List (for bookmakers who took
bets on the meeting taking place at the track), the Away Bookmakers’ List (who took bets on meetings other
than the one they were attending) and Supplementary and Extended Supplementary Lists (being reserve lists
in order of priority of those bookmakers who would be offered a pitch on a temporary basis when one was
available).

3. Under NAB rules bookmakers would be allocated pitches in order of seniority so that the most senior
bookmaker on any particular list would be allocated pitch number 1. Obviously, certain locations in the ring
provided more advantageous trading opportunities than others and, generally speaking, the higher up the
list a bookmaker was, the better the location of his pitch.

4. Three distinct but related principles came to be recognised:

— The pitch number, which as stated, could pass on from predecessor to (certain qualifying)
successors without a loss of pitch position.

— Personal seniority, which would commence on the day that a person commenced trading in the
ring as the principal bookmaker in the business. Personal seniority was important in terms of being
in line to take up higher pitch positions in the list when they became available on the retirement
of bookmakers up the list.

— Commensurate seniority which would only arise pursuant to rule 8.10 of the National Pitch Rules
when there were significant changes in the layout of the ring.



Culture, Media and Sport Committee: Evidence Ev 87

5. Commensurate seniority was introduced as a way of fixing the seniority position between different
bookmakers so that the same ranking order could apply when the ring was reconstructed. When the new
places became available, the first in rank on the list had the first choice of a pitch; the second in rank on the
list had the second choice and so on. Consequently, the allocation of pitches before the change in the ring
should have been equivalent in terms of seniority to the allocation of pitches after the change in the ring.
Rule 8.10 was used as the basis for the integration of the lists in 1998.

The Regulation of Bookmakers after 7 October 1998

6. On 8 October 1997 the RCA gave notice terminating the Ferguson Agreement as of 7 October 1998.
Following this, the Horserace Betting Levy Board (“the Levy Board”) established a review committee
headed by Sir John Sparrow, known as the Sparrow Committee, to enquire into and report on the regulation
of bookmakers. The Sparrow Committee recommended the establishment of the NJPC to administer and
regulate on-course bookmaking. The NJPC derived its power to perform its functions by the imposition of
conditions in the Certificates of Approval of racecourses as discussed in greater detail below.

The Sparrow Report March 1998

7. The Sparrow Committee made many recommendations regarding the administration of on-course
bookmaking including:

— the merger of the various bookmakers’ lists at each racecourse (apart from the waiting lists);
— the retention in principle of the system of seniority of pitches;

— the facility for the personal seniority of a bookmaker to be held by the company (if any) through
which he traded; and

— asystem for the sale by auction of seniority positions.

8. The Levy Board incorporated the NJPC with effect from 8 October 1998 to implement the new scheme
which included:

— Certificates of approval for racecourses to be withdrawn by the Levy Board;
— The NJPC to introduce the National Pitch Rules for the regulation of on+/course bookmaking;
— The NJPC to introduce a scheme for merging the various bookmakers’ lists for each ring;

— The NJPC to formulate rules for the authorisation of bookmakers to carry on betting on approved
racecourses and regulation of that bookmaking;

— The Levy Board would grant new certificates to racecourses subject to conditions that all betting
at the racecourse would be administered and regulated by the NJPC and that the course would
only admit a bookmaker to carry on betting on the course if he agreed to be bound by the
NIJPC’s rules.

9. It was of course the repeal of the 1963 Act and the system of the issue of Certificates of Approval that
resulted in the disappearance of the whole legal basis for a seniority system and auction of list positions.

10. Section 4 of the Sparrow Report deals with the seniority system. The Sparrow Committee agreed that
the principle of the seniority system should be retained but needed to be streamlined and improved. In
addition, they considered that there should be a system for transferring seniority positions for value. New
seniority lists would be created by the NJPC for both boards and rails, to be known as The Bookmakers’
Lists.

11. The Committee went on to say at paragraph 4.5 of the Report:

“The current positions in the NAB’s Pitch Rules covering inheritance are complex, but we believe
that the principle of a bookmaker’s seniority position being capable, upon death, of being inherited
by the spouse or a child, who would then trade from the appropriate pitch or auction the seniority
position, is sound.”

12. When one looks at the history of gambling law reform, from the proposals by the Budd Committee
to the passing of the 2005 Act, the soundness of the principle of a bookmaker’s seniority being capable of
being inherited and of that list position being transferred by auction has never been questioned, criticised
or even, for that matter, expressly considered.

13. The Committee felt it was clear from the Joint Discussion Documents between the RCA and the NAB
that bookmakers’ seniority that conferred the right to occupy a particular pitch in the betting ring did not
confer any proprietary rights. Clearly this meant that a bookmaker had no rights in the land that his pitch
occupied as that belonged at all times to the racecourse.

14. The Committee was also advised by Counsel that any attempt by the racecourse to sell pitches to
bookmakers might be interpreted as a charge for admission to the betting ring. Such a charge would breach
the provisions of section 13(2) of the 1963 Act which restricts the amount that racecourses can charge
bookmakers for access to the ring to five times the public admission charge to the course (known as “the
five times rule”).
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15. The Committee concluded that the only interest to which “a bookmaker has a right and which may
be transferred, for a consideration or otherwise, is the bookmaker’s seniority position, ie his position in the
order of seniority between other bookmakers.”

16. The Committee stated “We have concluded that it is in the interests of both the bookmakers and the
racecourse that the full value of any seniority position is realised on a disposal by way of sale, rather than
transfers at previously agreed sums, and we recommend that this should be achieved through the auction
of bookmaker’s seniority positions to the highest bidder, to be conducted through the NJPC and
administered by the LJPC and the Betting Ring Manager”.

17. The Committee further recommended that all transfers of bookmaker’s seniority positions on sale
should only be made through the auction system and the NJPC (through the Local Joint Pitch Council
(“LJPC”)) shall be entitled to receive a transfer administration fee, set by the LJPC in accordance with the
LJPC guidelines to be paid by the vendor. However, the Committee recognised that there would be
occasions when it is appropriate to change a company’s nominated individual and notification of any change
should be effected through the NJPC upon payment of the registration fee. They then said “Individual
bookmakers will therefore be able, upon retirement, or by their will, to transfer their seniority position to
a named individual, who must hold a current bookmaker’s permit”.

18. The proposals for the structure and objectives of the NJPC are set out in Appendix 2 to the Report.
Under paragraph 4 it states the NJPC will be funded through the pitch administration fees paid by all
bookmakers working in the betting ring, and from the transfer administration fees and the registration fees
paid on the auction and transfer of seniority positions. Clearly the contrivance of giving monetary value and
creating a market in list positions was a convenient way to raise ongoing funds to run the NJPC without
having to call upon the Government or the racecourses for payment. The bookmakers were paying but they
were also getting a business asset in return that could be sold on or left to their successors.

19. The main objectives of the NJPC included:
—  Setting up five Regional Joint Pitch Councils (RJPCs) and 1 LJPC for each racecourse.

— To draft the National Pitch Rules for submission to Levy Board for approval, and after to
promulgate and enforce them.

— To hear and decide appeals from the RJIPCs on the interpretation of the National Pitch Rules.
— To report annually to the Levy Board.

— To maintain lists of bookmakers’ seniority positions for each racecourse, merging the List of
Bookmakers, the Supplementary List and the Extended Supplementary List. The waiting list to
be retained.

— To arrange auctions of seniority positions to the highest bidder.

— To issue all pitch holders and bookmakers on the Supplementary List and Extended
Supplementary List with identity badges to be worn at all times in the betting ring.

20. Following the setting up of the NJPC, one of its first tasks was the integration of the various lists—
Tattersalls, Rails, Away etc—for each racecourse into a single bookmaker’s list. In integrating the lists, the
NJPC was supposed to reflect the existing seniority of bookmakers as far as it could. Therefore it had to
take into account both the personal seniority of the bookmaker occupying each position and give him the
benefit of his predecessor’s seniority as Rule 8.10 did. The aim was to produce a single ranking in order of
bookmakers on any list which allowed the more senior to have first choice of which pitch position they
wanted over the less senior.

21. The NJPC delegated most of the integration of lists to the regional bookmakers’ associations. It dealt
with the integration of the Southern Area lists itself and according to its own version of a nationally agreed
formula. This lead to a number of appeals from aggrieved bookmakers who felt that they had not been
accorded their due and proper seniority. The NJPC itself heard appeals against its own decisions and many
appeals were dismissed out of hand without affording the appellants a proper hearing. Complaints about
the way in which the NJPC handled the integration of lists remain unresolved to this day. The NJPC has
been criticised for poor administration by both the DCMS and the Culture Minister.

22. These historic issues are relevant to the future administration of on-course bookmaking as they make
those who felt unfairly treated the last time the seniority system was changed even more determined not to
lose out again. The Working Group on the Future Administration of Existing Betting Areas appear to be
proposing what amounts to a continuation of the NJPC in all but name (see the Working Group’s report
dated 20 August 2007) and it will be important to ensure that the so called New Co can gain the trust,
confidence and cooperation of both the bookmakers and the racecourses (particularly since they are
proposing a system of administration that is essentially based on voluntary compliance).
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THE LEAD UP TO THE IMPLEMENTATION OF THE GAMBLING AcT 2005

1. The following review of the build up to the implementation of the 2005 Act on 1 September 2005
reveals how the current problem of the threatened loss of list positions has almost come about, if not by
inadvertence, then certainly by the interested parties failing to understand the full consequences of the
legal changes.

Gambling Review Report 2001 ( “the Budd Committee” Report)

2. The current problem had its roots in the recommendation by the Budd Committee that the five times
rule should be abolished. It reported, “The horseracing industry would like to see the restrictions on the
amount they can charge bookmakers for entry to racecourses lifted. The Levy Board and the British
Horseracing Board have strongly recommended that section 13 of the 1963 Act (the five times rule) should
be repealed. They argue that charges to bookmakers should be dictated by the market and not by legislation.
The Rails Bookmakers Association and the National Association of Bookmakers are opposed to such a
change. The NAB believes that Racecourses would try to price out bookmakers in order to benefit the Tote.
The Rails Bookmakers assert that the five times rule protects the punter, and if it is abolished and
bookmakers have to pay more for admission, the cost will have to met by the punter.

3. “The presence and bustle of activity of on-course bookmakers at a racecourse is an integral part of the
event, and we do not believe that it would be in the commercial interests of racecourses to price them out
of the market. However, we do believe that the “five times” rule is an anachronism, and that racecourses
and bookmakers should make their own commercial arrangements. At the same time we recognise the force
of the bookmakers’ arguments and we would expect the competition authorities to intervene if racecourse
owners acted unfairly. We therefore recommend that the rules restricting charges for the entry of
bookmakers to racecourses or dog tracks should be abolished.”

4. There does not appear to have been any discussion or consideration that the abolition of the five times
rule might affect the retention or transfer of list positions or even that the two issues were connected in
any way.

A Safe Bet for Success 2002

5. The Government responded to the Budd proposals and at paragraph 4.37 they referred to the above-
mentioned proposal stating, “We intend to give further consideration to the proposal that current rules
restricting charges for the entry of bookmakers to racecourses should be abolished. Currently, a bookmaker
who wishes to operate on-course on race day can be asked to pay no more than five times the relevant
entrance fee. While this restricts the freedom of the racecourse and track owners to charge according to the
market, it also ensures bookmakers are not denied access by means of entry price and plays a part in ensuring
that there is a competitive on-course betting market.”

6. The Government was sounding a note of caution and recognised the risk that the smaller independents
could be priced off the course.

Joint Commiittee on the draft Gambling Bill 2004

7. In its written evidence to the Joint Committee, the National Association of Bookmakers expressed
similar concerns to those set out in the Safe Bet for Success as follows:

8. “The Draft Gambling Bill leaves the question of the “five times rule” open which from the point of view
of existing and potential holders of seniority positions is unsatisfactory. There is unanimous agreement among
racecourse bookmakers that this safeguard should remain in order to ensure pitch tenure whilst at the same time
maintain competition between bookmakers and other betting outlets on the racecourse. Racecourse bookmakers
fear that removal would provide racecourses with an opportunity to price bookmakers out of business which
would lead to higher margins among the remaining bookmakers. The incentive for racecourses would be the
resulting higher gross profits earned by the “off-course” betting industry from which the racecourses would
benefit, the cost being borne by punters. The majority of racecourses would probably not take such action but
it would be a real concern with respect to some courses. We understand the aspirations of racecourses to
maximise income flows but we would hope that bookmakers charges can be settled by negotiations within the
existing framework.”

9. Again, though, there is no express reference or linkage with any risk to the list positions and the system
for transferring the same.
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Government Response to the Joint Committee 2004

10. We can find no reference to the on-course bookmakers and the abolition of the five times charge in
the response.

11. The draft Gambling Bill went through various iterations and the consequences for the list positions
from the repeal of the 1963 Act including the Levy Board’s powers to issue certificates of approval does not
appear to have been considered.

Advice to track premises licence holders—Consultation Paper ( March 2007 )

12. Tt was probably the Consultation Paper that first indicated that the existing list position system
position might be under threat (at least it did to the RCA) when it proposed that bookmakers would have
contracts direct with the courses that would deal with authorisation and administration matters.

13. The proposed mandatory conditions to be attached to horseracing track premises licences (which
came into force on 1 September 2007) provide that all existing betting areas that are approved by the Levy
Board on 31 August 2007 will continue to allow mandatory access to betting operators for five years. The
relevant paragraphs are set out in Annexe 1 to this document.

14. Racecourses may be able to vary the location of betting rings that are subject to the five times rule if
they apply to the local licensing authority to vary the premises licence. They can also establish new
(additional) betting rings, which are not subject to a mandatory condition replicating the “five times rule”.
The cost of establishing a pitch in these new areas will be left to regulation by the market. Any relocated
betting area (that had previously been a Levy Board approved betting area immediately prior to 1 September
2007) must allow the same rights of access to betting operators as if it were the original area.

15. No additional charges may be applied to betting operators and their assistants over and above the
admission charges and reasonable charges to reflect costs incurred in the administration of the betting ring.
If deemed appropriate, these charges may be levied by a third-party administrative body appointed by the
racecourses and/or the betting operators. The third-party body seems to be a reference to the NJPC or some
equivalent body such as New Co.

16. After 31 August 2012 the horseracing tracks still have to provide a place where betting operators and
their assistants can carry on business and to which the public may resort to bet. However, there are no
conditions either restricting charges or requiring them to maintain existing betting areas.

17. Interestingly, there were no consultation questions in relation to these proposed mandatory
conditions.

Advice to Track Premises Licence Holders: Responses—dJune 2007

1. The responses are very thin on the ground. Paragraph 2.5 says that a trade association mentioned that
some of the phrases used did not accurately reflect the regulations. Also there was a query as to how
reasonable costs for administration services would be defined.

2. No one raised the issue of the loss or devaluation of seniority/picking positions. However, concerns
were being raised elsewhere and these lead to a debate on the subject on 4 July 2007 and then to the
establishment of the Select Committee.

THE SELECT COMMITTEE’S TERMS OF REFERENCE

What the likely effects would be of allocating on-course betting pitches on a purely commercial basis, as has
been proposed by the Racecourse Association

1. There are likely to be risks to the licensing objectives, to the principles of fair competition and to the
life and vibrancy of the ring. These issues are discussed further below.

What indications on security of tenure, if any, were given to those buying positions on bookmaker’s lists in
recent years?

2. Asking what indications on security of tenure were given to those buying positions on bookmaker’s
lists is not a particularly appropriate question in the light of the history set out earlier in this document. It
was the Levy Board, a statutory body created by the 1963 Act, that established the Sparrow Committee and
the Board accepted the Committee’s recommendations. They included recognising the principles of seniority
and the ability to pass on seniority to successors. It was that Committee that recommended the
establishment of an auction system (as subsequently implemented by the NJPC) to enable the transfer of
list positions. Thus the Levy Board, Sparrow Committee and NJPC were responsible for creating the market
that bookmakers invested so heavily in. Coupled with the Committee’s recognition of the principles of
inheriting seniority, this amounted to a powerful representation that the investment in a list position was
something that could be relied as a long-term business asset.
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3. Equally, whilst there may have been no express representation that the purchase of a list position was
a right in perpetuity, there was no statement either (from the Levy Board or the NJPC or the Government)
that it was limited to a certain period of time and/or liable to be revoked or abolished.

What the role of Government should be in the process for agreeing on a future framework for allocation of on-
course pitches for bookmakers

4. The role the Government plays will depend on the type of system adopted (see below) but since there
is a risk to the licensing objectives if no new list position system is introduced or the problem left otherwise
unresolved, the Government is duty bound to involve itself in the process leading to a new arrangement.

WHAT SHOULD A NEW SYSTEM OF SENIORITY AIM TO Do?

1. Any new system should aim to be:
— In the public interest including furthering the key licensing objectives of:

— Preventing gambling from being a source of crime or disorder, being associated with crime or
disorder or being used to support crime,

— Ensuring that gambling is conducted in a fair and open way, and

— Protecting children and other vulnerable persons from being harmed or exploited by
gambling.

— Fair to the on-course bookmakers.
— Fair to the racecourses.
— Transparent, flexible and workable.

In the public interest

2. Ttisin the public interest that the positive features of a trip to the races are maintained and, preferably,
improved. These features include:

— The ability to place bets with on-course bookmakers in the rings.

— Thelargest possible choice or selection of bookmakers. If on-course bookmakers lose entirely their
investment in their pitch list positions and face increased (and increasing) charges to operate on
racecourses, there will be risks to two of the three licensing objectives. If there is no proprietary
(or quasi proprietary) interest in maintaining a presence on a particular course and the charges to
operate are particularly uneconomic, attendance of on-course bookmakers is likely to fall away or
at least become increasingly inconsistent save for the most popular racecourses and most lucrative
meetings. This would in turn mean the on-course odds offered to the public are less competitive.

— The maintenance of the starting price (“SP”). A substantial reduction in the number of
bookmakers in attendance on-course could undermine the integrity and validity of the SP which
would be damaging to the industry generally and not in the public interest. It would neither be in
the public interest to price the independents and/or smaller bookmakers out of the market nor for
the large chains to abandon the ring. They might leave if it was no longer cost effective to arrange
attendance or the SP was lost and they no longer had a real incentive to take part in on-course
bookmaking.

— Generally, maintaining the lively atmosphere of the ring which is contributed to in a significant
way by the variety of competing on-course pitches.

Fair to on-course bookmakers

3. It is very easy to say what would be unfair to on-course bookmakers. Many on-course bookmakers
have expended very sizeable sums of money in acquiring list positions at auction with their investment often
running into hundreds of thousands of pounds. Others have maintained pitches in the less profitable areas
in the ring or on less popular courses over the years in order to build up and improve (what they believed
was) their business asset in order to pass it on to their children. It would be unfair to take away such
investments with the stroke of a pen and without proper reason or proper compensation.

4. To remove the protection of the five times rule and place a heavier financial burden on the on-course
bookmakers at the same time as taking away their main, if not sole, capital asset in the business is a severe
blow. Without doubt, these changes combined would be grossly unfair to bookmakers.

5. Looking at it another way, abolishing or refusing to recognise the validity and value of list positions
whilst at the same time awarding the racecourses the ability to raise a commercial charge for pitch positions
(with no doubt the best pitch positions costing the most), effectively amounts to transferring the
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bookmakers’ current business asset to the racecourses for no consideration. One might ask, what have the
bookmakers done so wrong to be deprived in this way? What have the racecourses done to deserve such an
advantage?

6. In truth, both are the wrong questions to ask as the intention, as originally expressed by the Budd
report, was merely to modernise the five times rule and put charging for the use of what is the racecourses
private land on a more commercial footing. The loss of the value of list positions, as stated, was probably
inadvertent.

7. What would be fair to bookmakers? It would be fair either to compensate them (but who would
provide the funds?) or, to allow them in some way to retain the value of their list positions. It would also be
fair to have some arrangement, understanding or reassurance that they would neither lose that value by
some other means—such as an artificial increase in the number of new pitch positions—or, by being priced
off the course with excessive entrance and/or service charges.

Fuair to the racecourses

8. To work properly, any scheme fair to the bookmakers has to be seen to be fair to the racecourses. If
not, it will be resented and more so than the five times rule. Further, they may find some other means to
redress the financial balance as they see it. Either way, this is unlikely to be helpful to the development of
on-course betting or in the interests of the public or, for that matter, either of the two parties involved

9. What would be fair to the racecourses? Perhaps it is better to ask, what was the original expectation
of the racecourses? Certainly, the removal of the five times rule and probably more flexibility to exploit—
in a commercially legitimate way—their ownership of the land. They were probably not expecting the
windfall of complete freedom to wash out the system of list positions or to be entirely free from any
obligation to honour a pitch list. However, equally, they probably do not welcome the burden of having to
administer the arrangements of on-course bookmaking themselves.

10. Turning back the clock in relation to list positions is probably not realistic and the racecourses will
no doubt find it unappetising to think that the bookmakers will have list positions in perpetuity. Thus to be
fair to the racecourses, they should have:

— Some flexibility going forward, more than before the 2005 Act.
— They should have the ability to develop their land in the interests of improving their business.

— They should be able to raise a commercially based charge for the use of their land and not be
restricted by the five times rule or similar.

Transparent, flexible and workable

11. Any new system must be transparent. As far as some are concerned, the NJPC’s role was tainted from
the outset. Its calculation of seniority in 1998 in relation to the Southern Area bookmakers was lacking in
transparency and such methodology used (if any) remains after nearly ten years incapable of being properly
explained. Severe prejudice was caused to some bookmakers whilst others were given enormous advantage.
History would be repeating itself unless there is a fair, transparent arrangement.

12. It also has to be workable in the sense of being able to be applied not only in the transition from the
old to the new system but capable of dealing with changes in the ownership of bookmaker businesses,
development of the racecourse and so on.

PoOSSIBLE OUTCOMES

1. Tt is unlikely that there will be a complete answer that will meet the competing interests of all the
parties. We suggest the following possible outcomes with our comments on their advantages and
disadvantages:

(a) Do nothing.

(b) Revert to the pre-2005 Act system.

(¢) Reintroduce the five times rule or similar.

(d) Replace pitch list seniority with a seniority licensing system.

(e) Compensate on-course bookmakers for loss of pitch list seniority.
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Do nothing

2. If nothing is done to change either the current state of affairs up to 2012 or thereafter there are likely
to be undesirable consequences for those involved in the on-course betting industry and for the race
going public.

3. The on-course bookmakers will have lost, in some cases, an asset built up over several generations and/
or in other cases, a substantial financial investment. Their numbered ranking on the lists at each course will
be worth nothing, as the current lists will cease to exist. They will face uncertainty as to which pitches will
be available to them and/or the cost thereof.

4. Doing nothing might seem to be wholly favourable to the racecourses; however, we would submit that
in fact it is not the best outcome for them. The racecourses will be facing the challenge of retaining both the
small independents and the large chain operators neither of whom will have an incentive to provide regular
and consistent attendance if the costs of doing so are too high and the availability of an attractive pitch is
not consistent or guaranteed. We believe that the racecourses would accept that it is in their interests to
maintain the regular attendance at meetings of the widest possible choice of bookmakers, at least if they are
trying to give the public the most competitive choice.

5. The racecourses would also face the burden of the administration of the on-course presence and the
determination and collection of daily charges. There would be little incentive for the on-course bookmakers
to organise themselves to assist the courses if, as there may be, an ongoing resentment about what amounts
to a transfer of their valuable assets to the racecourses (as discussed above) for no consideration or
compensation.

6. Most of all, the current position will simply be unfair to the on-course bookmakers. There is no
evidence that it was what was intended by the Budd Committee, by Parliament, by the DCMS, the Gambling
Commission or the racecourses for that matter. The above review of the history of the reform of on-course
bookmaking reveals that the loss of list positions was probably inadvertent. It was overlooked, and policy
that so significantly affects and prejudices the livelihood of a group of people should never be implemented
as a result of inadvertence or neglect in considering the consequences of related decisions.

7. If nothing is done, the policy may be challenged legally by means of Judicial Review. An absence of
consideration of the consequences of the policy means that there cannot have been a due and proper process
or that there is a good (or any) reason for denying the legitimate expectation of the on-course bookmakers
that list positions would continue.

8. In short, we would suggest that doing nothing is not a viable option. Already, the market for
auctioning picking list positions has collapsed. The list is at risk of becoming static and the on-course
bookmakers becoming increasingly disillusioned. This would not bode well for the future, as cooperation is
required between the on-course bookmakers, the racecourses, the Gambling Commission and the Licensing
Authorities to ensure a smooth and successful transition into the new regulatory and licensing regime under
the 2005 Act.

Revert to the pre-2005 Act position

9. Some on-course bookmakers might simply want to revert to how things were before the 2005 Act was
implemented at least as far as the administration on the course is concerned. This has some attractions in
so far as the bookmakers would know the system and retain the ability to realise their investments (by sale
of their pitch position at auction) in their businesses.

10. The commission on the sales would be paid to the racecourses that, in turn, could provide a
proportion of such revenue to fund a body set up by them to take up the burden of administering the activity
on the course, the rules of conduct, the supply of services and the transfer of list positions.

11. The restriction on entrance charges by means of the five times rule would assist the on-course
bookmakers to continue to make their businesses viable in the increasingly tough environment where they
face competition from the off-course bookmakers (in relation to whom they lost their betting duty
advantage), the internet trade and the betting exchanges.

12. However, reverting to the pre-2005 Act system holds less attraction for the racecourses. The Budd
Committee wanted the system changed as the five times rule was seen as too restrictive. As identified above,
it was intended that the racecourses should be able to reach their own commercial arrangements with on-
course bookmakers regarding entrance/operating charges.

13. Part of the reason for reforming gambling regulation generally was to provide a more commercial
basis on which those involved in the industry could provide their products and services and give a more level
playing field to compete with the National Lottery. Arguably much of this has been lost in the reform process
where regulation has increased beyond that anticipated by Budd. Nevertheless the commerciality of
gambling as a legitimate leisure pursuit was intended to provide greater flexibility to operators and the
market to reach arrangements and set prices.
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14. There is good reason why the five times rule could be replaced with something more flexible and
commercial that is related to the market rather than an artificial measure. Equally, there is no good reason
why this should go hand in hand with an abolition of the list positions either, in terms of the favourable
pitches that the most senior bookmakers on a list might expect and be entitled to occupy on a race day, or
in terms of the seniority relationship between the bookmakers vis d vis each other.

15. One of the benefits of the list position system is that it reflects (with the notable exceptions of some
of the Southern Area lists) seniority built up and/or inherited and it does not follow that the biggest and
richest bookmakers are the most senior on the lists. The big chains do not necessarily dominate the best
pitches which must be good for competition principles and consequently be in the interests of the public.

Reintroduce the five times rule or similar

16. Merely reintroducing the five times rule would not solve the current problem either. It would not be
a reasonable replacement for the loss of investment in the list positions. As discussed above, it is unlikely
to be acceptable to the racecourses. So both groups would probably remain dissatisfied and it would be seen
as a defeat and reversal of the long reform process leading up to the current position. Having said that, the
independent bookmakers might like to have some comfort that they will not be priced out of the rings.
Whether this is provided in the form of some alternative restriction to the five times rule or simply informally
by the racecourses is another matter.

17. One possibility could be that prices are capable of being reviewed by the Licensing Authority if the
number of bookmakers attending on race days falls below a certain level on so many consecutive meetings.
One would hope that market forces would dictate the level of entrance charges so that they are kept in check
by the need to attract bookmakers on to the course.

Replace pitch list seniority with a seniority licensing system

18. Ttisand will continue to be a mandatory condition of each premises licence granted to each racecourse
that it provides an area in which bookmakers can operate. As discussed above, this requirement provides
much greater flexibility to the racecourse than ever before. After 2012 they can decide the size of the area
provided for betting, the terms on which bookmakers might enter, how long they might stay or how many
times they might enter the course or use the same pitch and how much they would have to pay for the
privilege.

19. Inthe absence of being fully compensated (which is discussed below), the on-course bookmakers wish
to be confident that they have both the right (provided charges are paid and other relevant rules obeyed),
to enter the course and the security of knowing that they will retain their list position which enables them
to chose the most advantageous pitch (no doubt their usual pitch) that such list position gives them. Further,
it is important, both to the development of the ring and to give the bookmakers a capital return on the
investment in their businesses, that they are able to transfer their list positions for market value.

20. The racecourses may have resented the loss of a certain amount of control over what happens on their
land as a result of their obligations under the certificate of approval and the authority of the Levy Board.
Presumably, they would welcome greater control in any new system of list positions.

21. A possible solution would be to replace the list positions with standard form licences granted by each
racecourse to each bookmaker on each list. For example, bookmaker number one in the list at Ascot would
have a licence to place a pitch in the relevant ring and have first choice where that pitch is placed within the
relevant ring. The licence would be subject to payment of the entrance fee and other relevant terms.

22. There would be no capital cost for the grant of the licence that would simply replace the existing list
position and therefore reflect and encompass the investment made already by the bookmaker.

23. Licences would be freely transferable either by private treaty or public auction thereby enabling the
bookmakers to realise their investments on retirement or withdrawal from the business generally or a course
in particular.

24. The racecourses might want the opportunity to conduct the auctions themselves and take a
commission in the same way that the NJPC did if they also have the obligation to provide staff and services
in administering the activities in the ring. Alternatively, a new body could conduct auctions if one is set up
to replace the NJPC.

25. In order to avoid the loss of commission in sales by private treaty, all sales could be subject to a
percentage commission and the racecourse could provide the place and the means to advertise the
prospective sale in a similar way to estate agents.

26. Licence terms and rates of commission should be standardised to maintain consistency throughout
the country and in the interests of transparency and fairness.
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27. There remain two important issues:

— How can a licence retain its value if the racecourse has a free hand to add new pitch positions and
develop (subject to approval by the Licensing Authority) new rings?

— How long should the licences last? At present, the bookmakers face the prospect of an asset that
they thought would last without any time limit (ie their pick list position) being reduced to less than
five years.

28. The two issues are linked. If the licences were granted for an unlimited period, they would retain their
value and provide a better commission on sales at auction. Equally, if the racecourses developed new betting
areas, these would be available to the licensees as they would simply pick from the old or the new areas as
they wished and in the order that they appeared on the picking/licensee list.

29. Of course, that leaves the question as to the number of pitch positions available. The system that
worked successfully prior to the 1998 changes was based on limiting the number of pitches as a percentage
of the number of entrants to the racecourses and all interested parties set it independently. In other words
bookmakers with a vested interest in that particular track could not be involved in the setting of the
numbers.

30. Alongside the licence system, there could still be more flexibility in charging than the old five times
rule as it seems likely that the racecourses would need to match the market conditions. In other words, there
may be reduced charges for quieter meetings to ensure attendance and increased charges for the most
lucrative meetings and/or best list positions.

Compensate on-course bookmalkers for loss of pitch list seniority

31. An alternative to continuing some sort of system of list positions is to compensate the on-course
bookmakers for the loss of their investments. The amount of compensation could be assessed by reference
to the NJPC records of auction prices for list positions at the different racecourses.

32. It should be possible to have an independent firm of auditors undertake the necessary analysis of the
records. They may have to extrapolate the likely values for those positions on the list that were not sold at
any time by auction and to update valuations of list positions sold in previous years to a date before the
anomaly about the 2005 Act came to light.

33. Whilst compensation would be a potential way of leaving behind the previous system of seniority and
remedying the unfairness that the on-course bookmakers would otherwise suffer under the 2005 Act, it has
two disadvantages. First, there is likely to be some significant elements of judgement in the valuation of list
positions and therefore disagreement by some with the outcome. Those aggrieved would no doubt wish to
have a route of appeal which gives rise to more bureaucracy and administrative cost. Secondly, there is the
question of who funds the compensation. As the Government’s plan is that the administration and
regulation of gambling should be self funded by the charging of application fees and annual licence fees,
there is unlikely to be a budget set aside as a contingency to pay compensation to the unforeseen loss of list
position value.

34. The racecourses could fund the compensation for on-course bookmakers as they are receiving the
benefit of the abolition of the lists. With no list, there would be more scope to charge differing entrance
charges depending on the position allocated to the on-course bookmaker. As identified above, the
racecourses would be likely to create their own lists and sell the positions to the highest bidders.

35. Compensation could be funded in this way by affording credits to those on the list with the highest
number of credits being awarded to the highest on the list and the lowest number of credits to the last on a
list. These credits, equivalent to the monetary value of the list position (according to an auditor’s valuation)
could be used to purchase the list positions on the racecourses own list.

36. However, we can see that there are a number of areas of potential conflict in a complex system such
as this and the exchange of list positions for licences would be more straightforward to administer.

This position has been endorsed by Celia Barlow MP who feels that important lessons can be learnt from
her constituents’ experiences.

Annexe 1

MANDATORY CONDITIONS ATTACHING TO TRACK PREMISES LICENCES IN RESPECT OF PREMISES THAT ARE
HORSE-RACECOURSES

1. (1) This paragraph shall apply to converted track premises licences in respect of premises that are
horse-racecourses.

(2) The licence holder shall ensure that in respect of any part of the track, which immediately before 1st
September 2007 was made available for the purposes of complying with a condition imposed under section
13(2) of the 1963 Act (which provides for conditions to be imposed on a certificate under section 13 relating
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to the places which are to be provided for enabling betting to take place on the track), that part shall continue
to be made available for the purposes of enabling betting operators and betting operators’ assistants to use
it for carrying on business in connection with providing facilities for betting.

(3) Sub-paragraph (2) is without prejudice to any application under section 187 of the 2005 Act
(application to vary a premises licence) to change the location of the part of the track to which that sub-
paragraph applies.

(4) Where such an application is granted, sub-paragraph (2) is to have effect as if it required the licence
holder to ensure that the part of the track identified in the application as the new location for the area
referred to in that sub-paragraph is made available for the purposes of enabling betting operators and
betting operators’ assistants to carry on business in connection with providing facilities for betting.

(5) Referencesin this paragraph to an “existing betting area” are to any part of the track which is required
to be made available in accordance with the preceding provisions of this paragraph for the purposes of
enabling betting operators and betting operators’ assistants to carry on business in connection with
providing facilities for betting.

(6) The charge for admission to an existing betting area for the purposes of carrying on business in
connection with providing facilities for betting shall not exceed:

(a) where payable by a betting operator, five times the cost of the highest charge paid by members of
the public who are authorised to enter that part of the track; and

(b) where payable by a betting operator’s assistant, the cost of the highest charge paid by members of
the public who are authorised to enter that part of the track.

(7) A betting operator or betting operator’s assistant shall not be charged, for admission to an existing
betting area, an amount which differs from that charged to any other betting operator or betting operator’s
assistant for admission to that part of the track.

(8) No charges may be made to betting operators and betting operators’ assistants who are admitted to
the existing betting areas of the track, other than:

(a) he charge for admission in accordance with sub-paragraphs (6) and (7), and

(b) charges levied to cover costs reasonably incurred in connection with enabling betting operators
and betting operators’ assistants to operate in the existing betting area.

(9) This paragraph shall not apply after 31August 2012.

2. (1) Subject to sub-paragraph (4), this paragraph shall apply to all track premises licences in respect of
premises that are horseracing tracks.

(2) The licence holder shall provide a place on the premises where betting operators and betting
operators’ assistants, including small-scale operators, may carry on business in connection with providing
facilities for betting and to which the public may resort for the purpose of betting.

(3) The reference in this paragraph to “small-scale operators” shall have the same meaning as prescribed
in The Gambling Act 2005 (Definition of Small-scale Operator) Regulations 2006(10).

(4) This paragraph shall only apply after 31 August 2012.
October 2007

Letter from Blake Lapthorn Tarlo Lyons on behalf of Taffy Ltd to the Committee—12 November 2007

We write further to the written submissions we sent to you on behalf of our clients, Victor Chandler
International and Donald and Garry Morrill trading as Taffy Limited.

We note from the UK Parliament press release of 7 November 2007 that the Culture, Media and Sport
Committee into On-course Horserace Betting will be holding a single oral evidence session as part of its
inquiry into on-course horseracing betting. The Committee’s decision as to the witnesses it is calling causes
our clients some concern. We refer in particular to the NJPC, Mr Clive Reams and Mr Robin Grossmith.

As you will know, Mr Reams was formerly the General Manager and then the Chief Executive of the
NJPC and he has been subject to much criticism about the way in which the NJPC administered the
integration of the lists in 1998 and, in particular, his own role in the integration of the lists in the Southern
Area has been the subject of scrutiny by the DCMS amongst others. Mr Grossmith was a member of the
appeals panel that dismissed some 272 appeals from aggrieved on-course bookmakers.

The appeal process, as well as the general administration by the NJPC, has been subject to criticism by
the DCMS and the Minister in respect of its inadequate paperwork and shortcomings in its administration.
The OFT undertook a four-year investigation into a potential infringement by the NJPC of competition law
that it closed for administrative reasons in December 2006 because of the prospective closure of the NJPC
in September 2007 with the implementation of the Gambling Act 2005. During its investigation, the OFT
had formed a provisional view that it had discovered “significant competition concerns” and that it had
“amassed good evidence of an infringement of the Act”.
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In a letter from Richard Caborn to Iain Duncan Smith of 27 June 2007, Mr Caborn said, “there were
shortcomings in the NJPC’s administrative process in late 1998/early 1999, and that the NJPC was under
resourced during this period. As a result of this decision-making was rushed and it may be that individual
bookmakers such as the Morrills and Mr David Overton were not adequately informed of the formula that
was being used to allocate seniority positions, and of the reasons why their subsequent appeals were
dismissed.”

Mr Caborn did not feel that an independent review would be merited or in the public interest, however,
he did say that the Working Party addressing the regulation and administration of racecourse betting areas
has undertaken to consult bookmakers on their proposals for the administration of on-course betting. In
fact, the Working Party is not directly dealing with the problem concerning the future of bookmakers’ lists
hence the establishment of this Committee. Yet this Committee is only proposing to hear from one
bookmaker speaking in his own capacity, Mr Johnson. The Committee is not at present intending to hear
any evidence from the larger long established bookmaker chains in Britain who operate on the track or,
indeed, from any of the smaller independent bookmakers who can pass on their knowledge and experience
from the ground up. It appears that the Committee is intending to rely on the evidence of Mr Reams, Mr
Grossmith and the NJPC to represent the view of the on-course bookmakers and, if so, we are instructed
that evidence is unlikely to be viewed as either representative or credible by many bookmakers in the
industry. We would respectfully submit that the Committee should appoint a further day for the hearing of
evidence primarily from the industry itself and the individuals and companies upon whom the life of the
betting ring will depend in the future.

Memorandum submitted by David Overton

Firstly my background, my business was started my grandfather after the first world war, his licence was
signed by Winston Churchill. He died in 1949 and the business was continued by my father and his brother.
In 1978 my father transferred into the Tattersalls rings and I took over the business in 1987 and eventually
I became the number one bookmaker in my section which was completely separated from the main ring,
just as the rails bookmakers were.

I expect that you have had submissions from a number of bookmakers.

Our associations have asked us to write to our MPs with regard to the tenure of bookmakers positions
from September 2012.

I find it staggering that these people have the cheek to ask me and people like me to contact our MPs on
this issue.

I was the number one bookmaker in my section prior to the NJPC. In no time at all my guaranteed right
to go to work was withdrawn on at least 100 days a year The self same bookmakers who reduced the number
of bookmaker’s pitches on a daily basis are by and large the same people who are now expecting me to
support them in case the same thing should happen to them.

Don’t do to others what you would not want done to yourself!
A variety of methods were used to determine the NJPC lists in the Southern area, for example:

David Ovetton away Positions based on inherited and or personal starting dates

Harry Murrall away Positions based on highest position achieved, either inherited or personal
(the continuity of starting dates was not available)

Young Maynard away Positions were neither based on starting dates or highest position
achieved.
Victoria Blower rails Positions based on Southern BPA pitch numbers.

For each away bookie it was the worst case scenario, for the rails bookie, with a 1993 start date he
won the jackpot.

On the same subject it is clear that all positions were meant to be based upon staring dates which
despite the statements from the NJPC were in fact freely available.

William Hills and Ladbrokes were major losers. Had their positions been based on the company start
dates rather than the “method” used then both would have been far better off. Hills in particular.

Before any new admin is put in place the anomalies created by the NJPC should be put right.
The NJPC has been misleading MPs, judges, solicitors and the Parliamentary Ombudsman.

Myself, another southern area bookmaker and a Welsh area bookmaker all appealed independently to
the Ombudsman. Each of us complained regarding our individual treatment by the NJPC.

Since each of us was treated differently when replying to the Ombudsman the NJPC must have given a
totally different explanation for each of us.

Later the NJPC wrote to Iain Duncan Smith and implied that it had used only one method for the
South and Welsh areas.
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My grandfather used to say that liars need good memories.

As for the NJPC and it’s finances, when it was overcharging bookmakers through the auction system it
accumulated a lot of spare cash, the vast majority of this from Tatts bookmakers, It then came up with
an ingenious scheme, it spent £1.4 million on rails joints so each rails bookmaker had a joint on each
race course and did not have to have the inconvenience of transporting their equipment from track to
track like the rest of us.

This meant that a rails bookmaker with 15 track positions had in effect 15 joints.

To recoup its investment the NJPC charged £15 + VAT daily rental per joint. This has now been
reduced to £10 + VAT and the proposal now is to reduce it to £5. Its income from the rental so far is
about £585,000, I do not know if this figure includes the VAT.

This means that the NJPC is losing about £800,000 plus interest on this scheme. Obviously the value of
this “investment” has been greatly devalued by reducing the income. Rounding up the income to
£100,000 per annum this produced about £2000 a week towards the running of the NJPC. Without this
income the proposal now is to double the daily charge to bookmakers to finance the future company.

The chairman and two independent members of the NJPC are appointed by the Levy Board. If this is
an example of how to run a business it’s no wonder that the Levy Board keeps having a shortfall of cash.

October 2007

Memorandum submitted by Adrian Pariser

Please find below my views on the three terms of reference. I also fully support the submission by the
Federation of Racecourse Bookmakers.

My BACKGROUND

My name is Adrian Pariser. I am a 55-year-old on-course bookmaker whose family has been involved in
racecourse betting for 81 years when my Grandfather started bookmaking. I went to the London School of
Economics before joining the business in 1974,

The majority of my present pick positions are inherited but since 1999 I have also spent around £50,000
improving my positions on the present lists. I hold a significant, strong portfolio of picks:

Tattersalls Rails

Royal Ascot 1 Cheltenham 14
Ascot Flat 1 Newmarket July 12
Ascot NH 1 Plumpton 6
Kempton NH 1 Newbury 8
Lingfield Turf 1 Windsor 9
Lingfield AW 2 Goodwood 9
Brighton 2 Fontwell 8
Epsom 2

Kempton Flat 3

Newmarket Rowley 3

Goodwood July 5

Sandown 5

Despite the strength of my picks, despite the years of experience I and my family have, it has been a
struggle over the past three years to break even after taking home a very modest wage. The proliferation of
Internet betting sites, (primarily Betfair), has clearly had a negative impact on business. Larger customers
have stayed away from the racecourse—despite our percentages tumbling to an extremely competitive level
(some would say suicidal level).

What the likely effects would be of allocating on-course betting pitches on a purely commercial basis, as has
been proposed by the Racecourse Association

— Smaller businesses would be priced out of the racecourse.

— Many old established traditional bookmakers would be lost.

— Itcould allow those who do not understand the intricacies of racecourse bookmaking to take over
the betting ring, as they would be willing to pay an inappropriate charge.

— Conceivably the larger off-course bookmakers could control all parts of the ring—clearly there
would be a competition issue.

— On-course bookmaker attendances would slump even further than the current level.
— There would be a great lack of confidence within the on-course bookmaking industry.



Culture, Media and Sport Committee: Evidence Ev 99

— The on-course betting public could suffer from a lack of service, variety and the loss of we
traditional bookmakers; the betting public off-course could suffer from poorer Starting Price
returns.

Discussion over new agreements with the RCA is not a problem if both sides realise they work best with
mutual respect. The RCA’s stance is disdainful to racecourse bookmakers. “We will not recognise
bookmakers’ lists”. No ambiguity. No respect. No tradition. Just money.

What indications on security of tenure, if any, were given to those buying positions on bookmakers’ lists in
recent years

— From the first NJPC newsletter August 1998, “The NJPC has been established by the HBLB to
implement the changes approved by the Levy Board to the administration of betting rings on
British Racecourses”. A Government body at the forefront of the changes.

— From the same newsletter “The NJPC comprises three independent members appointed by the
HBLB, two members appointed by the Racecourse Association and two bookmaker
representatives” Again three members appointed by a Government body and the full inclusion of
the RCA!

— The NJPC road shows talked about “security”, about “confidence”, about “career bookmakers”.
They actively encouraged bookmakers to sell and buy picks.

— The new system replaced one that had remained quite unaltered for around 70 years. The new
system was brokered by a government department. It was quite reasonable to extrapolate that the
new system, which allowed for huge amounts of money to change hands, would last at least as
long—if not indefinitely.

— Similarly, it was quite reasonable to assume that the picks were bought and sold because there was
a long-term future in bookmaking.

It would have been inconceivable that picks would have been bought and sold for the amount they traded
for if any of us had even the slightest indication that the picks had an expiry date. The RCA’s assertion that
this situation has been known about for years is unacceptable. They may have known, but despite their
position on the NJPC, they did not tell on-course bookmakers. It was only in February 2005 that authorised
bookmakers were alerted on the transfer forms to be aware of the full implications of the forthcoming
Gambling Bill. How could we know what they may be even then?

The prices paid show that the positions on the lists were not sold on the basis of a short-term lease. It
would have been uneconomical. We are not that silly or naive.

What the role of the Government should be in the process for agreeing on a future framework for allocation of
on-course pitches for bookmakers

— The RCA, by dint of its draconian and intransigent stance it took immediately the Act was
assured, has shown itself to be untrustworthy.

— The RCA, in it’s press release after the Westminster Hall Debate 4 July 2007, welcomed the
comments made by the Minister for Sport, yet, incredibly, failed to mention the previous hour and
a quarters debate where all sides of the house spoke against the RCA’s stated intention “that as
from 31 August 2012 they will not recognise bookmakers’ lists”.

—  Whilst it is been comforting and encouraging to hear that the DCMS will be working closely with
the racecourses and bookmaking bodies to resolve issues that have arisen, it really doesn’t mean
a lot if there are no statutory powers to stop the RCA acting unilaterally.

—  We need recognition that the current pick lists are an integral part of all future administration of
on-course bookmakers—as was the intention when they were set up.

— We need security.

The Government, unintentionally through the Gambling Act, has removed that security and not replaced
it.{ The RCA has taken advantage of the situation. Picks cannot be sold whilst the RCA’s threat hangs over
us. People have seriously lost more than their livelihoods—many would have lost their life savings unless
the matter is resolved—and given{the RCA’s stance—resolved by statute.

In Conclusion

— A new system was introduced in 1998 by a quango of a Government department.
— Tt introduced the buying and selling of pick positions.
— This replaced a system that had been in use for many decades.

— It was therefore quite reasonable to assume that the new system would last for many, many years.
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— Thereason the RCA have been able to say that they will not recognise the lists from 2012 is because
of their interpretation of the Gambling Act 2005.

— Hundreds of racecourse bookmakers will lose many thousands of pounds.

October 2007

This position has been endorsed by Celia Barlow MP who feels that important lessons can be learnt from
her constituent’s experience.

Memorandum submitted by John T Morrill

1. What the likely effects would be of allocating on-course betting pitches on a purely commercial basis, as
has been proposed by the Racecourse Association?

The result would be that:
(a) the racecourse owner will divert the betting public to bet for his benefit;

(b) if a racecourse were permitted to do so then bookmaker attendances would fall off because no
bookmaker would be prepared to bet at a course where he had no chance of competing on a level
playing field;

(c) the result would be that, with fewer bookmakers in the main betting ring, the competition would
be less intense and the public would get worse prices on and off course than they do at present;

(d) if commercial decisions were permitted the ring pitches at the bottom of the ring would become
worse than they are now and that would mean fewer bookmakers. In such circumstances the public
would suffer;

(e) since 1928 the charges to bookmakers have been limited by law. The primary purpose was to
benefit the betting public. If bookmakers benefited, that was not the purpose of legislation;

(f) the overriding principle was to prevent a monopoly in betting through financial muscle.

2. What indications on security of tenure, if any, were given to those buying positions on bookmakers’ lists
in recent years?

(a) There are no statutory conditions on security of tenure for individual bookmakers;

(b) there is a statutory obligation upon the racecourse owner not merely to provide space where
bookmaking can be conveniently carried on, but to consider, under the head of convenience, the
numbers of public who wish to bet, and the designated numbers of bookmakers required to
accommodate them, but these are matters of the general management of the course and the
running of the owner’s business;

(c) therefore, in order to ensure good administration, racecourse owners have recognised the
bookmakers’ lists of seniority for the past 50 years;

(d) the recent recognition for the transfer of buying positions on bookmakers’ lists, following
recommendations agreed by a Government appointed sub-committee are to be found in the HBLB
Final Report, March 1998.

3. What the role of Government should be in the process for agreeing on a future framework for allocation
of on-course pitches for bookmakers.

(a) The role of Government, in the public interest, should be that owners of racecourses should not
be permitted to restrict the numbers of bookmakers unreasonably and in bad faith for a purely
commercial basis, as has been shown in a recent Office of Fair Trading investigation.

SUMMARY

To protect society and individuals, who on account of infancy or other cause are deemed incapable of
safeguarding themselves adequately from the effects of their self indulgence, is the principal basis on which
Parliament has interfered from time to time with the conduct of on-course betting transactions.

By permitting racecourse owners to enter into commercial decisions with bookmakers for the allocation
of a space will only encourage the criminal element to infiltrate racecourse owners in order to divert the
public to bet for the interest of themselves, other than the public interest.

It is evident that very great developments had taken place in the public’s betting habits since the advent
of internet betting and betting exchanges and that this has aroused interest in those within the industry who
seek financial gain from such facilities and those who seek profit other than by honest means.

It may not have been the intention of Parliament to increase the profits of one section of the horse racing
industry at the expense of another, but the end result will certainly be that the conglomerate bookmakers
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will use their financial muscle, influences in the show business world, along with the best accountants and
legal advisers to influence racecourse management/owners to increase profits, thereby dominating and
controlling the percentage for the ascertainment of starting price returns/industry prices.

October 2007

Memorandum submitted by Patrick Nixon

INTRODUCTION

I am Patrick Nixon, Secretary to the Bookmakers’ Committee at the Horserace Betting Levy Board. The
Bookmakers” Committee is a statutory body charged with making annual recommendations to the Levy
Board in respect of the terms and conditions to be applied to the annual Levy Scheme. The Committee’s
membership includes two racecourse bookmakers, both of them members of the National Association of
Bookmakers who are thus affiliated to the Federation of Racecourse Bookmakers.

I have some expertise in the issues before the Committee having written a detailed paper for DCMS in
December 2006, drawing attention to what we saw as a lack of progress in resolving what were then the
many outstanding issues relating to betting on racecourses after the Gambling Act came into effect on Ist
September 2007. Most of the issues raised have been addressed by a Working Group established by DCMS
for the purpose; however, the matter of bookmakers’ lists proved quite intractable for reasons which the
Committee will understand only too well.

I attended the Oral Evidence Session held by the Culture, Media and Sport Select Committee on 13th
November 2007 as a member of the public. Having heard the proceedings, I felt it might be helpful to
Committee members to clarify certain issues raised in evidence. I am doing so because, as Committee
members present clearly understood, the issue of recognition of the bookmakers’ lists going forward is of
crucial importance and it is thus vital that the Committee has a clear view of the key points when forming
its own judgements.

PREAMBLE TO THE NATIONAL PITCH RULES

Mr Atkin said in evidence that the preamble to the National Pitch Rules, no longer extant since the
Certificate of Approval was removed as an authority by the Gambling Act, made it clear to bookmakers
that they had no right of tenure.

The relevant section of the preamble is worded as follows:

“Nothing contained in these Rules relating to the allocation of pitches at horse racecourses shall
confer upon any bookmaker any right of entry to any betting ring or entitlement to occupy, whether
by licence or otherwise, any area or areas in any betting ring.”

The Committee will have understood that the trading of positions on the picking list at any particular
racecourse results in the acquisition by the purchaser of a non-tangible asset, ie, a position on a list and thus
the priority enjoyed in the order in which a bookmaker chooses the pitch at which he will stand on a given
day. Whilst it is usual for the bookmaker who is first on the list at a racecourse to choose the No 1 position,
he/she is, of course, free to select any other pitch on that particular occasion if he/she so wishes.

What is referred to in the preamble is the actual ground, owned by the racecourse, upon which the
different pitches are located which would, if it was available to purchase, be a tangible asset. However,
bookmakers are not claiming that they have tenure of any particular pitch or piece of ground. Perhaps the
usage is unusual but “tenure” in this context relates solely to a non-tangible asset, ie, a position on a list;
not a right to enter upon or stand at a particular location on a racecourse.

For this reason, the preamble is thus not really relevant to the issue of the lists.

THE LEvY BOARD CERTIFICATE OF APPROVAL

On two occasions, the Committee heard evidence that the lists were not provided for in the previous
legislation and thus there was no reason to have provided for them in the 2005 Gambling Act.

That is correct, insofar as there was no such provision on the face of any of the previous Acts. However,
it may be said that the legal position changed when the Levy Board, led by its Chairman and Government-
appointed independent members and with the full knowledge of the Home Office (the responsible
Government Department at that time) intervened in 1998, and created the NJPC and the administrative
structure which went with it, including the National Pitch Rules, now abolished as a consequence of the
Gambling Act.
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So, whilst it is correct to say that the matter of lists, tenure etc were not{originally the subject of legislative
provision under the 1963 Betting, Gaming & Lotteries Act, this ignores the subsequent fact that the NJPC
system was introduced by the HBLB{in 1998 and given statutory backing under the Board’s certification of
racecourses provided for under s13 of that Act.

Mr Farrelly perceptively asked whether, had the Gambling Act not been passed, the racecourses would
now be in a position to, in effect, tear up their Certificates of Approval and the attendant conditions.

The answer of course is “no”, which, after some prevarication, was conceded.

Therefore, because the list system was contained within the National Pitch Rules, recognition of which
was a condition of the Certificate of Approval, the system was, indeed, statutorily backed.

THE DCMS 2003 PosITION PAPER

There were several references to the clarity or otherwise of the DCMS Position Paper published in 2003
but few, if any, to the responses which it elicited. One of these, The Impact of Licensing Changes on
Racecourse Bookmakers was forwarded to DCMS in March 2004. This paper has already been submitted
to the Committee in evidence and clearly sets out the issues relating to tenure. No action was taken in
response to this paper.

Following an enquiry by a former Head of the Betting and Racing Team on 28 October 2004, the then
Chief Executive of the Levy Board, Mr Rodney Brack, articulated the Levy Board’s opinion clearly in a
letter dated 29 October 2004, of which the Committee also has a copy as part of the Levy Board’s written
evidence.

At the oral session, you quoted a relevant extract from this letter which read:

“It is our view, therefore, that bookmakers have no security of tenure over anything. All they have is
their seniority positions on the various Bookmakers’ Lists as a basis for choosing their daily standing
positions while the current Certificates of Approval remain in place.”

However, as you will be aware, the letter went on to say:

“As and when the Board’s Certificates of Approval are revoked, the related conditions, incorporating
the National Pitch Rules, will cease to exist and will, no doubt, be replaced on the following day by
new arrangements to be determined by the Gambling Commission.”

In fact, the Gambling Commission has shown no interest in the National Pitch Rules except insofar as
they applied to the objectives of the legislation.

However, the significant point is that there was an expectation at a senior level at the Levy Board that,
when the National Pitch Rules ceased to have validity, an authoritative structure would replace them.

This helpful letter received no response and never achieved wider circulation. Had it done so, it is arguable
that the important issues it raised would have been fully addressed at the time, ie, before the Bill passed
into law.

THE Five-TiMES RULE

Mr Atkin pointed out that the current “five-times Rule” takes no account of the ability of bookmakers
to pay, saying that smaller bookmakers lower down the picking list must pay the same as the senior players
at the top. Whilst there is no suggestion that the current policy regarding the abolition of the Rule in 2012
should be changed, the Select Committee may wish to note that the law relates to a maximum charge of five-
times the entry fee.

If Mr Atkin’s concern for the lowlier brethren of the on-course bookmaking fraternity were genuine, he
could have mentioned to you that his members are perfectly free to charge them less than 5-times the entry
fee and always have been.

CONCLUSION

Because of this substantial investment made by many people subsequent to the introduction of the list
system, there was, at the very least, a prima facie case for addressing the situation in the 2005 legislation (or
its Default Conditions), given the legal status of the Certificates of Approval and the conditions attendant
upon them. In fact the Department either omitted to address the matter or chose not to take any steps to
prevent the current situation occurring, which is why the issue has escalated to the level it has.

I must be clear in stressing that no responsibility for the manner in which these issues were handled by
the Department in 2003-04 can attach to those currently in office, either at ministerial or official level. All
the personalities have changed during the intervening period.

In conclusion, I should say that no bookmaker believes that, when it passed the Gambling Bill into law,
Parliament intended for a situation to evolve whereby racecourses would, as a consequence of that
legislation, be in a position to render the investments made by bookmakers worthless by refusing to
recognise a legitimate asset which, whilst it may be intangible, is none the less real for being so.

November 2007
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Memorandum submitted by Angus Crichton-Miller

I read with great interest the coverage of the inquiry regarding on-course bookmakers’ pitches which
you chaired.

I was deeply involved in the administration of horseracing from 1997-2001. During that period I was
Chairman of the Racecourse Association and a member of both the British Horseracing Board (BHB) and
the Horserace Betting Levy Board (HBLB). It was during that period that the National Joint Pitch Council
(NJPC) was formed and the first sale of bookmakers’ positions took place. I actually attended the first sale,
which was at Sandown Park in December 1998.

My reason for writing is straightforward. As someone who knew exactly what the issues were at that time,
not least the crucial matter of security of tenure, I cannot sit idly by while, at least according to the Racing
Post, various bookmakers and others, including Clive Reams, claim that potential buyers were assured that
any pitches bought would enjoy the same rights as those then enjoyed in perpetuity. That is an extremely
serious lie that needs to be challenged. At no stage did the Levy Board or NJPC make any such commitment.
Indeed, at the first sale, the question of security of tenure was raised. The answer given was that no guarantee
could be given, and that, effectively, any purchaser was merely putting themselves in the same position as
the bookmaker whose rights he/she was acquiring.

The bookmakers who bought pitches at the sale knew they were not acquiring property rights. They knew
that they were taking a chance and had to take a view about the value of what they were buying. That view
would have taken into account not only the limited rights, but the future of the individual racecourses and
the prospects for on-course bookmaking in general. One can’t think of people better qualified to calculate
the odds!

I have no desire to get involved in the question of what should now happen, but I did not want the Select
Committee to be blatantly misled on a point which is fundamental to any deliberation of the matter.

November 2007

Supplementary memorandum submitted by David Overton
Please find enclosed a copy of my letter to your colleague on the Select Committee.
Perhaps it would have been prudent for someone to have taken legal advice a long while ago.

As I have said in my letter there has been no “security of tenure” for many bookmakers since the NJPC
took over. This included family businesses with 20 years behind them.

My father took over the family business which was started by his father soon after the first world war.

My father transferred from the silver ring into Tatts in 1978 and I took over in 1987. I have had no rights
to go to work on many days since the NJPC took over. Yet some bookmakers with little or no seniority were
guaranteed to work.

I find it incredible that some of those people speaking before the Select Committee have the temerity to
ask for security of tenure when it was they that have denied the very same to others since October 1998.

November 2007

Letter from David Overton to Adrian Sanders MP—23 November 2007
I am writing to you because Simon Hughes is my MP and you represent the Liberal party.

Simon has written a number of letters and also attended several meetings on my behalf with regard to the
activities of the NJPC.

I have read through submissions made on behalf of racecourse bookmakers and the common theme is
security of tenure.

I find it ironic that the same bookmakers who are motivating their colleagues to ask the Select Committee
for help are, in most cases, the same people who quite happily prevented other bookmakers from working
by cutting the number of bookmakers allowed to attend in order to increase their own business. I had
permanent pitches until the NJPC arrived but I have had no security of tenure since thanks to my former
“colleagues” and the LJPC backed up by the NJPC.

My “security of tenure” was taken from me on at least 100 days a year. It still is! This was done by the
Local Joint Pitch Council. At Lingfield the LJPC rep was not there until 1999 so I fail to see how he was an
expert on bookmaker numbers. There was also a certain amount of insider trading.

At Ascot, in my section, I was the number one pitch holder and also the number one in seniority yet on
many days I am cut out of the numbers.

Two bookmakers were added to the rails list after the NJPC took over in October 1998, so in effect the
first time they could operate was in the spring of 1999, yet were guaranteed to operate any time they wished.
They overtook bookmakers who had a 25-year start on them.
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This was achieved by not applying the one and only agreed method but by using various methods to
establish the seniority positions. This despite the fact that we were assured that only one method would be
for all bookmakers.

Those bookmakers representing the Rails Association benefited from the change in seniority from
starting dates to previous pitch numbers. (They will be able to show exceptions if this did not happen but
by and large this is what happened.)

William Hills should have been first using the agreed method but they were denied their correct positions.
I have evidence to support this.

Hills recently bought the number two position at Brighton. Done correctly they would have been first with
25 years to spare.

This altered method put hundreds of thousands of pounds into the pockets of certain bookmakers which
the historic records could not support, chiefly at the expense of Hills and Ladbrokes.

Tain Duncan Smith has done an awful lot of work on behalf of his constitutent and is fully aware of
everything that took place.

In my section, as an Away bookmaker, I can show how different seniority was awarded to each of us.
This from “an independent impartial regulatory body”.

There are many questions that deserve a complete explanation from the NJPC. The NJPC quite happily
mislead the Ombudsman, MPs and anybody else that asked awkward questions.

With regard to the appeals procedure I understand that the DCMS could find no evidence of appeals
taking place after the appeal procedure was closed.

Without looking I can name two people who appealed months after the appeal procedure was closed.

Under the circumstances I think that the validity of the lists should be questioned before any security of
tenure is discussed.

Perhaps those that seek your help now could explain why their rights should be guaranteed after they had
happily taken away the rights of other bookmakers.

In my case, after 20 years. My father had transferred from the silver ring into Tatts in 1978.

Further supplementary memorandum submitted by the Federation of Racecourse Bookmakers (FRB)

Letter from the Racecourse Association to Robin Grossmith—27 November 2007

I refer to our telephone conversation and it was good to talk to you again. As we agreed, we both look
forward to seeing the Select Committee’s Report. In the meantime we would like to continue to move things
forward. I hope I explained again the racecourse position which is, of course, detailed in our submission to
the Select Commiittee. Put simply, list positions will have no value in the future. Racecourses cannot in any
way accept the arguments about security of tenure, asset values and indeed suggestions of compensation;
we are very much focused on what will happen leading up to and in 2012. In that respect we have developed
a framework which we have sent to the Minister on 6 November 2007. I am pleased to enclose a copy of
that framework. It is my belief that racecourses will wish to honour the relationship and loyalty of
bookmakers and based on the introduction of market-based pricing from 2012, should be able to give
individual bookmakers the opportunity to continue to trade their businesses. This approach has been
endorsed by the RCA Board.

However, implementation of any arrangements will and must be left to individual racecourses and groups.
If you would like to discuss this suggested framework we will be pleased to do so.

It is very important that we bring this matter to a close and that individual bookmakers and racecourses
can get on with establishing sensible future commercial arrangements that are to the benefit of all parties.
If this is not possible then it will inevitably lead to a more fundamental review by the RCA of on-course
betting to ensure that we can continue to deliver services to our customers.

Further supplementary memorandum submitted by the Federation of Racecourse Bookmakers (FRB)

Racecourse Association Position Paper presented to the National Association
of Bookmakers in September 1997

The attached pages are extracts from the Racecourse Association’s position paper presented to the
National Association of Bookmakers in September 1997. This document puts forward the RCA’s views with
regard to the introduction of a trading system for on-course bookmakers’ seniority positions (that was
established in 1998 following agreement of all parties).



Culture, Media and Sport Committee: Evidence Ev 105

RACECOURSE RECOGNITION OF SENIORITY LISTS

1. The one-line fourth paragraph of section 14 states that “in effect there is one list of bookmakers in the
order of seniority”. This statement is then followed in paragraph 6 with the RCA’s view that “pitches are
allotted strictly in accordance with seniority”.

2. In the oral evidence session (see transcript page 37), Caroline Davies stated that “the lists are the
bookmakers lists. They are not the racecourses lists.”

3. Ms Davies’ statement does not align with their 1997 position. According to section 14 of the RCA’s
1997 paper, the RCA agreed that the physical pitches on racecourses are allotted according to the seniority
list—a system which indisputably involved the racecourses, had racecourse approval and indeed was
recommended by the RCA.

4. These statements in the RCA’s 1997 document also demonstrate that racecourses recognised
bookmakers’ seniority lists before the introduction of the trading system in 1998. This contradicts the RCA’s
view that list recognition was merely an unintended consequence of Certificates of Approval.

5. Indeed, paragraph 2 of section 14 states that “it must be acknowledged that when introduced more
than 60 years ago it (the pre-1998 list system) brought order out of chaos and has maintained that order ever
since.” This statement contradicts any RCA denial that racecourses have ever recognised lists. According
to the RCA (in 1997), they had been adhering to the list system for 60 years.

ONCE THE 1998 TRADING SYSTEM WAS ESTABLISHED SUBSEQUENT TO THE RCA’S RECOMMENDATIONS IN 1997,
THE RCA DID NOT ENVISAGE FURTHER SIGNIFICANT CHANGES TO THE SYSTEM

1. Paragraph 6 of section 14 states that “it has now been agreed that ‘seniority’ can be bought and sold”.

2. The RCA envisaged that these changes (ie introduction of buying and selling) would “effect a major
revision of the ring”.

3. The RCA also stated at the end of paragraph 6 that “once this has been achieved little further
significant movement is anticipated”

4. The RCA recommended the introduction of buying and selling of list positions. The RCA then
categorically stated that once this system was in place then they anticipated little further change. This
radically contrasts with their decision to demolish the entire system with the announcement of 14 March
2007.

5. No party envisaged a change in the trading system that was established in 1998, including the RCA.
List positions were, de facto, held in perpetuity.

LisT POSITIONS—UNANIMOUS AGREEMENT THAT THEY DO NOT CONFER PROPERTY RIGHTS

1. Inthe oral evidence session, Stephen Atkin stated that “the list positions are not property, in our view.”
He later goes on to say that “I think it is a difference of view as to what they have actually bought. As I say,
we do not believe that they have bought property” (transcript p 30).

2. Back in 1997 it was understood by all parties involved that list positions conferred no property rights.
It is both wrong and disingenuous to portray this as an area of dispute.

3. Paragraph 1 of section 15 of the RCA’s 1997 position paper states that “bearing in mind the legal
advice received by both the RCA and NAB it has been agreed that the facility to buy and sell pitches as such
(ie specific plot of land on a racecourse) is deemed to be unacceptable to the RCA as such a transaction
would confer proprietary rights to the purchaser who would have, in effect, property rights conferred to him
by the racecourse concerned”.

4. The following paragraph states that “as a result of this the NAB developed the Transfer of Seniority
Scheme, which does not confer any property rights.”

5. It was the on-course bookmakers themselves who drew up the system of seniority transfer. They were
therefore well aware that seniority positions did not confer property rights. This issue was resolved and
agreed way back in 1997. The RCA fully assented to the Transfer of Seniority Scheme.

CONCLUSION

In the oral evidence session, Stephen Atkin stated that “I like to base my views and opinions on evidence”
(see p 44 transcript).

December 2007
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Annexe
Extract from the Racecourse Association’s Position Paper—September 1997

BOOKMAKER SENIORITY AND ATTENDANCE

The present system of seniority is long established and broadly speaking is satisfactory to the bookmakers
themselves—at least to those bookmakers whose seniority under the system is such as to provide them with
the opportunities they want. To those of low seniority it can prove frustrating, with opportunities to bet
severely restricted.

Despite the criticisms of the present system levelled by racecourses and waiting list bookmakers, it must
be acknowledged that when introduced more than 60 years ago it brought order out of chaos and has
maintained that order ever since. Changes to the system are certain to meet with opposition and to minimise
this it is proposed to maintain as many of the existing principles as possible.

The seniority of pitch bookmakers (authorised bookmakers) is defined in the rules as dating from the day
on which they were first allotted a permanent pitch in the ring in which they operate (or on the Rails).
Waiting list bookmakers earn their seniority from the date on which their name was added to the list.

In effect there is one list of bookmakers in the order of seniority, albeit that the list is presently divided into:
(a) Pitch bookmakers;
(b) The Supplementary List;
(¢) The Extended Supplementary List;
(d) The Waiting List.

The combination into one list would not affect the seniority of any person on it, but would remove the
necessary categorisations. Any combination beyond merging (b) and (c) would destroy the concept of
designated numbers and/or the necessary protection for the public. Merging (a) with any of the others would
remove the right of pitch holders to bet in excess of the designated number. Merging (d) with (c) would mean
that any bookmaker was eligible to bet as soon as he had joined the waiting list, before he had been approved
or lodged a bond, which many waiting list bookmakers do not wish to do until they are in a position to bet
regularly. There is scope for simplyfing the waiting lists by phasing out the advantage given to
supplementary list bookmakers (ie merging (b) and (c)), as originally agreed in 1992 at the inception of
the ESL.

Pitches are allotted strictly in accordance with seniority. However it has now been agreed that “seniority”
can be bought and sold by offering the rights attendant on that precedence to those in descending order of
seniority below that of the seller. This in itself is liable to result in the retirement of a number of long-serving
bookmakers and effect a major revision of the ring. Once that has been achieved little further significant
movement is anticipated.

While the NAB has still to finalise details of the Transfer of Seniroity Scheme, it is not expected to differ
greatly from the Draft paper.

TRANSFER OF SENIORITY SCHEME

Beaing in mind the legal advice received by both the RCA and NAB it has been agreed that the facility
to buy and sell pitches as such (ie a specific plot of land on a racecourse) is deemed to be unacceptable to
the RCA as such a transaction would confer proprietary rights to the purchaser who would have, in effect,
property rights conferred to him by the racecourse concerned.

As a result of this the NAB developed the Transfer of Seniority Scheme, which does not confer any
property rights.

The NAB have yet to finalise the details appertaining to this Scheme, however, the outline provisions of
the Scheme are, as under, subject to adjustment and modifications yet to be decided.

1. That is shall be permissible for a pitch holder to sell his personal seniority to a “willing buyer” who
shall retain rights and responsibilities identifical to those of the seller.

2. That a “willing buyer” must be either:
(1) A pitch holder of the same type in the same ring on the same racecourse.
(i1) A pitch holder in any ring on the same racecourse including “Away”, “Unorthodox” and “Rails”.
(ii1) A waiting list bookmaker for the same ring on the same racecourse.
(iv) A waiting list bookmaker for any ring on the same racecourse.

3. Persons other than pitch holders and waiting list bookmakers on the racecourse concerned will not be
permitted to buy seniority.

4. A “Willing buyer” as at (2)(i) to (iv) above will have the right, in order of personal seniority, to be
offered the “opportunity” to buy, strictly in accordance with the order given in (2) above.
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5. In order to determine the priority right of the “willing buyer” to buy, personal seniority only will be
taken into account, that is to say “inherited seniority” will not confer any advantage in the right to have first
refusal. First refusal, therefore, will be given to the most senior and thereafter to the next senior and so on
in descending order in each category in the order given at (2) above.

6. The valuations of seniority in any ring will be recommended by the relevant Association for acceptance
by the NAB.

7. “Valuations” will be reviewed when considered necessary by local Associations or by NAB.

8. No pitch holder will be under any obligation to buy seniority, but others with less seniority may
overtake him on the seniority scale should he refuse to do so.

9. Any waiting list bookmaker offered the opportunity to buy seniority at a particular course shall be
obliged to do so, subject to the following:

(1) he will be allowed one refusal without penalty;
(i1) on a second refusal he will be moved 10 places down the waiting list; and
(ii1) on a third refusal he will be removed from the waiting list.

Letter from the Racecourse Association to the Department for Culture, Media and
Sport—17 December 2007

LisT PosiTION WORKING PARTY

I am writing, as promised, to confirm our conversation earlier this week. The RCA remains supportive
of the DCMS’ proposal to establish a Working Party to discuss future commercial arrangements between
racecourses and on-course bookmakers for existing betting areas (the Working Party). We further support
your recommendation for an independent Chairman. We have received your draft terms of reference and
our comments are attached.?

I was heartened by your assurance that the DCMS would not consider a Statutory Instrument for the
time being, as we believe that would undermine the work of the Working Party. As I explained, the RCA
believes that an SI is not the right approach, and we would obviously reserve our right to take appropriate
steps should this be necessary. We firmly believe there are commercial solutions to these matters.

We also believe that it will be easier to find a solution if the RCA and FRB understand how the on-course
betting market might develop between now and 2012. We are in early discussions with the FRB about setting
up a study into this which could run in parallel with the Working Party. We will keep you informed of
developments.

As I explained, with a view to providing further impetus to the Working Party and further discussions
with the FRB, the RCA would be prepared, without prejudice, to set aside for the duration of the working
party its March 2007 statement on list positions provided the FRB is also prepared to contemplate a world
where, although list positions may have some relevance in 2012, they would not continue in perpetuity.

I am also pleased to advise that we have begun informal discussions with the FRB on commercial
arrangements post-2012. It is early in the process but we have made a positive start. As these discussions
progress we will keep the Working Party and the DCMS fully informed.

Please let me know if you have any questions. In the light of their interest in the matter, I am copying this
letter to Jeff Ennis, MP and John Greenway, MP, joint Chairmen of the All Party Racing Group and John
Whittingdale, Chairman of the CMS Select Committee.

Further supplementary memorandum submitted by the Racecourse Association (RCA)

The Racecourse Association (RCA) and its member racecourses are deeply concerned about the
extremely emotive parliamentary lobbying campaign waged by the Federation of Racecourse Bookmakers
which has grossly misrepresented the facts. At the same time the FRB has refused to engage constructively
on future commercial arrangements, as was intended by the Gambling Act 2005.

We were disappointed to see the Early Day Motion 613 (Racecourse Bookmakers), which does not
correctly summarise the position. It is a gross distortion to imply that the livelihoods of on-course
bookmakers are threatened by either the RCA or member racecourses or indeed that it is unintentionally
facilitated by the Gambling Act 2005. This is a matter that can best be resolved by discussions between the
bookmakers and the racecourses, which are most certainly not being facilitated by this ongoing campaign.

We attach a note which summarises the key issues relating to the bookmaker list positions. Please do
contact us if you require any further information.

8 Not printed.
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ON-COURSE BOOKMAKER ARRANGEMENTS

Key Facts

1. British racecourses offer customers a wide choice of betting opportunities on-course through the Tote,
on-course betting shops and the traditional on-course bookmakers. Racecourses, and the RCA, value the
contribution that on-course bookmakers make to the theatre of racing. We want them to remain an
important part of the show.

2. Under legislation with its origins in the 1920’s, the “five times rule” restricted racecourses to charging
five times the public entrance price to bookmakers entering the betting ring on race days to trade.
Bookmakers have been well aware, and particularly since the early 1990’s, that the “five times rule”
prevented the racecourses from establishing commercial arrangements. The bookmaker organisations were
also well aware pre-1998 that no property rights could be created between racecourses and bookmakers and
that racecourses would not “sell” pitches to bookmakers. The National Joint Pitch Council (NJPC),
through the National Pitch Rules, made this clear to bookmakers at the outset in 1998.

3. This led to the bookmakers devising List Positions and the transfer of them as between bookmakers.
Although traded between bookmakers since 1998, a List Position does not and has never entitled
bookmakers to any interest in land on the racecourse. In addition, racecourses have no involvement in the
market for List Positions, nor have they received any financial benefit from the trading of List Positions as
this was, and still is, prohibited by the “five times rule”.

4. Following a parliamentary undertaking, the mandatory and default premises licence conditions
attached to The Gambling Act 2005 (the Act) stipulate that the “five times rule” will continue, in respect of
existing betting areas only, for five years to 31 August 2012. From that point, racecourses would enter into
direct commercial arrangements with on-course bookmakers.

5. Meanwhile, racecourses can now enter into commercial arrangements for new betting areas and this
trade has already started. From 2012 racecourses will have complete freedom to site betting areas on-course
where they believe will best benefit their business and race goers. The principle of commercial arrangements
is welcomed by the RCA and racecourses and is acknowledged by the Federation of Racecourse
Bookmakers (FRB).

6. The FRB has prevented a proper analysis and debate of the issue by engaging in an extremely emotive
campaign that grossly misrepresents the facts. At no stage has the FRB produced any proposals as to how
the commercial market provided for in the 2005 Act would work from 2012. Nor have they had the courtesy
of responding to our proposals.

7. The “five times rule” created a disconnect between the cost of operating a pitch on-course and the
financial return a bookmaker can get from it. The subsequent values generated by trading List Positions
reflected that disconnect. It was inevitable that once the “five times rule” was removed, which is an intended
consequence of the 2005 Act, that values of List Positions would be substantially eroded.

8. Thereisno reason to suggest that bookmakers and racecourses would not be able to conclude mutually
beneficial commercial arrangements which would enable bookmakers to continue to trade on the
racecourse.

9. Legislation has never prescribed anything regarding List Positions.

10. The ability to trade List Positions only came into effect in 1998. The body which facilitated this, the
NIJPC, never gave any guarantees of security of tenure and its rules and auction literature in 1998 (and all
subsequent versions) made clear that the trade did not compromise racecourse property rights.

11. Anyone buying a List Position was aware that it was dependent upon current arrangements
continuing and appropriate warnings were given by the NJPC for bookmakers to be aware of the full
implications of the Act.

12. Racecourses have never been bound by the trade of List Positions between bookmakers and they were
prevented by legislation (The Betting, Gaming and Lotteries Act 1963) from receiving any commercial
benefit from these trades. Consequently, any rights and obligations were between bookmakers and did not
involve racecourses.

13. Bookmakers have no legal basis to look on List Positions as long-term assets.

14. The RCA has established that the overall level of individual “list values” is not significant and do not
equate to long term assets. In most cases bookmakers will, by 2012, have had between seven and 14 years
to have generated an economic return from the cost of List Positions. Bookmakers do not publish either
their turnover or gross win figures and the FRB has provided no evidence that they have not received fair
value for their trade in List Positions.

15. Government has never involved itself in the issue of List Positions. It should not do so now. The
Minister for Sport has stated that this is a commercial matter between racecourses and bookmakers. That
is the way forward.
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16. The value of List Positions has already been significantly eroded, first by the removal of off-course
betting deductions In 2002 and the subsequent emergence of competing products, particularly betting
exchanges. It is likely that further substantial changes will evolve over the next five years.

17. The historic values of List Positions were an artificial consequence of the “five times rule”. This
provided that all bookmakers within an existing betting area would pay the same entry charge, although the
profitability of the positions within the ring varied widely.

18. This price fixing mechanism was set in legislation dating back to 1928. Since those times racecourses
have been unable to receive a true return from those operating in betting rings on course.

19. The “five times rule” was widely recognised as anachronistic including in The Budd Report 2001 and
DCMS position paper 2003. Its replacement by a commercial mechanism is not disputed by bookmakers
and was an intended consequence of the 2005 Gambling Act.

20. The replacement of the “five times rule” in 2012 by commercial arrangements would have had a major
effect on the “value” of positions in the betting rings as charges to bookmakers will be more closely linked
to the profitability of the positions. This was recognised in 2003 by DCMS and this sentiment has been
reflected by the RCA in our recommendation to members that they continue to recognise List Positions until
September 2012.

21. Further than that the RCA has also proposed to the FRB that existing bookmakers be offered a first
right of refusal of commercial terms in 2012. It would then be up to those bookmakers whether they wished
to continue to trade from those positions.

January 2008

Supplementary memorandum from the Department for Culture, Media and Sport (DCMS)

EXISTING BETTING AREAS WORKING PARTY

Membership
Sholto Douglas-Home (on behalf of Minister for Sport)—Chairman.

Rails Bookmakers Association.
National Association of Bookmakers.
Federation of Racecourse Bookmakers.
Association of Racecourse Bookmakers.
Racecourse Association.

Arena Leisure.

Secretariat

Department for Culture, Media and Sport.

AGREED TERMS OF REFERENCE

— By the end of six meetings of the Working Party, or the end of February (whichever is sooner),
to agree a mechanism or mechanisms for allocating positions to bookmakers within racecourses’
existing betting rings that is/are acceptable to both racecourses and bookmakers, and which can
be recommended to racecourses and bookmakers for adoption.

— To this end, to explore possible voluntary, non-legislative solutions that take account both of list
positions and the requirements of racecourses to establish a commercial system governing
bookmakers’ entry into existing betting rings and a system governing the allocation of positions
in existing betting rings, as well as the demise of the National Joint Pitch Council. All discussions
to be without prejudice to the rights of the RCA, FRB and their respective members.

— To take account, as appropriate, of the findings of the proposed study into the shape of the betting
market in 2012.

— To produce a report for DCMS Ministers, setting out the proposed arrangement(s).

— Ifacceptable arrangements are not identified by the deadline, to produce a report which explains
why such arrangements were not identifiable (or why further time is needed).’

 If further time is needed, the Department will look to the RCA and FRB jointly to meet the Chairman’s costs.
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— To draw upon DCMS secretariat support as necessary.

— In pursuing the objective of identifying workable solutions, to concentrate mainly on possible
future arrangements rather than debating how the present situation came about.

December 2007
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