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Summary

UK government policy on public procurement is clear: to achieve value for money —
taking account of whole-life cost and other requirements such as relevant economic, social
or environmental objectives — through a fair and open competitive tendering process.
However, applying this policy to every contract demands detailed guidance from an
authoritative source and skilled and experienced personnel in all 2000 public bodies in the
UK that procure goods and services.

We were told that too often public officials, faced with difficult decisions and afraid of
criticism if the procurement went wrong, took refuge behind bureaucracy, failed to choose
innovative or environmentally sustainable goods and services, and opted for the least cost
not the best value bid. As well as costing more in the long term, this deterred competition
and innovation among suppliers and was particularly harmful to small businesses which
do not have the resources to sustain complex, prolonged tendering processes.

These failings are caused not by a flaw in public policy but by problems in its
implementation. The Office of Government Commerce (OGC), the body charged with
overseeing procurement policy, has issued a number of comprehensive guides to best
practice and has drawn up useful standard forms, for example in relation to
prequalification for tendering. However, until a few months ago it did not have the
authority to enforce implementation of best practice. We expect it to do so now.

We are concerned that in one area — the use of public procurement to further the
Government’s social policy and equality aims — the OGC’s guidance did not go far
enough. We recommend that the guidance be reviewed.

In some respects, the Government’s current efficiency drive — involving (amongst other
things) centralising purchasing and the use of framework contracts — is making it more
difficult for SMEs to compete for public contracts and reducing competition further. We
were also told that public bodies had a poor record on timely payment of bills, which we
deplore.

Despite the OGC’s new focus and powers, it has a small staff and will find it difficult to
police even the central government departments, let alone provide advice and guidance to
other public sector bodies. Therefore, we emphasise the need for better trained and higher
quality procurement officials throughout the public service, supported by floating teams of
experts in particular procurement areas.







1 Introduction

1. The public sector spends nearly £125 billion, or 10% of GDP, a year purchasing goods
and services in the UK economy.! The manufacturing sectors most heavily involved in
selling to Government include food, paper and printing, pharmaceuticals, construction
products, aerospace and environmental technology. In the autumn of 2006 we began a
series of inquiries examining issues of concern to manufacturing industry under the broad
heading of “The future of UK manufacturing’. We have already published Reports into two
of these issues, skills shortages in manufacturing industry and government support for
exporters.” We now turn to the question of whether the rules and practices relating to
procurement of goods and services by public authorities hinder or help UK manufacturers
in obtaining public contracts.

2. During this inquiry we took oral evidence from British Expertise, a trade organisation
promoting the export of professional services from the UK; the Confederation of British
Industry (‘CBI’); EEF, the Manufacturers’ Organisation (‘EEF’); the Forum of Private
Business (‘FPB’), and Ms Leslie Kossoff, an Independent Executive Advisor; Intellect, a
trade association for the IT, telecoms and electronics industries in the UK; the Trades
Union Congress (‘TUC’); the trades union then called Amicus; and the Government, in the
form of officials from the Department for Innovation, Universities and Skills’ (‘DIUS’) and
the Office of Government Commerce (‘OGC’).* We received written submissions from
these and from a further nine professional associations, companies and trade
organisations.” We are grateful to all those who gave written or oral evidence to us.

' HM Treasury, Transforming Government Procurement, January 2007, para 1.4 (henceforth ‘Transforming government
procurement’)

2 Respectively, Trade and Industry Committee, Better Skills for Manufacturing, HC 493-I, Fifth Report of Session 2006-07;
and Trade and Industry Committee, Marketing UK plc — UKTI’s five-year strategy, HC 557, Sixth Report of Session
2006-07.

3 The restructuring of government departments in June 2007 involved, amongst other things, the removal of the section
of the Department of Trade and Industry dealing with promoting innovation to the DIUS; hence, the Government'’s
original Memorandum to us was submitted by the DTI, but the oral evidence and supplementary written evidence
came from the DIUS.

4 With the exception of the evidence from Intellect and from DIUS and the OGC, all this oral evidence is printed as part
of the volume covering all three manufacturing inquiries, Trade and Industry Committee, Future of UK
Manufacturing, Oral and Written Evidence, HC 161 of Session 2006-07. Intellect’s oral evidence may be found in
Trade and Industry Committee, Europe moves East: The Impact of the New Member States on UK Businesses, HC xx,
Session 2006-07(hereafter ‘Europe Moves East’). The oral evidence from DIUS and the OGC is published with this
Report.

5 Association of the British Pharmaceutical Industry, British Furniture Confederation (Public Sector Working Group),
British Printing Industries Federation, Federation of Small Businesses, Institution of Engineering and Technology and
Institution of Mechanical Engineers (jointly), KPMG, Midlands Fashion Showcase, Royal Aeronautical Society, and
Society of British Aerospace Companies. With the exception of the supplementary written evidence from DIUS and
the OGC, which is published with this Report, all Memoranda were published in the Future of UK Manufacturing
volume mentioned in footnote 4 above.



2 Government policy and international
agreements

Government policy
3. The Government has recently described its procurement policy as follows:

“The Government’s overall procurement policy is centred on buying the products it
needs under a fair and open competitive tendering process, guarding against
corruption and achieving value for money. ...

“The purpose of procurement policy is to support the Government’s goal of
delivering world-class public services that are value for money, and in a sustainable
way. Effective procurement also has the capacity to drive the efficiency of suppliers
and their supply chains...

“Good procurement means getting value for money — that is, buying a product that
is fit for purpose, taking account of the whole-life cost. A good procurement process
should also be delivered efficiently, to limit the time and expense for the parties
involved. Successful procurement is good for the public, good for the taxpayer, and
good for businesses supplying the government.”

4. This policy is fleshed out in other documents. The then Department of Trade and
Industry ['DTT’]” argued in its Memorandum to this inquiry that value for money was “not
about securing the lowest upfront price”, but rather achieving the best possible
combination of ‘whole life cost’ set against ‘quality’. In this context, the DTI intended
‘quality’ to mean the extent to which the contract met the purchaser’s requirements, which
might include economic, social and environmental objectives that were relevant to the
contract in question.® Moreover, “goods, works and services should be acquired by
competition unless there are convincing reasons to the contrary”, not only in order to
achieve value for money for the taxpayer but also “contributing to the competitiveness of
UK suppliers, ... improving their ability to participate in both domestic and overseas
markets”.’

5. The principles of government procurement policy are therefore clear and we heard no
objections to them, but implementation of them has proved more problematic. Following
Sir Peter Gershon’s review of civil procurement by government in 1999, the Office of
Government Commerce was set up as an ‘independent office of the Treasury’ to promote
good procurement across government. Although the OGC formulated policy and issued
best practice guidance to all central government bodies, responsibility for implementing

8 Transforming government procurement, paras 1.3, 1.5 and 1.6

7 Now Department for Business, Enterprise and Regulatory Reform
8 Appendix 18

% Ibid.



the policy and, to a large extent, discretion over whether to follow the guidance remained
with the individual purchasing authorities."

6. The Government has undertaken a number of reviews that have developed procurement
policy since the OGC was established. In 2003 the OGC itself conducted a review, headed
by Sir Christopher Kelly, which concluded that government should take a more strategic
role in increasing competition and building long-term capacity among suppliers. At the
end of 2003 it published an action plan to achieve this.!" The DTT’s Innovation Review
from the same year suggested that the public sector could do more to stimulate innovation,
both through the design of the tendering process and by making it easier for smaller firms
to tender for contracts. The Government’s 2004 review of its Manufacturing Strategy
reiterated the commitment to new procurement guidelines to achieve a “more coherent,
transparent and predictable public procurement process resulting in innovative bids from
UK manufacturers and better value for money for the public sector”; whilst the Sustainable
Procurement Taskforce produced an action plan on environmental standards in June 2006
and HM Treasury published a report entitled Transforming Government Procurement on
23 January 2007."

7. Despite these repeated attempts at development and clarification, those supplying goods
and services to the public sector remain critical of procurement procedures and the way in
which individual purchasing decisions are taken.

International agreements

8. All public procurement in the UK must comply with European Union law and
international treaty obligations. The DTI summarised the most important requirements as
follows:"

e EU Treaty principles’ which prohibit discrimination on grounds of nationality,
restrictions on the free movement of goods and services, restrictions on the freedom
of establishment and measures of equivalent effect. These Treaty obligations apply to
all public procurement contracts, regardless of value;

e EU procurement directives, which reinforce the Treaty provisions for contracts
above certain values (about £100,000 for central Government supplies and services
and just under £4 million for works contracts) and which include detailed rules for
advertising contracts, specifications, selection and award;"

© Q 682 (OGC) See also para 71 below

" OGC, Increasing Competition and Improving Long-Term Capacity Planning in the Government Market Place, December
2003

2 DTI, Review of the Government’s Manufacturing Strategy, 2004, p 62 Sustainable Development Task Force, Procuring
the Future — The Sustainable Procurement Task Force National Action Plan, June 2006

3 Appendix 18
4 As set out in Article 3 of the Treaty Establishing the European Community

5 A succinct description of the types of contract subject to EU procurement directives is given in the Wood Review;
investigating UK business experiences of competing for public contracts in other EU countries, November 2004,
paras 3.3.1-3.3.9 (hereafter “Wood Review’)



e Relevant case law, which clarifies aspects of the EU rules; and

e World Trade Organisation (‘WTO’) Government Procurement Agreement (‘GPA’)
rules, which are similar to the EU rules but apply to the GPA signatories — a limited
number of WTO members, including the USA, Japan and Canada — as well as to
the EU. The GPA is intended chiefly to prevent discrimination between companies
bidding for public contracts on the grounds of nationality. Parties to the Agreement
are “required to give the products, services and suppliers of any other Party to the
Agreement ‘no less favourable’ treatment than that which they give to their domestic

suppliers”.'®

9. New UK Regulations, which implement the consolidated EU public sector and utilities
sector procurement Directives, came into force on 31 January 2006. These Regulations
were intended to simplify and update the previous public procurement rules: for example,
by providing clarification of the scope for taking social and environmental issues into
account in public purchasing. They also recognised the use of modern procurement
methods such as e-auctions, framework agreements and competitive dialogue for complex
projects.” The Government suggested to us: “The new procurement methods that the rules
provide for, including electronic systems, together with the simpler and clearer rules
generally, will reduce the burdens of the procurement process and should encourage
suppliers within the manufacturing industry, including SMEs, to participate in public
procurement opportunities either directly or as sub contractors, both in the UK and
abroad.”*®

10. Our witnesses accepted the need for international rules to discourage discrimination
against suppliers on the grounds of nationality."” However, most of them believed that,
despite the EU procurement directives, there were differences in the way in which
Member States approached public procurement from suppliers based outside their
national boundaries. The FPB and Ms Leslie Kossoft were more concerned about the GPA.
They considered that the restrictions imposed by the GPA were so disadvantageous to
small and medium-sized companies (SMEs) in the UK that either the GPA should be
amended or the EU should seek an opt-out from some of its provisions. We discuss the
GPA and its effect on SMEs later in this Report.?

Preferential treatment?

11. While public authorities in the EU Member States spend large sums procuring goods
and services (estimated in 2003 at 1,500 billion euros a year, equivalent to 16% of EU
GDP), little of this is accounted for by direct cross-border trade: only 10% of the total in
2003. This is half the rate found in the private sector.”!

6 Appendix 25 (Forum of Private Business)

7 These methods are discussed in more detail below: paragraphs 61, 65-68 and 37 respectively
'8 Appendix 18 and Q 685

9 See, for example, Q 65 and Appendix 22 (EEF) , Q 411 (Forum of Private Business)

20 Paragraphs 62-63-

21 Wood Review, para 3.2.1, citing Internal Market Strategy, Priorities 2003-2006, Communication from the Commission
to the Council, the European Parliament, the European Economic and Social Committee and the Committee of the



12. A number of our witnesses were of the view that UK companies were significantly less
likely to be awarded contracts by public authorities in other countries than foreign
companies were in the UK. The Government has been aware of this concern for some
years; and in 2003, it commissioned Mr Alan Wood, Chief Executive of Siemens UK plc, to
conduct an inquiry into UK companies’ experience of competing for public contracts in
other EU Member States. The resulting report concluded that neither the rules themselves
nor the application of them by Member States were considered the key problem by UK
businesses. Few examples of clear breaches of EU law were found. However, as Mr Wood
summarised in his foreword to the report, “there are many obstacles ranging from complex
procedures to cultural differences and geographic distance that can hinder the success of
UK firms. Crucially, there is still evidence of a lack of commitment to international
competition and market liberalisation in some key sectors such as defence, energy and
transportation. And there is room to improve the way public purchasers carry out their
business, to ensure more transparency and effective competition.”* As the Wood report
also points out, many of these difficulties (linguistic and cultural differences, geographical
distance, reduced access to networks of relationships and less familiarity with institutions)
are common to any export activities, and the EU “is by no means seen as the most difficult
of export markets”.”

13. With the partial exception of Amicus, our witnesses accepted Wood’s main conclusion,
that difficulties arose from deep-seated differences in industrial policy and the culture of
the procurement authorities, rather than from breaches of EU law.** Though it agreed that
these ‘grey areas’ were significant, Amicus believed that other Member States were more
inclined than the UK to flout EU law, and it attributed the paucity of specific examples of
illegal activity to companies’ decisions not to report breaches for fear of being excluded
from future contracts.”® Moreover, Amicus was of the view that: “Cultural differences are
particularly prevalent where procurement is concerned, where buying locally is the norm
and no amount of legislation or regulation from Brussels will change this.”

14. A particular concern of some witnesses was how different Member States interpreted
the partial exemption from the EU’s procurement rules for defence-related procurement.
Article 296 of the Treaty establishing the European Community says: “any Member State
may take such measures as it considers necessary for the essential interests of its security
which are connected with the production of or trade in arms, munitions and war material.”
This exemption is phrased in such a way that it does not apply to other types of goods or to
anything not intended for specific military purposes even if purchased by a defence
ministry. However, according to the TUC, “despite clarifications by the European Court of
Justice, the low number of publications in the Official Journal of the European Union
appears to imply that some Member States believe they can apply the derogation
automatically. Since the concept of ‘essential interests of security’ is not defined either in

Regions, May 2003, COM (2003) 238 It is not clear from the Wood Review to what extent this figure may be biased
by trade in protected sectors, such as defence or services of general interest.

22 Wood Review: See also paragraphs 1.2.1-1.2. and 1.4.1-1.5.1

2 Wood Review, para 1.3.2

2 Qg 62-65 (EEF), 108 (TUC), 185 (CBI), 219 (Amicus) and 685 (OGC)— but see also Qg 215 and 218 (Amicus)
% Q218

2% Appendix 2, para 3.9 See also para 3.8
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Community Law or in the Case Law of the Court of Justice, in practice states allow
themselves wide discretion in determining which contracts could damage them.”” A
number of our witnesses considered that, in contrast, the UK failed to apply the derogation
even when it was legitimate: one example given was that of a contract for battledress
(although the complaint here was that the successful bidder sub-contracted production of
the uniforms to a company in China); another was that in 2000 the Ministry of Defence
had concluded that the Roll-On, Roll-Off ferries it wanted to acquire should not be
classified as ‘war material’, and the tender was publicised under EU procurement rules and
won by a German shipyard.” Government officials, however, told us that they had no
reason to believe that the Ministry of Defence had done anything other than try to achieve
best value for money for the UK taxpayer.” The TUC saw it rather differently, alleging that
the Ministry just wanted the cheapest, rather than the best value, option.” This exemplifies
two recurring themes in the evidence: how value for money can be judged, and whether
procurement decisions should be made solely in terms of lifetime costs or whether they
should also further other government policies.

15. Wood reported that the SME trade associations declined to take part in the Review on
the grounds that European public procurement was not a high priority for their members,
but also that the individual SMEs that responded to the Review considered their main need
to be practical support and help from UK authorities or from other UK companies.’’ He
made a number of recommendations about how the UK Government could offer more
practical advice and support to UK companies of all sizes and encourage the European
Commission and other Member States to tackle the barriers to greater cross-border
competition, partly through market opening of protected sectors and partly through the
spread of best practice among procuring authorities.®> At the same time, he noted that
some UK companies had adopted strategies which helped them to overcome the cultural
and administrative difficulties in tendering for contracts abroad, in particular using a
subsidiary, joint venture partner, distributor or sub-contractor located in the relevant
Member State. The European Commission estimated that such ‘indirect cross-border
trade’ — where the supplier, though local, was a subsidiary of a company based in another
country — represented 30% of public procurement by EU Member States.”” More
specifically, it found that local” firms won on average 35% of tenders in their home markets
even if they were under foreign ownership, while 30% were won by nationally owned
companies and only 25% by companies bidding from a different country with no local
connection.” Most of the rest of Wood’s list of ‘success factors’ for UK companies
competing for public procurement contracts abroad amounted simply to normal good

27 Appendix 48, para 3.3 See also Appendix 39, para 9 (Royal Aeronautical Society), although the aerospace industry was
more exercised over lack of reciprocity with the USA than with the rest of the EU

28 See, for example, Appendix 48, paras 4.1-4.5 (TUC)
2 Q726

30 Qg 121-122 and 125-127

31 Wood Review, paras 4.1.3-4.1.4

32 See summary of conclusions in Chapter 6 of Wood Review Wood's conclusions on the need for greater support by the
UK Government for businesses seeking to sell into the EU were echoed by Amicus: Q 219 and Appendix 2, para 3.1

33 Wood Review, para 3.2.2, citing A Report on the Functioning of Public Procurement Markets in the EU: benefits from
the application of EU Directives and challenges for the future, European Commission, February 2004 (hereafter
‘European Commission, Public Procurement Markets’)

34 Appendix 2, para 3.9 (Amicus) citing European Commission, Public Procurement Markets
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business practice and commonsense: businesses should have good products or services to
sell, ensure that these fitted customers’ requirements, do some homework on the local
market, seek help from relevant export support services, and have sales representatives who
spoke the local language and understood the local business culture.”® Amicus suggested
there was scope for more co-operation between UK businesses, with those who had
succeeded at winning public contracts elsewhere in the EU acting as mentors to those new
to the process.*

16. Mr Fanning of the OGC thought that there was a good case for updating the Wood
Review on procurement in other EU Member States. We agree. We also accept that
there may be more that companies could do to fit themselves for competing for
overseas public procurement tenders, such as ensuring that their agents have
appropriate language skills and seeking advice from bodies such as UK Trade and
Investment. The UK Government must continue to encourage the spread of best
practice in procurement by public authorities throughout Europe.’” There is also a role
for Chambers of Commerce or trade associations in helping to identify potential
mentors for smaller or new-to-export companies.

17. The DTT’s Memorandum lists activities taking place at European level to reduce
barriers to cross-border public procurement and trade in general, and there have been
well-publicised moves by the European Commission to open up some of the areas that
Wood identified as particularly difficult for UK firms to penetrate — energy and defence.’®
However, our witnesses recognised that while formal barriers might be lifted, there was still
room for legitimate differences of interpretation of EU procurement regulations, and that
national governments varied in their approach to achieving value for money or, in EU
terms, determining the “most economically advantageous tender”. Their main concern was
that a rigid interpretation of EU rules in the UK led to UK companies being disadvantaged
in their home market. We go on to discuss this in Chapter 3.

35 Wood Review, para 4.17 See also Q 66 (EEF)

36 Q219 and Appendix 2, para 2.1

37 Wood Review, paras 4.8.2, 4.11.10 and 4.11.12
3% Appendix 18
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3 Procurement practice in the UK

18. The Government’s Memorandum emphasises that it “is committed to British
manufacturing and helping manufacturers in Britain to gear up to compete for public
procurement opportunities.” It goes on to give details of “an extensive programme of
work” to open the public sector marketplace to all suppliers, especially SMEs. These
include: development of a web-based portal to advertise smaller value contracts (ie those
below the EU threshold levels); creation of a standard, simplified pre-qualification
questionnaire for below-threshold contracts; training for SMEs to enable them to become
‘fit to supply’ the public sector; the Small Business Concordat which forms part of the
National Procurement Strategy for Local Government; identification of some of the barriers
to suppliers created by third-party accreditation practice in the UK; and making both
contracts and tendering procedures for the London 2012 Olympics as open as possible to
SMEs. The Memorandum also mentions practical measures to encourage innovation and
promote sustainability through public procurement, and sectoral initiatives such as the
Defence Industrial Policy launched in December 2002.%°

19. While not disputing that the Government was trying to adapt rules and procedures to
make it easier for companies to tender for and win public contracts, our witnesses in some
instances felt that the changes had not gone far enough and argued that even more
significant than the rules themselves was the narrow and rigid way in which they were
interpreted by purchasers. Common criticisms were that:

e public sector buyers were insufficiently trained and skilled to interpret and
implement the rules correctly, and that many had little or no detailed knowledge of
the supply market;

e in particular, they did not understand the concept of best value, leading them either
simply to award on the basis of lowest cost or to abandon criteria designed to
achieve whole life value for money on the grounds that this made tenders more
expensive up front;

e they did not make use of the leeway provided by EU procurement rules to pursue
social, economic and environmental purposes in the letting of contracts;

e the UK’s tendency to aggregate contracts excluded SMEs from competition;

e the system was still far too bureaucratic, with each of the 2000 public sector
purchasers having different procedures and forms, terms and conditions for
tendering; complex and repeated procedures for pre-qualification for tendering;
requirements to provide irrelevant information; changes in specifications; delays in
notification of whether tenders have been awarded;* and

39 Appendix 18

40 See, for example, Intellect’s views: Q 163 in ‘Europe moves East’
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e over-detailed specifications in contracts inhibited innovative, or cost effective, or
environmentally sustainable solutions.

Bureaucracy and risk aversion

20. One of the main difficulties facing those wishing to supply public authorities is the
number of those authorities (according to one of our witnesses, in the UK alone at least
1600 local authorities and more than 350 central government bodies) and the lack of
standard procedures and forms. Some of our witnesses went so far as to suggest that each
of the authorities had its own procedures and forms; and that, while the OGC had
produced some best practice documents, these were not widely used.*!

21. The EEF argued that successful procurement — achieving value for money for the
purchaser and developing a good working relationship with the supplier — depended
heavily on the skills and confidence of those doing the procuring. Many of our witnesses
believed that current skills levels among those involved in public procurement were
inadequate, especially in central government and even more so in those departments not
heavily involved in major procurement initiatives.* Exceptions to this criticism of central
government departments were the Ministry of Defence — whose improved performance
was attributed to the change brought about by the Defence Industrial Strategy* — and,
according to the contractors’ organisation British Expertise, the Department for
International Development.*

22. Most of our witnesses commented on what they saw as the timidity of many of those
engaged in public procurement. They suggested that, afraid of criticism if the procurement
exercise ‘went wrong’, civil servants took refuge in highly complex, long tendering
procedures, making the whole process significantly more costly in terms of both time and
money to the would-be supplier than a comparable procurement exercise in the private
sector.”” We were told that many purchasing authorities had a single set of procedures and
forms for all purchases, however simple or complex, which resulted in suppliers having to
provide information that was over-detailed or irrelevant to that contract.*® So complex
were the tendering processes that an industry of intermediaries had grown up to assess the
tenders. They charged fees to would-be suppliers, and the OGC had concluded in
December 2005 that in themselves they formed a barrier to SMEs wishing to trade with the
public sector. Elaborate tendering requirements were particularly irksome when
companies had to follow exactly the same process to supply the same goods to another
department. SMEs found the bureaucracy an even greater deterrent than larger companies,
as the contracts for which they were bidding were often for smaller sums and they were less

41 Appendix 7 (British Furniture Confederation)

42 Qq 46 (EEF), 132 (TUC) and 176 (CBI), Appendices 22, para 25, and 23 (both EEF) and 28 (KPMG)
43 Q 48 (EEF) and Appendix 44 (SBAC)

44 Q365

4 The FPB suggested that the bureaucracy associated with completing a tender often takes one person three working
days: Appendix 25

4 Appendices 6 and 7 (British Furniture Confederation)
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able to absorb the extra cost of the tendering process.”” Moreover, some smaller procuring
authorities, such as universities and local councils, required suppliers to pay a fee of
anything between £30 and £118 for the tender documents, either to share the costs of EU-
compliant procedures or to deter unrealistic applications.*® The British Printing Industries
Federation alleged that many high quality companies did not bother to compete for public
sector contracts because the sector’s approach was insufficiently dynamic, tendering
procedures were too time-consuming, and the financial return was too low.*

23. Some witnesses suggested that purchasers made their decisions solely on the basis of
lowest cost.” It was also alleged that ultimately officials accepted whatever was seen as the
‘safest’ bid, for reasons of convenience, to minimise civil service time in decision-making,
and because of the inability of the public sector to make provisions for risk® — summed up
by one witness as an attitude of ‘Nobody ever got sacked for hiring IBM’.>> The net result
was that potential contractors were deterred and competition was diminished. As well as
costing more overall, such decisions also discouraged innovation and undermined the
Government’s policy of sustainable procurement.”” The British Furniture Confederation
argued that tender documents should give a clear weighting to the various criteria the
purchasers would apply when judging the bids, and that the contracts should be let in
accordance with these criteria.”* The Forum of Private Business suggested that public
authorities should apply a decision-management process — either through special software
or through recognised procedures — to ensure that they took appropriate account of
factors other than short-term cost.”

24. The CBI commented that in central government there was a lack of co-ordination
between those commissioning and those running the procurement process for goods and
services; a very high turnover of staff, which created even greater problems when the
project was complex and lengthy, such as many construction and IT contracts; and a
failure to identify a particular senior manager to span the commissioning/procuring roles
and take responsibility for successful delivery of the project.”® British Expertise praised the
approach of the Department for International Development which had considerable
experience of procurement and whose procurement staff were “very savvy”. It noted with
approval that considerable responsibility was devolved to the individual desk managers,
who were able to procure goods and services worth less than the EU threshold levels
without competition if they knew of a reliable supplier. This they contrasted with other

4

i<

Qq 49 (EEF), 128 (TUC) and 176 (CBI); Appendices 8, paras 22-23 (British Printing Industries Federation) and 25 (FPB)
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departments which, they said, ran expensive and time-consuming competitions for
everything.”

25. The Forum of Private Business highlighted two general tendering requirements
burdensome to small businesses: the first was the standard requirement that companies
should prove their financial capacity for delivering the contract by producing three years’
worth of audited accounts (which — they argued — disadvantaged new, innovative
companies and small private businesses exempt under company law from the
requirements for audited accounts, and also was “of questionable relevance to their ability
to complete the job”); the second was the need to pre-qualify for every tender, rather than
being certified as meeting the standard once and for all.*® Pre-qualification procedures
irked a number of our witnesses, who argued that the differing requirements of the various
public authorities left would-be suppliers at the mercy of those providing accreditation
services, for which fees were charged.”® Ms Kossoff, an Independent Executive Advisor,
praised the use in the USA of certificates of competence, which (as the name implies) were
intended to give confidence that the holder met certain specified criteria — which could
include not only general performance but also issues like environmental compliance —
and were accepted as a pre-tender qualification across the public sector. We asked
whether it was difficult to ensure continued compliance with the criteria, but Ms Kossoff
said that successful bidders were monitored during the course of the contract anyway, so
any failure to comply became apparent.®’ The FPB said that there had been attempts to
introduce something along these lines in the UK, but so many different criteria were
required by the various authorities that it had proved impossible to have a fully transferable
guarantee of competence.®” The British Printing Industries Federation took a different
route. It developed an online print portal, which would eliminate pre-qualification
processes (as suppliers would have had to pre-qualify to enter the system), minimise the
cost of seeking quotations and allow purchasers to sift suppliers according to additional
criteria, such as high environmental standards or a commitment to training staff. However,
discussions with public sector buyers brought to light the fact that, although they were
enthusiastic about the potential of the system, they were not confident that it could be
developed to comply with EU procurement regulations.®®

26. The EEF compared the situation in the public sector unfavourably with a number of
business sectors such as aerospace and the automotive industry, where, it argued, large,
complicated, risky procurement exercises were frequently undertaken with far less
bureaucracy, based on better-established relationships between suppliers and purchasers
and a greater understanding of the long-term balance between costs and benefits. The EEF
thought that those undertaking public sector procurement needed specific training in risk
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management.** The British Furniture Confederation noted that most public sector
purchasers held no professional purchasing qualification: in 2004 only 5% held a
qualification from CIPS ( the Chartered Institute of Purchasing and Supply).*

27. We asked officials whether they accepted the criticism that the public sector was too
risk averse, and imposed unnecessary bureaucracy on suppliers. Mr Fanning, Acting Chief
Executive of the Office of Government Commerce, stated: “it is a myth that it is
government policy to go for the lowest price; the main issue is people. The reason why
people go for the lowest price is because it is easy. If you want a more sophisticated
approach to generating value using whole life costing, for example, which is the policy, you
need more experienced, capable, sophisticated people who are willing to make more
balanced judgements.”® He regarded the publication of Transforming government
procurement as marking a watershed in the Government’s approach, on the grounds that:
“Prior to that date OGC acted as a body at the centre which led and advised. It was not a
body that directed and held to account. Following the publication of Transforming
government procurement we will have new powers to set standards and require
departments to adhere to those standards.”” As an example of this change, he mentioned
the standard pre-qualification questionnaire that the OGC produced as a result of research
into barriers to SME participation in public procurement. Until recently, the OGC had had
no power to require central government departments to use this questionnaire, but now it
had the power and, depending on evidence of uptake, it would consider using that power.%®
He also explained that the OGC had re-launched the Government Procurement Service
through a concerted effort to recruit and train graduates (he said that 200 such recruits
were ‘going through the system’).*

28. Even a quick glance at the OGC’s website reveals a number of guidance and help
notes for both buyers in and sellers to the public sector. We discuss some of these, and
other elements of the Transforming Government Procurement process elsewhere in
this Report. However, no matter how good the guidance, implementation depends on
both whether the people involved are able and willing to follow it and whether the
authority issuing the guidance has power to review what is happening in practice and
enforce compliance where necessary. On the first of these, the sheer number and variety
of people involved in public procurement poses a huge challenge, and the target
proposed by one of our witnesses — and which we endorse — that the majority of
public sector purchasers be professionally qualified is unlikely to be fulfilled for a very
long time.”®

29. However, as some of those giving evidence to us acknowledged, we think that there
is also scope for potential suppliers to help. While expressing concern about
purchasers’ lack of knowledge of the supply market, KPMG suggested that UK
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manufacturers could do more to inform public authorities of new products and other
developments.”! The OGC reported that it was collecting information not only across
government on the performance of suppliers but also from suppliers on the performance
of government departments, as a basis for bringing about improvements. The first market
it was examining was I'T procurement.”

Working with the supply chain

30. Our witnesses were in agreement that one of the major difficulties in supplying the
public sector was the unpredictable nature of order flows.” The CBI commented that some
sectors that were very heavily dependent on public procurement were unable to cope with
protracted periods of low demand and, while it was unrealistic to expect demand to be
constant, “more strategic planning and more information provided to the sector so that it
can plan and manage its capacity against these swings in demand would be helpful”.”* The
TUC suggested that the Government should imitate the best major private sector
companies that nurtured and worked with their supply chains.” Several witnesses praised
the Defence Industrial Strategy for providing predictions of need that made planning by
the sector easier, and the TUC argued that there should be ‘healthcare’ or ‘transport’
industrial strategies along similar lines.”® The OGC said that it was attempting to marshall
public sector demand and make likely future changes in levels of demand clearer to
potential suppliers.”” One way of doing this was through the so-called ‘frameworks’, which
package up smaller pieces of work into larger programmes over longer periods. These are
particularly common in the area of construction. Mr Fanning described frameworks as
“very good for business and for government” — a view disputed by the National
Federation of Builders on the grounds that they excluded SMEs”® — and was proud that
they were now enshrined in the EU’s procurement legislation.”

31. Some of our witnesses went further, suggesting that if public authorities engaged in
early discussion of potential procurement projects with industrial partners, this would
increase the authorities’ awareness of the variety of goods and services available and would
help the authorities to draw up their requirements in the tender documents.* The EEF and
CBI argued that this practice was more common in other countries, and it gave their local
companies an advantage in competitive tendering as they had a clear understanding of
what the procurement authorities wanted.®" However, other witnesses were concerned that
such close relationships between some suppliers and the purchaser could disadvantage
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competitors, either simply because they did not have similarly detailed knowledge of the
requirements or because the ‘insiders’ had helped draw up specifications that favoured
themselves. The EEF admitted that this was a possible danger, but said that it wanted each
contract to be assessed as to what would be most efficient: some large-scale, complex
contracts, for example, would be better developed through such discussion, whereas it
would be easy for procurement authorities to draw up the specifications for many
comparatively straightforward smaller contracts without advice or further research into the
market.®

32. We agree that the unpredictability of order flows from the public sector creates
problems for suppliers and endorse the efforts to provide more information about
likely future demand. Although it is useful for purchasing authorities to deepen their
understanding of the markets in which they are buying and, in some cases, to develop
their contract specifications after engagement with potential suppliers, they should be
aware of the danger of ‘capture’ by suppliers, with possible deleterious effects on
competition in future.

Innovation and sustainability

33. Given competition from lower-cost countries, the Government is anxious to encourage
manufacturing industry to develop higher value products, and to this end it aims to
promote innovation. The Government could use its purchasing power to support
innovation. However, we were told that, as well as resulting in bureaucratic tendering and
procurement processes, risk-aversion in the public sector led to over-specification of
requirements in contracts, meaning that more innovative, better value or more
environmentally sustainable solutions were rejected. The argument put to us was, in
essence, that government contracts concentrate on specifying exactly what is required at
the cheapest price, even if this is not the best means of delivering the desired end; whereas
if they specified what they wanted to achieve but not how to achieve it, this would stimulate
innovation by the private sector which could potentially devise many different ways of
delivering the requirement, some of which might provide better value for money over their
lifetime. This is one example of an approach known as ‘Smart’ or ‘Intelligent’
Procurement.®

34. The OGC emphasised to us that its advice was that specifications should be drawn up
in terms of the required end rather than the means.* Furthermore, the Government’s
Memorandum mentioned various activities designed to promote innovation and ensure
sustainability in the context of public procurement: the Small Business Research Initiative,
under which government departments were given the target of purchasing at least 2.5% of
their R&D from SMEs; work on using public procurement to drive markets for innovative
environmental goods and services;* the Department for Environment, Food and Rural
Aftairs’s Public Sector Food Procurement Initiative to highlight practical ways in which the
public sector could use its £1.8 billion annual food budget to promote a world-class
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sustainable farming and food sector; and a joint OGC/DTI project to identify and publicise
best practice using as examples these schemes and the experience of other bodies such as
the NHS National Innovation Centre.*® The EEF said that, judging from research among its
members, companies that had been awarded public sector contracts were significantly
more likely to have increased spending on innovation than those which had not, which it
argued underlined the importance of ensuring access by SMEs to publicly-funded R&D
contracts.” We asked the OGC about progress in relation to the Small Business Research
Initiative. It reported that in 2005-06, 9% of central government expenditure on procuring
R&D had been spent with SMEs, exceeding both the Government’s target and the
proportion achieved by the federal government of the USA. However, officials conceded
both that they would like to see the UK Government achieve an even higher proportion,
and that there was some doubt over whether the research projects awarded to SMEs were
very innovative and whether they really would generate much economic value in wider
markets.*® The officials noted that this was likely to be the conclusion of the review by Lord
Sainsbury of Turville, which has since reported to this effect.*

35. Despite these initiatives, our witnesses considered that the Government had a poor
record on promoting innovation through public procurement. The EEF cited a survey of
500 manufacturers which found that more than twice as many thought public
procurement practices harmed innovation as that they promoted innovation.”® This
finding was echoed in a survey on innovation carried out jointly by the CBI and QinetiQ in
2005, in which nearly 80% of respondents thought that the Government failed to support
innovation through acting as an early adopter of new ideas.”’ The CBI regretted this: “A
focus within public procurement on acquiring innovative products, services and processes
would be a major driver for business investment in innovation.” Intellect considered that
in IT procurement: “there is not an overall attitude to encourage innovative solutions —
procurements are based very much on the here and now more than looking five, ten years
in advance” with the result that possible developments in technology and wider benefits in
terms of modernising public services were overlooked.” Intellect suggested that at present
government departments did not have long enough lead-times to explore technology
under development by both large multinationals and smaller niche providers and to
understand “not just the capability but also the capacity of the technology industry to
deliver [alternative] solution[s].”* The EEF recommended that in future the Technology
Strategy Board should have an enhanced role in co-ordinating the Government’s research
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priorities and in communicating these to business.” This has been recommended by Lord
Sainsbury.

36. Some of our witnesses provided explicit examples of purchasers failing to think
creatively either when drawing up specifications or when taking decisions.”® Others gave
examples of successful procurement, such as the decision to fit to London buses an exhaust
system with very good emission-reduction properties, which had enabled the company
producing the system to reach a critical mass so that it could expand into a wider market.””
The EEF believed that innovation would be encouraged if, instead of providing very
detailed specifications, purchasers in the public sector made greater use of product
standards (a combination of mandatory government requirements and voluntary industry
standards) to describe the desired outcome.”®

37. The DIUS agreed that there was insufficient innovative procurement, and that the main
cause of this was not legal restrictions but an unwillingness by buyers to take risks.” It
hoped that this would be rectified through improved guidance which it was compiling with
the OGC, and which has since been published as Finding and Procuring Innovative
Solutions — Evidence-based practical approaches.'” One process now open to procuring
authorities under the amended EU Directives was ‘competitive dialogue’ between buyers
and sellers, under which the specifications were developed to reflect the buyer’s aims as a
result of discussions. This was also intended to have the effect of stimulating innovation.
An early adopter of the process was the Olympic Delivery Authority.'"” The officials also
referred to the role of the Technology Strategy Board in promoting innovation, giving as an
example the collaboration between the DIUS and the Department for Communities and
Local Government in developing an R&D programme on low environmental impact
buildings, with both public and private procurement in mind.'*

38. While accepting that the public might benefit from more innovative procurement
decisions, we noted the criticism that had arisen from delays and difficulties in delivering
some ambitious, innovative projects, especially in the IT field, and queried whether the
public sector should really be a guineapig for some types of high risk projects. Intellect
suggested that much of the criticism arose from a failure to convince the public of the need
to take risk by explaining what benefits they, as individuals, would gain from such projects,
and from a failure to convince public servants that such projects would improve services
not just replace jobs.'*

39. Mr Evans of the DIUS considered there was an objective reason why purchasers were
unwilling to take risks by innovating: because it was taxpayers’ money that was being used,
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it was considered unacceptable politically that a proportion of projects would fail, even if
those that succeeded saved so much money that overall the result would be better.!™
Intellect accepted that if projects ‘went wrong’, civil servants were more likely to be
criticised than their private sector counterparts, and that such criticism was more public. It
also argued that it was far easier to name failed projects than successful ones, citing a report
by the National Audit Office that had listed 25 projects which the NAO considered
successful and were now taken for granted, but “the media coverage [the report] received
was minimal. It is not a surprise, but that is the environment.”'*

40. We believe that many of those involved in public procurement are too timid, and
that taxpayers may often fail to receive best value for money. This is because those
buying goods and services are either insufficiently well-acquainted with the sector
concerned to know or understand what options are, or could become, available, or are
too afraid of failure to try anything new even if it would provide better lifetime costs or
additional benefits. We were particularly struck by the evidence that, by concentrating
on specifying means rather than ends, purchasers were both reducing competition
among tenderers and failing to promote innovation and sustainability. We recommend
the OGC to use its powers to promote best practice in this area in the course of its
procurement capability reviews.

41. However, as Intellect recognised,'” there will always be tension between
encouraging innovation and risk and trying to ensure efficient use of taxpayers’ money.
There is not, nor should there be, as much appetite for taking risks in the public sector
as in the more high-tech parts of the private sector. In the latter, it is generally accepted
that a certain percentage of projects may fail, and there are usually competitors who
can supply alternative goods or services if one company experiences difficulties with an
innovative product. In the public sector, there is much greater emphasis on public
accountability for money spent, and often there are no generally-available alternatives
to the goods and services being provided by public authorities. As a result any failure
has a direct effect on the public, and often a disproportionate effect on the most
vulnerable sectors of society. This underlines the need for those procuring innovative
goods and services to work very closely with their colleagues who will use them and to
have a deep understanding of the market so that they can assess risk properly. As it is
impossible for all purchasers to be knowledgeable in all procurement areas, there is a
need for teams of experts who could be called in to assist with specific procurement
decisions. We understand that this is being developed within the Transforming
Government Procurement process.

42. The UK Government’s Sustainable Development Strategy set the goal for the UK to be
recognised as one of the leaders among EU Member States in sustainable procurement by
2009."7 It is therefore disappointing that a particular area of criticism by our witnesses was
the failure by some procuring authorities to take into account the environmental
consequences of procurement decisions, in terms of both following the Government’s
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policy of sustainable procurement and supporting new ‘green’ technologies as an early
adopter. The EEF reported that its members had repeatedly lost contracts even though
their products had been more energy efficient than their competitors” because there was no
‘weighting’ for energy efficiency in the tender specifications.'® Intellect suggested that the
Government was not achieving as much as it could in the area of sustainability, especially
in terms of ‘future proofing’. It saw the main barriers as being failures to disseminate best
practice and of consistency across government.'” The National Audit Office has recently
criticised the Government’s failure to meet its own sustainability standards for the
construction and refurbishment of buildings on the government estate, which the NAO
attributed to four principal causes:

e the fragmentation of policy responsibility among government bodies and the lack of a
coherent approach to monitoring progress and ensuring compliance;

o the relatively small scale of many projects (especially in refurbishment) and the fact that
many of the staff responsible for these projects lacked knowledge and experience of
sustainable procurement;

o the “widespread perception of a conflict between sustainability and value for money”,
partly because the long term costs and benefits of more sustainable approaches were
not taken into account; and

e the failure to conduct rigorous performance reviews after the projects were completed
to inform appraisals for new projects.''

43. The Action Plan developed by the Sustainable Development Task Force and published
in July 2006 cited examples of other national governments that had achieved
environmental objectives and had supported innovation in their countries’ manufacturing
industries: the USA’s Energy Star labelling for computers and other electronic goods; and
Japan’s legislation on energy efficient purchasing which has resulted in the whole of its
government vehicle fleet comprising low emission vehicles."! The TUC considered that,
compared with the German and some Scandinavian governments, the UK Government
was poor at using public procurement to promote green technologies. However, other than
in the case of road transport (where it felt government vehicle purchases offered an
opportunity to support the Low Carbon Vehicle Partnership) the examples given by the
TUC of how the UK Government could stimulate innovation and meet environmental
objectives — clean coal and water treatment technologies — related to industries where the
purchasing bodies are now in the private rather than the public sector.''?

44. Several witnesses suggested responses to these problems. The TUC described one
model balancing risk and value for money as follows. Public sector purchasers offer to buy
in the future a product or service which delivers specific environmental benefits at a
specific cost. This stimulates innovation, products are made and marketed, and
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subsequently normal market forces determine the price and the amount of competition.'®
Intellect argued that “once a tender is published it is too late” to explore the possibility of
innovative technological solutions; what was needed was much earlier engagement
between the technology industry and the procuring government department.''* Both the
CBI and the British Furniture Confederation considered public sector purchasers would be
justified in paying rather higher prices for locally produced goods compared with those
transported over greater distances because of the savings in transport emissions; and
government officials indicated ways in which this could be achieved within EU
procurement rules.''?

45. Mr Fanning of the OGC gave two recent examples of how the Government was
improving procurement practice in relation to energy efficiency and sustainability. The
first was a collaborative deal, led and sponsored by the OGC, which had enabled
government departments to buy ‘green’ energy at no cost premium. The second was the
OGC’s response to the NAO’s report on government buildings, which was to write
informing the head of every government department that they were required to take part
in the OGC’s property benchmarking scheme to measure the performance of all 9000
buildings on the government estate against sustainability criteria. This was intended to
provide both the OGC and the Sustainable Development Commission with the
information they needed to drive improvements and hold individual departments to
account.''

46. There can be tension between achieving environmental goals and procuring goods
and services at low initial cost. The OGC has produced guidance on sustainable
procurement, and government departments have initiated a number of projects
designed to promote innovation, environmental objectives and sustainability. Again,
the problem appears to be disseminating best practice more widely. The OGC’s
determined response to the NAO report on the government estate is to be commended.
It will take longer to engage departments fully in the task of preventing, rather than
curing, such failures. However, we believe the OGC’s approach of involving the heads
of department to be the right strategy.

Social Objectives
47. Article 33 of the EU’s Public Procurement Directive, states:

“Contract performance conditions are compatible with this Directive provided that
they are not directly or indirectly discriminatory and are indicated in the contract
notice or in the contract documents. They may, in particular, be intended to favour
on-site vocational training, the employment of people experiencing particular
difficulty in achieving integration, the fight against unemployment or the protection
of the environment. For instance, mention may be made, amongst other things, of
the requirements—applicable during performance of the contract—to recruit long-
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term job-seekers or to implement training measures for the unemployed or young
persons, to comply in substance with the provisions of the basic International Labour
Organisation (ILO) Conventions, assuming that such provisions have not been
implemented in national law, and to recruit more handicapped persons than are
required under national legislation.”

48. The Government’s guidance on the treatment of social issues, Social issues in
purchasing, issued in February 2006, emphasises that, to avoid any danger of legal
challenge on the grounds of discrimination, social requirements must be relevant to the
subject of the contract."” It also

e recommends that any social requirements should be built into the process as early as
possible (“There is most scope available early on in the process, in the business case
or when defining needs and specifications, and early action is more likely to be
successful”%);

e states that social clauses must not discriminate against providers from other
Member States (for example, EU case law had established that a contracting
authority could stipulate that a successful tenderer must employ a certain
proportion of apprentices or unemployed people provided that it did not require the
apprentices or unemployed to be from a particular region or registered with a
national body, thus discriminating against companies owned or based in other
Member States!''®); and

e warns that purchasers should beware of making requirements too complex and
onerous for fear of disadvantaging SMEs.'*

49. The guidance is very complicated, and it is obvious that the OGC foresees a large
number of potential pitfalls for procurement bodies. Mr Fanning explained, for example,
that the principle that any specifications had to be relevant to the contract and provide
benefit to the purchaser normally ruled out simple clauses requiring the employment of
local labour, but it was possible to achieve the same end without making it a requirement in
the specification.'” He emphasised the need to be imaginative.'*

50. The trade unionists who gave evidence to us considered that the Government could
benefit UK manufacturing businesses by making greater use of the various provisions in
EU legislation for promoting environmental and social ends, as used by other EU Member
States. They considered that, even when such provisions were carefully worded to ensure
that they were not discriminatory against foreign companies, experience in other Member
States showed that in practice local companies tended to be better able and more willing to
comply with such requirements.'”” They cited the Olympic Delivery Authority as a
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model.”** The TUC suggested that local authorities were better at promoting social ends
through procurement than central government, by, for example, ensuring that contractors
provided apprenticeships and vocational training.'” KPMG also thought that there was
scope for public procurement agencies to use social issues to support UK manufacturers,
and argued that the key need was to educate those in charge of procurement in the
legitimate ways of using those provisions."”® The CBI, on the other hand, opposed the
greater use of ‘social clauses’ in contracts on the grounds that they were surplus to
requirements as companies already had to comply with anti-discrimination, health and
safety and employment protection legislation; these clauses hindered the primary purpose
of achieving value for money and were therefore “confusing and unhelpful”; they increased
the complexity and bureaucracy of the tendering process, which ran the risk of deterring
SMEs in particular; and there was little evidence of social clauses benefiting business.'?’
Other witnesses were also concerned about anything that added complexity to the
tendering process.'”® Amicus, on the other hand, argued that it would be wrong to assume
that the use of social clauses would automatically lead to greater bureaucracy.'®

51. There is clearly scope for greater use of public procurement to promote social
policies such as vocational training and the public duty to promote equality. However,
there are awkward legal requirements and the best practice guidance just highlights the
complexity of the area and the difficulty of complying with the rules. We recommend
that the Government look again at its best practice guidance to see if more helpful
advice can be given as to how public authorities could pursue social policy and the
promotion of equality through procurement.
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4 Barriers to SMEs

52. Government policy has been to “improve small business access to public sector
procurement”, a responsibility enshrined in the then Small Business Service’s key
performance indicators.”*® A study by the Small Business Service concluded that there was
potential for greater innovation and competition as a result of increased SME involvement
in public sector procurement, but it was reluctant to quantify such benefits in the absence
of reliable data on the size of government contractors.””! The FPB, which represents many
smaller businesses, argued that government could achieve better value for money and
would stimulate innovation by taking action to open more contracts to competition from
SMEs."*

53. A substantial number of small businesses supply goods and services to the public
sector. According to the Federation of Small Businesses, 24% of its members supplied local
authorities directly, while the single most prominent purchaser of goods from small
manufacturing businesses was the Ministry of Defence. This small business association
considered that there was a “healthy participation” by SMEs in public sector
procurement.'”” According to the Government’s Small Business Service, in 2004/2005,
58% of central government procurement contracts were awarded to SMEs. This amounted
to 22% of the total contract value of central government procurement, compared to 18% in
the previous year.”** The FPB suggested that this figure of 22% was insignificant given that
99.8% of businesses were SMEs."””> We asked the FPB whether the 99.8%/22% comparison
was entirely fair, given that many SMEs operated in areas like small-scale retailing or the
provision of services to households and did not provide goods or services of the sort or in
the quantity that the public sector would procure. The FPB put forward another
comparator, that while SMEs accounted for 49.6% of private sector GDP in 2003-04, they
won 22% of central government contracts by value.”* We consider this a fairer
comparison.

54. The European Commission published data from 2001 suggesting that the UK gave
fewer contracts to micro and small companies than the European average, but around 4%
more to medium sized companies. Overall, the UK awarded 15% fewer government
contracts to SMEs than the EU average.”” The FPB compared the UK’s performance
unfavourably with the USA’s, where for the last 60 years public authorities have been
required to adopt specific practices designed to increase participation by SMEs in
government contracts.”*® However, it is not clear whether the UK’s performance is

30 DTI's Departmental Annual Report 2006, p 145
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noticeably worse than that of its competitors: the FPB said it was on a par with a number of
European countries, and cited the example of France awarding 21% of government
contracts to SMEs."* The Federation of Small Businesses reported that the UK ranked
third in the EU for the number of public sector contracts awarded to SMEs, behind
Germany and France.'* The FPB also admitted that, following changes designed to
streamline procurement processes, SME participation had fallen to 23.6% of USA
government procurement contracts in 2003."*! There is also the question of whether like is
being compared with like: one of the measures used to define SMEs within the EU is that
the company has fewer than 250 employees; but in the USA small business size is defined
by comparison to other companies within the sector, with the result that “a manufacturing
firm in the United States can have thousands of employees and still be defined as a ‘small
business’.”**

55. While there is no doubt considerable room for improvement in the UK’s record for
the award of government contracts to SMEs, evidence of how it compares with similar
countries is mixed. We believe that serious efforts should be made to improve the
situation in order to capture the benefits identified by the Small Business Service of
greater innovation and competition.

Late payment

56. In addition to bureaucracy, complex pre-tendering requirements, unpredictability of
orders, and lack of courage or vision in the taking of procurement decisions (which are
problems faced by all types of companies wishing to sell goods or services to the public
sector), SMEs, we were told, were specially disadvantaged by some procurement practices.
One was the poor record on timely payment of bills by public authorities.'*® The FPB drew
our attention to the wide variation in standards throughout the public service: not only
were some NHS trusts and certain local authorities significantly worse than others at timely
payment of bills (especially in relation to construction projects), but payment practices
varied even within government departments, depending on the person in charge of
procurement for each contract. The FPB acknowledged that payment practices were not
sufficiently bad to deter its members from competing for public service contracts
altogether, but they were bad enough to make companies wary of doing business with
some public authorities."*

57. Government policy has long been that public authorities should set a good example
by paying bills promptly — a policy underlined by actions such as the Late Payment of
Commercial Debts (Interest) Act 1998.!* Statistics compiled by the Government show
that government departments consistently fail to meet the required standard.'*® There

3% Appendix 25
140 Appendix 24

14

Appendix 25 (FPB)

14

~

Appendix 29 (Ms Kossoff)

43 Appendix 25 (FPB)

44 Qq 454-456 See also ‘NHS suppliers hit by late payment of bills’, Financial Times, 13 February 2007, p4

45 C20

146 Of payment within 30 days. See, for example, the figures for financial year 2005-06 in HC Deb, 24 July 2006, col 93 WS



28

is no excuse for this: apart from questions of justice, such exercise of power by
purchasers is likely to deter potential suppliers and diminish competition. It is not clear
whether departments’ poor performance is attributable to inefficiency on the part of
their finance departments or the perverse incentive to retain money owed in order to
make their financial position appear better than it is. Whichever is true, HM Treasury
has a responsibility for implementing government policy in this area; it needs to adopt
a more vigorous approach and it could start by giving a better example itself.

58. While prompt payment would help sustain competition within the procurement
process, the FPB made a further recommendation reflecting the fact that maintaining
adequate cash-flow is often a problem for SMEs. It suggested that there should be
research to determine whether, if practices were changed so that payment could be
made incrementally for work in progress, more small businesses would be able to
compete for long-term contracts.'”” We consider this idea worth pursuing.

59. The FPB also raised the problem — discussed by our predecessors in relation to the
construction industry"*® and acknowledged by the OGC as a continuing feature of that
industry'*— that principal contractors often did not pass on payments to sub-contractors
in a proportionate and timely manner. Our predecessors noted considerable variations in
the willingness of government departments, and of individual project managers, to insist
on contractual provisions requiring contractors to pass on payments to sub-contractors as
and when the latter completed their work. The FPB suggested that the National Audit
Office should check whether such provisions had been made in any contracts on which it
was reporting. The FPB also argued that public authorities had a duty in relation to sub-
contractors who were not being paid because, for example, the prime contractor had
become insolvent. It suggested that there should be a clause in government contracts to the
effect that, in certain defined circumstances, the purchaser could pay amounts owed
directly to the sub-contractors.””® We shall return to this issue in connection with our
parallel inquiry into the construction industry.

Support to SMEs

60. The Government’s initiatives to encourage SMEs to compete for government contracts
included

o establishing a website (Supply2Gov) through which lower value contracts (worth
less than £100,000) can be accessed. The OGC reported that, since its launch in
March 2006, more than 50,000 businesses and over 3,500 public sector authorities
had registered, and nearly 50,000 contracts had been published, on the website;

e the introduction of a Small Business Concordat for Local Government;
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o the standardisation of the pre-qualification questionnaire for smaller contracts;'*!
and

e a training programme, piloted in the West Midlands, for SMEs in the public
procurement process.'

61. The FPB felt that, while welcome, these developments did not go far enough.'* It said
that SMEs needed more information and training on how to access government contracts,
noting that in the USA this was supplied partly through the Small Business Association and
partly through the government, which had paid for training for potential suppliers, both
small and large. The US government had also required its primary contractors to work
with their sub-contractors to improve their understanding of and ability to tender for
public contracts.”” On the other hand, Midlands Fashion Showcase, a regional trade
association for the textile and clothing industry, thought there was scope for small
specialist contractors to work together on a regional or even inter-regional basis to secure
procurement contracts.'”” Other witnesses, such as Amicus, thought that tendering
processes might be simplified further by greater use of information technology, though
they did not specify which parts of the process could be improved in this way."”
Conversely, the British Furniture Confederation Public Sector Working Group cautioned
against e-auctions on the basis that they precluded any development of a relationship
between purchaser and potential supplier, ruling out any possibility of improvements to
specification or delivering environmental or other benefits additional to the specification,
because they operated merely on the basis of the lowest bid."””” The OGC argued that e-
auctions did not have any effect on specifications or the employment of environmental
criteria, etc, because they were undertaken only at the very end of the procurement process,
when all other factors had been taken into account and the sole difference between bids
was the price. It also pointed out that e-auctions had produced significant savings: in the
half dozen or so IT projects that had been subject to e-auctions, savings of 20-50% had
been achieved."”®

62. The FPB proposed other changes: the setting of a target percentage — not, it
emphasised, a quota — of government contracts to be awarded to SMEs; ‘set asides’,
limiting tendering for contracts to small businesses where, for example, the small firms in
an industry are so economically dependent on one or two large companies that the small
companies would be deterred from bidding if the large companies took part; limits on non-
competitive tendering (or ‘preferred bidders’); more public consultation on procurement
regulations; and guidelines on the use of lists of qualified bidders."”* The FPB argued that
several of these, together with provisions enabling ‘smart’ procurement, would be likely to

51 See paragraph 18 above

52 Appendix 18 and Q 711

53 Appendix 25

54 Qq 444-445 (Ms Kossoff) and Appendix 25 (FPB)
55 Appendix 36

56.Q 220

57 Appendix 6

58 Q751

5 Appendix 25; on set aside, see also Q 441



30

be ruled illegal under the WTO Agreement on Government Procurement (‘AGP’), which
was why it considered the UK should seek opt-outs from the AGP.'* It denied that an opt-
out could be equated with simple protectionism: the goal was to give special support to
small companies, whatever the nationality of the owner or the country where the goods or
services were produced.'®" Nor did it think that any opt-out would have a significant effect
on the ability of UK businesses to win public contracts abroad.'*

63. None of our other witnesses claimed that the AGP formed a significant barrier to
adopting practices that might better assist SMEs to compete for public sector contracts.
Furthermore, the opportunity for seeking an EU opt-out from provisions of the AGP has
now passed. We, therefore, leave the issue of the AGP to one side.

64. The FPB argued vehemently that only a target for the award of contracts to SMEs
would suffice to entrench best practice in the many government organisations that have to
procure goods and services.'® It suggested that the target should be set above the current
level of participation but below that prevalent in the private sector.'® The Small Business
Service specifically rejected targets for SME involvement, arguing that case-by-case
comparisons were a more effective form of analysis.'® The OGC repeated the Small
Business Service’s view — that it was impossible to decide what the right level of SME
participation was — so, by implication, a target was not only difficult to establish but also
unhelpful.’s® In practice SMEs in the UK have almost reached the target set in the USA for
SME participation in public procurement — of 23% of direct procurement and 40% of
sub-contracted procurement.'®” Also, the target for SME participation in government-
procured R&D in the UK has been not only met but exceeded, but it appears that quality —
the benefits to the Government and to the companies themselves — has been more
difficult to achieve than quantity. We doubt whether the establishment of a target in
relation to general procurement would greatly assist small businesses.

SMEs and the Government'’s efficiency drive

65. We also examined the effects on small businesses of the Gershon programme of
efficiency savings, part of which involves the centralisation and rationalisation of
procurement. We have already mentioned that the OGC considered the framework
approach — the bundling of contracts into larger, longer-term ones — to offer a reduction
in bureaucracy and to benefit both government and business. This view was disputed by
several organisations. The FPB argued that there might be economies of scale in the short
run from centralising procurement, but in the long term, as potential suppliers were
squeezed out of the market, there would be less competition in the supply of goods and
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services to the public sector, with a resulting increase in cost and reduction in quality.'*®

The FPB gave an example of where it thought better value for money and greater
competition might have ensued from the breaking down, rather than bundling up, of
contracts: the provision of 69 regional interview offices for the issue of biometric passports
and identity cards.'®® The Federation of Small Businesses also thought that SME
participation in procurement contracts would be improved if the UK government imitated
the practice of 93% of German and 98% of French public authorities by breaking down
contracts into smaller parcels.'”

66. The National Federation of Builders has recently completed research which measures
the impact of the efficiency agenda on SME:s in the construction industry.'”" 460 companies
responded, representing 27% of the Federation’s membership. About two-thirds of these
companies undertook work within the private sector, and a total of 205 companies
reported that public sector work represented more than half their turnover.'”” For our
purposes, the most significant findings were that while 32% of companies overall reported
that there had been a decrease in the volume of public sector work they had undertaken
over the last five years, SMEs'”? were more likely to have experienced stagnation or a
decrease, while larger companies were more likely to report an increase. All 19 companies
that reported they had ceased to work for the public sector in the previous five years had
turnovers of less than £10 million a year."* For all companies, the most frequently cited
cause of a decline in public sector work was “changes in public procurement practices” and
the second most frequent was “changes in the volume of public sector work”. However,
companies with a turnover of less than £500,000 were more likely to think that a decrease
in the volume of public sector work was the main reason for the decline.'”” The Federation
concluded: “This suggests that relatively smaller enterprises are disproportionately
experiencing a decrease in the availability of public sector work, a situation that may have
arisen as a result of the drive towards efficiency gains in public sector work (Gershon,
2004), the establishment of frameworks or a re-prioritisation of maintenance and/or small
scale projects.””® Also, despite the belief that frameworks would provide better
opportunities for SMEs through sub-contracting, the Federation’s findings were that such
opportunities “have either not materialised or are not being pursued.” Only 59 companies
reported that they had worked as sub-contractors within a framework contract. Although
34 of the 59 were companies with a turnover of under £2 million, these were a minority
(23%) of all companies with a turnover of less than £2 million that had worked for the
public sector.'””
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67. The British Printing Industries Federation was of the view that some approaches
designed to speed up procedures hindered rather than helped competition. It said the OGC
had established that tenders for print services above the EU threshold typically took 12
months to complete and had developed a different system in which such contracts were
broken down into lots below the threshold, and those lots were then subject to competition
among companies on a list. The problem from the point of view of the British Printing
Industries Federation was that the list comprised only 200 out of the 12,000 print
companies and was valid for about four years.'”®

68. Centralising procurement, bundling tenders and seeking economies of scale appear
to conflict with the Government’s aim of increasing SMEs’ access to public
procurement contracts. The findings of the National Federation of Builders about the
overall decline in SME participation in construction work and the failure of
frameworks to provide the sub-contracting opportunities hoped for indicate that it will
be difficult to avoid disadvantaging SMEs (and therefore, in the medium term,
reducing competition and innovation) as the efficiency drive in procurement goes
ahead.

69. The FPB argued: “By far the greatest economic folly committed by government is
single-sourcing. It is simply not economic not to seek as many tenders as possible for each
and every contract, and yet, in many cases, preferred suppliers are used without the
necessary competitive tendering process. Firstly, this discriminates against smaller
businesses, and causes misallocation of resources in the economy. Secondly, a lack of or
limited competition in the tendering process causes prices to be inefficiently high and
wastes taxpayers’ money.” It added that the Small Business Administration in the USA had
advocates working with government departments to ensure that tenders were put out to
competition rather than being allocated to a preferred supplier.”” In contrast, British
Expertise thought that other government departments could become much more efficient
in procurement if, like the Department for International Development, they allowed desk
officers to purchase straightforward items of below a certain value without any form of
tendering.'®

70. Much that the Government has been doing — improving the availability of
information about contracts, encouraging local authorities to sign up to the Concordat,
training both purchasers and sellers — was considered by our witnesses to be helpful to
SMEs, even though in some cases they felt the Government should do more in these
respects. There was far less agreement on other avenues that the Government should
pursue. In almost every case, any recommendation for changes to procurement practice
made by one of our witnesses was opposed by another. Procedures designed to increase
efficiency were seen as harming SMEs; attempts to make contracts more accessible to
SMEs as slowing down procurement or increasing costs; social clauses and
environmental aims as adding bureaucracy; attempts to promote innovation as
increasing complexity for the officials who make procurement decisions, or giving
‘insider’ companies advantages over their competitors. There is clearly a limit to what

78 Appendix 8
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can be achieved through across-the-board changes to procedures. The focus must be on
the way individual decisions are taken. There is no shortage of OGC-sponsored advice
and best practice guidance on these issues. Better performance against the
Government’s objective of increasing SME participation in public procurement
therefore depends on two things that we strongly support: better trained and more
experienced personnel in charge of procurement, and a change in the emphasis of the
OGC from advice to enforcement.
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5 Consistency and the role of the OGC

71. The problem of inadequate expertise and experience among individual officials has
been compounded by the lack of clear responsibility for ensuring that best practice is
followed by the various procuring agencies.'®' Despite the intention to strengthen the role
of the OGC in public procurement as evidenced in the January 2007 paper, Transforming
government procurement, responsibility for developing various areas of procurement
practice is still diffuse. Government officials told us: “The responsibility of the policy lies
clearly with the Treasury, ... but the implementation of value for money policy lies with
the departments who are actually deploying the public funds”; and “Where public
procurement issues are related to competitiveness or productivity in business, DTI took an
interest”; while the OGC’s job is to ensure the spread of best practice; and the Small
Business Service has had responsibility for increasing access by small businesses to a fair
share of public contracts.'®® Recently, the situation has, if anything, become more
complicated. As a result of the machinery of government changes in the summer of 2007,
the newly-created DIUS took over the DTT’s role in relation to the encouragement of
innovation through procurement; while in April 2007 the Small Business Service ceased to
be an executive agency and was absorbed back into the DTT as a policy unit (later renamed
the Enterprise Directorate). It is not clear whether, and if so to whom, the agency’s specific
PSA target to “improve small business access to public sector procurement” has been
transferred.

72. SMEs face even greater difficulties in securing public contracts than larger
businesses and, as we noted earlier, these difficulties may increase as a result of the
Government’s efficiency agenda — implementation of which is no longer the
responsibility of the OGC. SMEs need an obvious champion within government. At
present, it is not clear which department has responsibility for protecting their interests
in relation to public procurement, or whether the responsible body has the necessary
influence over the many central government procurement authorities to bring about a
real improvement in practice.

73. Mr Fanning was convinced that Transforming government procurement symbolised and
continued a change in the role of the OGC that he had noticed during his three years
working for it.'"¥ He noted that, when he had joined the OGC, the agency did not even
know how much departments spent on common goods and services. The figures were now
known, expenditure had been broken down into 54 categories, and the OGC was able to
begin making proposals about how to improve value for money. The first areas to be
tackled were energy, office supplies, travel and the vehicle fleet. Moreover, the OGC
proposed to collect that information periodically to discover any changes over time.'®* He
attributed the change to a willingness in the OGC to adopt approaches from the private
sector and the commitment of all Permanent Secretaries who were keen to have OGC’s
help in improving their departments’ performance. He was blunt about earlier failings:
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“the idea of working out where you are, working out where you want to be and charting a
route from A to B and measuring movement along that route is something that you do in
business every day. ... we’ve not done it in [public] procurement hitherto.”*

74. Another area on which he placed particular emphasis was the decision to undertake
Procurement Capability Reviews of all departments.'*® These were conducted by a team of
independent experts who examined three main elements: leadership; skills development
and deployment; and systems and processes. The team then produced a report of findings
together with a list of recommendations for each department. In response, departments
were required to formulate an Improvement Plan, whose implementation would be
continuously and robustly monitored by the OGC.'® Mr Fanning said that the first review
had been of the Department for Education and Skills which, though it spent £20 billion pa,
devolved this expenditure and decisions on procurement to many different bodies. The
OGC could not review every contract made by each school, for example, so its focus would
be on the “quality of overall procurement activity within the Department”.'®® Two other
departments (Communities and Local Government and Work and Pensions) have also
been reviewed and, as of the end of September 2007, were preparing their Improvement
Plans. The reports on all three and their Improvement Plans were scheduled to be
published by the end of 2007. The OGC said that the next two reviews were under
preparation, with all the main departments being scheduled to undergo reviews by
December 2008.'*

75. A further source of information was provided by the OGC’s function as an informal
independent complaints authority: aggrieved suppliers could go to the OGC with
complaints about purchasing departments, and the OGC now (under Transforming
government procurement) had powers to investigate individual complaints if it felt that was
warranted.”” Mr Fanning summarised the situation as follows: “We have not had the tools,
the instruments [to ensure that departments followed best practice] before. We are
building those instruments and we intend to use them.”™"

76. Transforming government procurement specifies that the OGC will have “tough powers
derived from the Treasury” to:

e Set procurement policy and best practice, including performance measures;

e Audit those standards through procurement capability reviews;

e Ensure that the right incentives are in place to attract and retain those with relevant
procurement skills in the public sector

e Set standard terms and conditions for procurement wherever possible;
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e Require departments to take up centrally-negotiated deals for certain goods and

services;

e Require departments to collaborate in procurement in the “most critical markets”.'**

77. As a result of these priorities, HM Treasury placed emphasis on the development of
OGCbuying.solutions, the trading arm of OGC and an executive agency which is in charge
of establishing government-wide procurement contracts.”””> At the same time,
responsibility for the Government’s efficiency programme has been transferred from the
OGC itself to HM Treasury and “In line with this sharper focus, the OGC will be a much
smaller, higher-calibre organisation” concentrating on procurement in central
government, “where its levers to effect change are greatest” but continuing to make its
services available to the wider public sector where this does not harm its core work on
central government.'*

78. The OGC has been given a clearer role in leading policy on government
procurement, auditing departments’ performance and improving the calibre of the
procurement service. All of these are welcome. However, the main thrust of the
Transforming Government Procurement agenda is to increase centralisation and
impose uniformity on government departments. As we have seen, that will not
necessarily deal with the problems raised by our witnesses, many of which boiled down
to the need for intelligent decisions to be made on individual contracts. Moreover, the
majority of public agencies — local authorities — procuring goods and services remain
peripheral to the OGC’s remit and, as the OGC’s description of the procurement
capability review of the DfES indicated, even the reviews of the main government
departments will not really touch on the expenditure devolved to organisations like
schools and hospitals. Nor could the leaner and more focussed OGC cope with a wider
remit. We therefore fear that Transforming Government Procurement does not
represent such a leap forward as its supporters suggest.

79. Mr Fanning of the OGC summed up the challenge: “Procurement is quite a difficult
thing to do, and it is quite a difficult thing to do well. The easiest thing is always to be very
rigid in the application of the rules and to always go for the lowest price. That is not where
the Government wishes to be. It wishes to make full use of the flexibilities within the rules
and to make full use of the general statement on value for money which is the whole life-
cost that brings into balance the user requirement.””*> Thus we return yet again to the
quality of the officials procuring the goods and services. Until there are enough high
quality people spread throughout the public sector, in local as well as national
government, the problems set out in this Report will persist.
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Conclusions and recommendations

We believe that many of those involved in public procurement are too timid, and
that taxpayers may often fail to receive best value for money. This is because those
buying goods and services are either insufficiently well-acquainted with the sector
concerned to know or understand what options are, or could become, available, or
are too afraid of failure to try anything new even if it would provide better lifetime
costs or additional benefits. We were particularly struck by the evidence that, by
concentrating on specifying means rather than ends, purchasers were both reducing
competition among tenderers and failing to promote innovation and sustainability.
We recommend the OGC to use its powers to promote best practice in this area in
the course of its procurement capability reviews. (Paragraph 40)

Personnel

2.

Even a quick glance at the OGC’s website reveals a number of guidance and help
notes for both buyers in and sellers to the public sector. However, no matter how
good the guidance, implementation depends on both whether the people involved
are able and willing to follow it and whether the authority issuing the guidance has
power to review what is happening in practice and enforce compliance where
necessary. On the first of these, the sheer number and variety of people involved in
public procurement poses a huge challenge, and the target which we endorse — that
the majority of public sector purchasers be professionally qualified is unlikely to be
fulfilled for a very long time, until there are enough high quality people spread
throughout the public sector, in local as well as national government, the problems
set out in this Report will persist. (Paragraphs 28 and 79)

The OGC has recently been given a clearer role in leading policy on government
procurement, auditing departments’ performance and improving the calibre of the
procurement service. All of these are welcome. However, the main thrust of the
Transforming Government Procurement agenda is to increase centralisation and
impose uniformity on government departments. That will not necessarily deal with
the problems raised by our witnesses, many of which boiled down to the need for
intelligent decisions to be made on individual contracts. Moreover, the majority of
public agencies — local authorities — procuring goods and services remain
peripheral to the OGC’s remit and even the reviews of the main government
departments will not really touch on the expenditure devolved to organisations like
schools and hospitals. Nor could the leaner and more focussed OGC cope with a
wider remit. We therefore fear that Transforming Government Procurement does
not represent such a leap forward as its supporters suggest. (Paragraph 78)

SME:s face even greater difficulties in securing public contracts than larger businesses
and these difficulties may increase as a result of the Government’s efficiency agenda
— implementation of which is no longer the responsibility of the OGC. SMEs need
an obvious champion within government. At present, it is not clear which
department has responsibility for protecting their interests in relation to public
procurement, or whether the responsible body has the necessary influence over the
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many central government procurement authorities to bring about a real
improvement in practice. (Paragraph 72)

Working with the supply chain

5.

The unpredictability of order flows from the public sector creates problems for
suppliers. We endorse the efforts to provide more information about likely future
demand. Although it is useful for purchasing authorities to deepen their
understanding of the markets in which they are buying and, in some cases, to
develop their contract specifications after engagement with potential suppliers, they
should be aware of the danger of ‘capture’ by suppliers, with possible deleterious
effects on competition in future. (Paragraph 32)

Encouraging innovation through procurement

6.

There will always be tension between encouraging innovation and risk and trying to
ensure efficient use of taxpayers’ money. There is not, nor should there be, as much
appetite for taking risks in the public sector as in the more high-tech parts of the
private sector. In the latter, it is generally accepted that a certain percentage of
projects may fail, and there are usually competitors who can supply alternative goods
or services if one company experiences difficulties with an innovative product. In the
public sector, there is much greater emphasis on public accountability for money
spent, and often there are no generally-available alternatives to the goods and
services being provided by public authorities. As a result any failure has a direct effect
on the public, and often a disproportionate effect on the most vulnerable sectors of
society. This underlines the need for those procuring innovative goods and services
to work very closely with their colleagues who will use them and to have a deep
understanding of the market so that they can assess risk properly. As it is impossible
for all purchasers to be knowledgeable in all procurement areas, there is a need for
teams of experts who could be called in to assist with specific procurement decisions.
We understand that this is being developed within the Transforming Government
Procurement process. (Paragraph 41)

There can be tension between achieving environmental goals and procuring goods
and services at low initial cost. The OGC has produced guidance on sustainable
procurement, and government departments have initiated a number of projects
designed to promote innovation, environmental objectives and sustainability. Again,
the problem appears to be disseminating best practice more widely. The OGC'’s
determined response to the NAO report on the government estate is to be
commended. It will take longer to engage departments fully in the task of preventing,
rather than curing, such failures. However, we believe the OGC’s approach of
involving the heads of department to be the right strategy (Paragraph 46)

Using procurement to promote social policies

8.

There is clearly scope for greater use of public procurement to promote social
policies such as vocational training and the public duty to promote equality.
However, there are awkward legal requirements and the best practice guidance just
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highlights the complexity of the area and the difficulty of complying with the rules.
We recommend that the Government look again at its best practice guidance to see if
more helpful advice can be given as to how public authorities could pursue social
policy and the promotion of equality through procurement. (Paragraph 51)

SMEs

9.

10.

11.

12.

While there is no doubt considerable room for improvement in the UK’s record for
the award of government contracts to SMEs, evidence of how it compares with
similar countries is mixed. We believe that serious efforts should be made to improve
the situation in order to capture the benefits identified by the Small Business Service
of greater innovation and competition. (Paragraph 55)

Much that the Government has been doing — improving the availability of
information about contracts, encouraging local authorities to sign up to the
Concordat, training both purchasers and sellers — was considered by our witnesses
to be helpful to SMEs, even though in some cases they felt the Government should
do more in these respects. There was far less agreement on other avenues that the
Government should pursue. In almost every case, any recommendation for changes
to procurement practice made by one of our witnesses was opposed by another.
There is clearly a limit to what can be achieved through across-the-board changes to
procedures. The focus must be on the way individual decisions are taken. There is no
shortage of OGC-sponsored advice and best practice guidance on these issues. Better
performance against the Government’s objective of increasing SME participation in
public procurement therefore depends on two things that we strongly support: better
trained and more experienced personnel in charge of procurement, and a change in
the emphasis of the OGC from advice to enforcement. (Paragraph 70)

Centralising procurement, bundling tenders and seeking economies of scale appear
to conflict with the Government’s aim of increasing SMEs’ access to public
procurement contracts. The findings of the National Federation of Builders about
the overall decline in SME participation in construction work and the failure of
frameworks to provide the sub-contracting opportunities hoped for indicate that it
will be difficult to avoid disadvantaging SMEs (and therefore, in the medium term,
reducing competition and innovation) as the efficiency drive in procurement goes
ahead. (Paragraph 68)

We doubt whether the establishment of a target in relation to general procurement
would greatly assist small businesses. (Paragraph 64)

Payment practices and SMEs

13.

Government policy has long been that public authorities should set a good example
by paying bills promptly — a policy underlined by actions such as the Late Payment
of Commercial Debts (Interest) Act 1998. Statistics compiled by the Government
show that government departments consistently fail to meet the required standard.
There is no excuse for this: apart from questions of justice, such exercise of power by
purchasers is likely to deter potential suppliers and diminish competition. It is not
clear whether departments’ poor performance is attributable to inefficiency on the
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14.

15.

part of their finance departments or the perverse incentive to retain money owed in
order to make their financial position appear better than it is. Whichever is true, HM
Treasury has a responsibility for implementing government policy in this area; it
needs to adopt a more vigorous approach and it could start by giving a better
example itself. (Paragraph 57)

The Government should commission research to determine whether, if practices
were changed so that payment could be made incrementally for work in progress,
more small businesses would be able to compete for long-term contracts. (Paragraph
58)

We shall return to the issue of the failure prime contractors to pass on payments to
sub contractors in connection with our parallel inquiry into the construction
industry. (Paragraph 59)

Competing for contracts abroad

16.

There is a good case for updating the Wood Review on procurement in other EU
Member States. We also accept that there may be more that companies could do to
fit themselves for competing for overseas public procurement tenders, such as
ensuring that their agents have appropriate language skills and seeking advice from
bodies such as UK Trade and Investment. The UK Government must continue to
encourage the spread of best practice in procurement by public authorities
throughout Europe. There is also a role for Chambers of Commerce or trade
associations in helping to identify potential mentors for smaller or new-to-export
companies. (Paragraph 16)



41

Formal minutes

Tuesday 30 October 2007

Members present:

Mr Peter Luff, in the Chair

Roger Berry Miss Julie Kirkbride
Mr Brian Binley Judy Mallaber

Mr Peter Bone Mr Mike Weir

Mrs Claire Curtis-Thomas Mr Anthony Wright
Mr Mark Hunter

The Committee considered this matter.

Draft Report The future of UK manufacturing: public procurement, proposed by the
Chairman, brought up and read.

Ordered, That the Chairman’s draft Report be read a second time, paragraph by paragraph.
Paragraphs 1 to 79 read and agreed to.

Summary agreed to.

Resolved, That the Report be the Thirteenth Report of the Committee to the House.
Ordered, That the Chairman make the Report to the House.

Ordered, That embargoed copies of the Report be made available, in accordance with the
provisions of Standing Order No. 134.

[The Committee adjourned.
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David Evans, Director of Innovation, Department for Innovation, Universities and
Skills, and Peter Fanning, Acting Chief Executive, Office of Government
Commerce Ev 1

List of written evidence

54 Office of Government Commerce Ev 12
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2.10 The ODA has identified five pillars of legacy, which it is working with partners to achieve:

Sporting legacy, through delivery of new sporting facilities, increased participation, health and
awareness of personal responsibility for well-being in the UK.

— Physical legacy, through the regeneration of the Olympic Site, including the provision of new
homes, employment space and landscaped parks and waterways.

Economic legacy, through the creation of new jobs, a better skilled workforce and local
business growth.

Legacy for the UK, through increased tourism, enhanced image and cultural developments arising
from the Games.

— Social legacy, through having a positive impact on the people in the communities affected.

3. IMPACT ON EQUALITY OF THE PROCUREMENT PROCESS

3.1 The promotion of equality is highly relevant to the economic and social legacy of the Games. The
communities in the five London Boroughs surrounding the Olympic park are among the most diverse in the
UK. In the UK nearly 8% of the population is from non-white ethnic groups, compared to nearly a third
(29%) of London’s population, and four out of 10 (42%) of the population in the five Host Boroughs. Table
1 below shows the representation of each ethnic group in the five boroughs, London and the UK.

Table 1

PERCENTAGE OF EACH ETHNIC GROUP IN TOTAL POPULATION OF UK, LONDON AND

THE FIVE HOST BOROUGHS

UK London  Five Host Boroughs

White 92.1% 71.2% 58.0%
White British * 59.8% 49.2%

White Irish * 3.1% 2.2%

White Other * 8.3% 6.6%

Mixed 1.2% 3.2% 3.3%

Asian or Asian British 4.0% 12.1% 20.0%
Indian 1.85% 6.1% 5.3%

Pakistani 1.3% 2.0% 4.0%
Bangladeshi 0.5% 2.2% 9.0%

Other Asian 0.4% 1.9% 1.7%

Black or Black British 2.0% 10.9% 16.1%
Black—Caribbean 1.0% 4.8% 6.4%
Black—African 0.8% 5.3% 8.4%

Other Black 0.2% 0.8% 1.3%

Chinese or other 0.8% 2.7% 2.7%
Chinese 0.4% 1.1% 1.1%

Other ethnic group 0.4% 1.6% 1.5%

(Source: ONS Census 2001)

*The sub-categories of white which were offered to people in England & Wales during the 2001 census
differed from the sub-categories offered to people in Scotland. People in Northern Ireland were not offered
any sub-categories of white.

3.2 Black, Asian and minority ethnic people are significantly under-represented in the construction
workforce. They are only three per cent of UK construction workers, compared to 7.9% of the UK’s
population. The same patterns occurs in London, where BAME people are just 14% of those employed in
construction (compared to 29% of the population) and in the five Host Boroughs where BAME people are
Jjust 24% of those employed in construction (compared to 42% of the overall population)?.

2 Source: Labour Force Survey, Spring 2004
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3.3 Women are also severely under-represented in the construction workforce, constituting only 10.4%
of the UK construction workforce as a whole, and only 1.2% of the manual workforce in construction?.

3.4 In accordance with its statutory duties to promote equality, the ODA assessed its potential impact
on race, gender and disability equality, and found that its direct impact will be felt in four ways:

— Through what it builds, provides and leaves behind; that is, the extent to which the design of the
park and venues, and the transport network provided, are truly inclusive and accessible.

— Through how it goes about building and providing; that is, the extent to which the processes used
to let contracts and employ people are demonstrably transparent, open and fair.

— Through who does the work of building and providing; that is the diversity of people and
businesses taking up business and employment opportunities on Games projects.

— Through whom the ODA involves; that is, the diversity of people the ODA listens to in deciding
what it does, how it does it and determining the design of what it creates.

3.5 The ODA also identified two indirect impacts it can have on equality, by demonstrating to others:
— Effective practical steps which can be taken to promote equality and diversity in construction.

— The level of excellence which can be achieved through inclusive design.

3.6 The ODA believes that the delivery of these positive impacts on equality can contribute greatly to the
achievement of its duty to maximise the benefits that may be derived after the Games.

3.7 The ODA’s procurement process has a critical role to play in relation to ensuring equality of
opportunity in access to employment opportunities and business opportunities.

4. BALANCED PROCUREMENT

4.1 The delivery of the 2012 Games is a major undertaking, necessitating the procurement of a wide range
of goods, services and works. In total the ODA will procure several billion pounds of expenditure. The
ODA’s procurement strategy is based upon a “Balanced Procurement” approach (see Figure 2 below) which
establishes clear linkages from the Corporate Plan and Objectives down to the sub-contractor working on
a site. This gives the ODA the basis for balancing differing priorities such as cost, time, safety, sustainability,
equality and diversity, security, legacy etc.

Figure 2

BALANCED PROCUREMENT CASCADE

i_ﬂ_:_i_ﬂ

Project

|
G

)

i Scope definition & 2
Man;glng . Bug ng
Reporting fi—i_:m Contracting

Pre-assessment &
Pre-Qualification

Tender

Contract [Tier1] ?

Sub-contracts [Tiers]

Fir

3 Source: Labour Force Survey, four quarter average, Summer 2005 to Spring 2006 inclusive
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4.2 The balanced scorecard (Figure 3) is used as the framework through the procurement exercise,
included in the Memorandum of Information, Pre-Qualification Questionnaires and tender documents.
Contractual obligations are cascaded down the supply chain, whilst actual performance data is collated and
clustered going up the chain.

Figure 3

PROCUREMENT BALANCED SCORECARD
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that maximises the delivery of a sustainable legacy within the available budget.

B B =B =B = = =

'd N
Value for Money
§ Fit for Purpose
2
:
g
n Safe & ualities & Quality &
Cost Time . Legac
- - M Fun Ilty o
Programme On Time Health & Safety| Fé;o;\:;nag‘ E:;'::::"’I‘E Flféc't“ieosr;:!’ity Financial
" Cost for the Games | [Scope & Design| Diversity e | legacy] Viability & WLC
2
] Health & Safety| Ethical Ownership &
= " .
E ISub-p:::gsl;amme Sub-p;io'g;amme ey fom‘numti Sourjcinlg :Jes;sir; Management
m & Operation g v P Structure
@ g
§ Project Project Leaithis _Safety Inclusive Construction Cor_n_mu_nlly
S Cost Time Behaviour Design quality Utilisation
n & Culture & Benefits
= - -
2 Contract Contract Security Supply pometing
= Cost Time [Design, construction Chain excellence and
o &operatons] Management innovation
Employment
IR, skills, fair
employment, wages,
— R
£ There will be a standard set of measures
X Measures will be designed for each contract based upon these and the overall Policy values.
For Construction Projects the UK Construction Industry KPIswill be used with detailed sub-measures

L beneath as required Y,

5. EVALUATION OF EQUALITY AND DIVERSITY AS PART OF SELECTION PROCESS

5.1 Equality and diversity forms one part of the technical evaluation at both PQQ and ITT stages, as part
of the evaluation of governance capability of all companies bidding for contracts with the ODA.

5.2 The pre-qualification process involves openly advertising for bidders and then short-listing the
applicants using a pre-determined set of criteria. These criteria are: legal compliance and governance
matters, economic and financial standing, and technical or professional ability (see Figure 4) below:
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Figure 4

PRE-QUALIFICATION SHORT-LISTING EVALUATION
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Note: Yellow boxes are included at PQQ evaluation stage

5.3 At PQQ stage the equality and diversity evaluation focuses solely on the existing policies and
procedures of the company, to ensure compliance with the statutory requirements. The evaluation looks at
six areas of equality-related policy, all taken from the relevant statutory codes of practice on employment
published by the Commission for Racial Equality, the Equal Opportunities Commission and the Disability
Rights Commission. Companies are asked to answer simple Yes/No questions on whether they have in place
policies/procedures in the following areas:

— Equal opportunities, or equality and diversity
— Recruitment
—  Workplace harassment
— Reasonable adjustments
— Flexible working
— Equality monitoring
5.4 Companies are asked to submit their existing policies and procedures (or, in the case of equality

monitoring, a copy of the monitoring form in use) as evidence, where they answer yes to any of the above
questions.

5.5 In order to ensure that these questions do not have an adverse impact upon small companies,
companies employing less than 50 people are simply asked to state if they have arrangements in place to
ensure equal opportunities in relation to employment within their company, and to summarise these
arrangements.

5.6 The tender evaluation process follows a similar approach. The tender documents set out the ODA’s
contract requirements. Included within the Governance area are those requirements related to equality and
diversity in respect of successful delivery of the contract. A scoring matrix, based upon the most
economically advantageous tender (MEAT) is used, and scoring is carried out by a panel. Figure 5 sets out
the framework.
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Figure 5

CONTRACT AWARD EVALUATION
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Note: Blue boxes are tested with either new or in the cases of Experience & Capability and Governance
more specific contract information.

5.7 In respect of equality and diversity, at tender stage companies are asked to describe their previous
experience of promoting equality in the areas of retention and recruitment of staff, and how they might do
so if successful in gaining the ODA contract. Their answers are then evaluated against a pre-determined
scoring matrix.

6. OPENING OPPORTUNITIES FOR MINORITY-OWNED BUSINESSES

6.1 Early in 2007 the ODA examined all available evidence on the characteristics of businesses owned by
Black, Asian and minority ethnic people, women and disabled people. This showed that businesses owned
by Black, Asian and minority ethnic people and women were more likely to be micro businesses or small
enterprises. The ODA has, therefore, undertaken a review of all criteria used at pre-qualification stage, with
a view to reducing any unjustifiable use of criteria which would be harder for smaller businesses to fulfil.

6.2 The ODA advertises all its direct contracting opportunities on the London 2012 website. The ODA
is aware that its reliance on e-procurement, and on the website for advertising may create barriers of access
for some disabled people, and will be undertaking a review of accessibility of its e-procurement and e-
alert systems.

6.3 In order to maximise the diversity of its supply chain the ODA is also engaging with minority-owned
businesses to communicate contracting opportunities and facilitate networking opportunities between main
contractors and small and medium-sized enterprises. The ODA is also working with partners to develop an
electronic brokerage system which will allow tailored information to go to potential suppliers and buyers.
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