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The Public Administration Select Committee

The Public Administration Select Committee is appointed by the House of
Commons to examine the reports of the Parliamentary Commissioner for
Administration, of the Health Service Commissioners for England, Scotland and
Wales and of the Parliamentary Ombudsman for Northern Ireland, which are
laid before this House, and matters in connection therewith, and to consider
matters relating to the quality and standards of administration provided by civil
service departments, and other matters relating to the civil service.

Current membership

Dr Tony Wright MP (Labour, Cannock Chase) (Chairman)
Mr David Burrowes MP (Conservative, Enfield Southgate)
Paul Flynn MP (Labour, Newport West)

Mr lan Liddell-Grainger MP (Conservative, Bridgewater)
David Heyes MP (Labour, Ashton under Lyne)

Kelvin Hopkins MP (Labour, Luton North)

Julie Morgan MP (Labour, Cardiff North)

Mr Gordon Prentice MP (Labour, Pendle)

Paul Rowen MP (Liberal Democrats, Rochdale)

Mr Charles Walker MP (Conservative, Broxbourne)
Jenny Willott MP (Liberal Democrats, Cardiff Central)

The following Members were also members of the Committee for part of this
inquiry: Julia Goldsworthy MP (Liberal Democrats, Falmouth and Cambourne)
and Grant Shapps MP (Conservative, Welwyn Hatfield).

Powers

The Committee is one of the select committees, the powers of which are set out
in House of Commons Standing Orders, principally in SO No 146. These are
available on the Internet via www.parliament.uk.

Publications

The Reports and evidence of the Committee are published by The Stationery
Office by Order of the House. All publications of the Committee (including press
notices) are on the Internet at http://www.parliament.uk/pasc.

Committee staff

The current staff of the Committee are Eve Samson (Clerk), James Gerard
(Second Clerk), Lucinda Maer (Committee Specialist), Anna Watkins (Committee
Assistant), Louise Glen (Secretary) and James Bowman (Senior Office Clerk).

Contacts

All correspondence should be addressed to the Clerk of the Public
Administration Select Committee, Committee Office, First Floor, 7 Millbank,
House of Commons, London SW1P 3JA. The telephone number for general
enquiries is 020 7219 3284; the Committee’s email address is
pubadmincom@parliament.uk.
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1 Introduction

1. Over the last year we have examined proposed changes to the “Business Appointment
Rules”, as part of our broader inquiry into Ethics and Standards. Since the Rules and their
application are a discrete subject, we have decided to comment in an individual report,
rather than to include their detailed consideration in a report whose main thrust was
concerned with the structure of ethical regulation overall. This Report should be read in
conjunction with the main Report from that inquiry, which was published on 29 April
2007.!

2. In the course of that wider inquiry we took evidence on the system for regulating
business appointments from Sir Patrick Brown, who had recently conducted a review of
the rules, Lord Mayhew of Twysden, the Chairman of the Advisory Committee on
Business Appointments (ACoBA), the committee currently charged with advising on
business appointments, and Mr Tony Nichols, the Secretary to ACoBA. We received
written evidence from Lord Maclennan of Rogart, a member of ACoBA, and the
Campaign Against the Arms Trade. We also touched on matters relating to business
appointments with some of the other witnesses in our main inquiry. We are very grateful
to all those who contributed.

2 The Business Appointment Rules

3. It is perhaps misleading that The Rules on the Acceptance of Outside Appointments are
better known as the Business Appointment Rules, as they do not apply solely to
appointments in commercial organisations. They set out the circumstances in which civil
servants and others, including members of the Armed Forces and diplomats, need to
obtain government approval to accept an outside appointment within two years of leaving
Crown service. An “appointment” is defined as “any form of full, part-time or fee-paid
employment” in the United Kingdom, or overseas in a public or private company or in the
service of a foreign government or its agencies.” The rules do not apply to unpaid
appointments in non-commercial organisations, appointments in the gift of Ministers or,
in the case of part-time staff, appointments already held with the agreement of their
departments.

4. The rules are aimed at ensuring that, when a Crown servant leaves and takes an outside
job, there is no cause for any suspicion of impropriety, in particular that such a job might:

o bea “reward for past favours” granted by the applicant to the employer;

e be one which could enable a particular employer to gain an improper
advantage by employing someone who had access to what its competitors
“might legitimately regard as their own trade secrets or information relating

1 Fourth Report of Session 2006-7, Ethics and Standards: The Regulation of Conduct in Public Life, HC 121-I

2 Business Appointment Rules, para 6 (the rules and Cabinet Office guidance are published in the Annual Reports of
the Advisory Committee on Business Appointments)
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to proposed developments in government policy which may affect that firm
or its competitors”; or

e be sensitive for other reasons.?

5. All applications for approval are initially made to the employing department. According
to the procedure set out in the Rules, the Department will send them to either the
independent Advisory Committee on Business Appointments (ACoBA) or the Cabinet
Office or deal with them itself. The seniority of the applicant and the sensitivity of the
particular case determine how it is handled. Currently decisions are taken as follows:

e the Prime Minister or the Foreign Secretary* approves applications from
Permanent Secretaries and the next most senior civil servants, and their
equivalents (other than special advisers), on advice from the Advisory
Committee;’

¢ the employing department approves applications from other members of the
Senior Civil Service and all those below it, after consultation in appropriate
cases with the Head of the Home Civil Service or the Cabinet Office (the same
team providing the Secretary to the Advisory Committee). The responsibility
for the decisions taken in departments (other than on applications from
special advisers) rests with the Minister in charge, although they may
delegate this function;

o the Head of the Home Civil Service or the Permanent Secretary of the
department concerned approve applications from special advisers. Ministers
are not involved in these decisions, although the Advisory Committee will
advise on the most senior cases.

As well as considering cases at the highest level, ACoBA also reviews a wider sample of
applications in order to ensure consistency and effectiveness.® Any application may be
referred to the Cabinet Office for advice, and to ACoBA if the Head of the Home Civil
Service and the departmental Minister agree.

6. A similar system for former Ministers was introduced following a recommendation
from the Committee on Standards in Public Life in 1996, although under these
arrangements ACoBA gives its advice directly to the former Minister. However, while
adherence to the Business Appointment Rules is described as a contractual obligation for
civil servants,” Ministers (who have no contract) are only required to seek ACoBA’s advice

3 Cabinet Office guidance on the Business Appointment Rules

4 The PM takes decisions on civil servants, members of the Armed Forces and MI5; the Foreign Secretary decides on
applications from members of the Diplomatic Service, and the SIS.

5  Posts which satisfy all the following criteria; a JESP score of 18 or more; pay range within the top three bands, Head
of a Department or Agency or reporting directly to a Permanent Secretary, and Specialist and Special Advisers of
equivalent standing.

6  Business Appointment Rules, paragraph 2

7 Except where otherwise noted, references to evidence are to the Fourth Report of Session 2006-07, Ethics and
Standards: The Regulation of Conduct in Public Life, HC 121-1I; Q 442.
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and are not obliged to follow it. Acting as a Joint Body, the Advisory Committee advises
former Ministers in Scotland and Wales as well as those in Westminster.

Sir Patrick Brown’s Review

7. On 22 July 2004 the Prime Minister announced that he had appointed Sir Patrick Brown
to review the rules. The terms of reference for the review were “To review the Business
Appointment rules to ensure that they are compatible with a public service that is keen to
encourage greater interchange with the private and other sectors which is essential for
effective delivery in today's public service. The review will consider the operation of the
system, taking account of practice overseas. It will also consider the current machinery for
dealing with applications and the necessary resources”.® On 9 September 2004, in answer to
a question from Lord Goodhart, asking the reason for the review, Lord Bassam of Brighton
explained that:

the rules were last reviewed in 1996. The Government therefore feel that a review
would be timely to ensure the rules remain compatible with a public service that is
keen to ensure greater interchange with the private and other sectors, which is
essential for effective delivery in today's public service.’

8. The Review was concluded in February 2005 and was published on 20 December that
year. The short report recommended, principally, that:

o when individuals leave Crown service they should be required to sign an
affirmation that they are aware of their duty of confidentiality;

o there should be a single test of propriety: “has the individual during the last
three years of State Service had a material influence on a decision to deliver a
benefit to the prospective employer?”

o if this is the case there should be just one sanction: a two year ban on that
employment; and

o applications should be scrutinised by a team of people independent of
Departments or Agencies under the aegis of the Civil Service Commission.

9. Arrangements for former Ministers were not considered by the report, but in
recommending that the civil service system should be administered by the Civil Service
Commission, Sir Patrick’s report implicitly reverses the arrangements put in place in 1996
which brought Ministers within the ambit of the Advisory Committee on Business
Appointments. It also implies the creation of separate machinery to administer similar
rules for Ministers.

10. In his response the Prime Minister said the Government was attracted by some of the
recommendations, but sought this Committee’s views, in particular on the transfer of

8  HCDeb, 22 July 2004, col 462W
9  HL Deb, 9 Sept 2004, col 693
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responsibility for Crown servants to the Civil Service Commission and the consequent
dispersal of oversight to more than one body, and on the “one test one sanction” rule."

Crown Servants

11. Sir Patrick considered that the current rules were unsatisfactory when interchange
between the public and private sector was becoming increasingly common. Those who
came into the civil service for short periods could find that they were blocked from using
their professional expertise on return to the private sector. He warned that “People
genuinely do not understand when they come into the civil service the fact they may be
denied immediate employment when they leave”. '* Although Sir Patrick acknowledged
that it was important that the public should be reassured that there could be no
impropriety, he considered that “decisions on cases are often made on the basis of what
people think public perception would be” and that “the present arrangements do lack clear
criteria and are not transparent”.'? In contrast, ACoBA told us this

description of the system as one in which “decisions on cases are often made on the
basis of what people think the public perception would be” is misleadingly
incomplete. The business appointments process for Crown servants is founded on a
detailed account by an applicant of the relevant facts, which is subject to
confirmation by a countersigning officer who is best placed to give it. The completed
document is then considered first by the employer Department and then by the
Advisory Committee with the benefit of the employer Department’s advice. Since the
purpose of the process is to maintain public confidence, each of these will assess,
bearing in mind the relevant facts, whether the appointment will give rise to a
reasonable suspicion of impropriety.'’

12. Lord Mayhew considered that his Committee’s task was to administer the rules as they
stood; if different results were wanted, then the rules themselves should be changed.' The
current rules cover cases in which the applicant might be thought to have had some degree
of influence on the departmental dealings with his or her prospective employers, whether
or not it involved personal contact. As we discuss below, the influence is wider than
influence over contracts. The approach is to deal with each case on its individual merits. A
range of safeguards is available to take account of the circumstances of each case, such as a
delay in taking up an appointment, restrictions on approaches to former colleagues, or on
working on particular government contracts. Such conditions can be imposed for up to
two years, although ACoBA can also advise that it considers an appointment to be
unsuitable. The Advisory Committee publishes details of the cases it has considered in its
Annual Report each year. This provides transparency about the conditions imposed.
However, although the purpose of the current rules is clear, they do not attempt to define
precisely what forms of employment would be unacceptable. This case-by-case approach

10 HC Deb, 20 Dec 2005, col 201WS

11 Q71

12 Review of the Business Appointments Rules, p 4
13 Ev1i6

14 Q415
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means that evolution and flexibility are possible, but can also mean that applicants are not
clear whether a particular employment would be acceptable.

13. The current rules take into account matters such as the use of confidential information
and lobbying. Sir Patrick’s proposals have a narrower aim: “to reassure the public that a
Crown servant can have no incentive to provide favours to an external body in return for
future employment”.'”> However, the concerns expressed to us were not simply about
straightforward corruption, but about more general and insidious influence.

14. Indeed, Lord Maclennan of Rogart, a member of ACoBA, told us that, in his view, the
existing rules were too lax. He considered that:

The danger is not so much that an individual may be offered the explicit reward of a
subsequent appointment for a favour received during the final period of public
service but rather that when the Crown servant is contemplating a post-service move
into the private sector the interest of the Department's client is more salient in the
mind of the Crown servant than is the need to serve and protect the public interest.'®

15. Like Lord Maclennan, the Campaign Against the Arms Trade (CAAT) was concerned
with wider issues than simply preventing corruption:

CAAT’s concern is not primarily that a former civil servant will divulge a particular
secret. Rather it is that the cumulative effect of the many movements between the
public service and industry will reinforce the relationship between the two, giving
industry an influence over government which others with an interest in an issue
cannot hope to emulate. For instance, movement between the civil service and
military companies might predispose decision-making towards solutions that
involve spending on equipment, rather than on non-military alternatives."”

Confidentiality

16. The current rules can require Crown servants to wait for some months before joining
an employer. However, as Sir Patrick noted, some trade secrets may remain valuable for
longer than any delay imposed.'® Ultimately, the protection of sensitive information has to
rely on the law of confidentiality; and those determined to give prospective employers
confidential information are already able to break that law.'* Sir Patrick proposes that those
leaving Crown service should be reminded of their legal obligations:

when individuals leave Crown service they should be required to sign an affirmation
that they are aware of the duty of confidentiality, and that they may not to disclose to
their new employer (or anyone else), any confidential information acquired during
their contract with the State, and that they are aware that if they do so, they will be

15 Review of the Business Appointment Rules, p 6
16 Ev 132

17 Ev131

18 Q92

19 Q106
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subject to legal action. I believe this process, if carried out face-to-face, will be a
powerful reminder to the individual of the duty he or she has.

As an additional safeguard I suggest that the prospective employer should agree
formally that it will not seek to acquire confidential information from the new
employee.”

This approach is welcomed by the CAAT.

17. Sir Patrick rejects the idea that those who have been involved in drawing up
government policy should, for that reason, have appointments blocked or delayed:

The assumption that “access to policy issues at the highest levels” provides a reason
to denying some individuals the right to join an, or indeed any, employer for a
period of time seems to me to be unfounded. The duty of confidentiality remains.
But even if it did not, it seems unlikely that the knowledge of a general policy in the
process of development could easily be translated into benefit to a particular
business, not least since policies can and do change as a result of presentations and
second thoughts.”!

In contrast, ACoBA noted:

Sir Patrick’s proposals appear to entail the removal from the rules of the present
option to delay an appointment where a Crown servant has had, for example,
commercially sensitive information that could distort competition for a Government
contract. The Committee would not expect this to enhance public confidence. While
it shares the general sentiments expressed by Sir Patrick about the integrity of the
public services, it has seen no specific evidence that companies competing for
business would always be content to depend entirely on an ingrained adherence by a
former Crown servant to the duty of confidentiality, even if reaffirmed by the
individual before accepting an appointment with a new employer. Nor does it feel
confident that the proposed legal sanction would work in practice.”

18. Knowledge of departmental thinking, or even of those most closely involved in
formulating policy, may be commercially useful. Mr Nichols told us:

Wherever one goes one will find people who are responsible, for example, at a
particular time for policies relating to energy and a whole host of things where the
knowledge of those involved in the direction of those policies, which may have not
been made public, will be of immense value to people outside who would readily be
able to use that knowledge for commercial benefit.”

The usefulness of such knowledge may reduce over time, as policies are developed and
changed, and individuals move on, but it can be substantial. It should be emphasised that
those involved in drawing up policy are currently subject to the rules. Lord Mayhew and

20
21
22
23

Review of the Business Appointment Rules, p 5
Review of the Business Appointment Rules, p 6
Ev 116
Q438
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Mr Nichols were particularly concerned that special advisers, who did not usually have any
influence over contract decisions, might not realise that the Business Appointment Rules
also applied to them. However, it appeared that there have not been any problems in
practice.**

19. We agree with Sir Patrick Brown that it would be appropriate for those leaving
Crown service for other employment to be reminded of their continuing duty to keep
confidential material confidential. However, we do not agree that this alone would be
sufficient. We believe it is appropriate for the Advisory Committee to take into account
the extent to which former Crown servants have been involved in particular policy
issues and, if necessary, to ask applicants to delay taking up particular appointments. It
may be helpful to redraft the rules to make clear that special advisers could be caught by
this consideration.

Lobbying

20. Current sanctions can include a ban on lobbying, where it is considered appropriate.
The most recent report from ACoBA shows that the most frequently imposed condition is
that former Crown servants should not be personally involved in lobbying government for
a period of 12 months.* Sir Patrick considers this inappropriate, since the level of mutual
“misunderstanding or ignorance” between public or private sectors is so great that it is
desirable to encourage as much contact as possible between them, and public servants are
well able to resist lobbying. He concedes that:

it would be unhealthy if public servants were to be swayed in their decisions because
they were dealing with a former member of the Department. The answer to this
potential problem is for officials to exercise proper caution and to inform their
colleagues when negotiating with individuals with whom they have previously had a
working relationship. This should then be subject to formal audit to ensure that
proper disclosure has been made.?

The difficulty with this is that, although contacts between officials and former colleagues
might be properly noted, in many cases it would be impossible to tell whether that contact
had in fact “swayed” a decision. It seems far more satisfactory to prevent such undue
influence by delaying a particular appointment than by imposing a bureaucratic and
potentially ineffective system of disclosure and subsequent audit. We believe it is
inappropriate for former Crown servants to move almost directly to positions in which
they may lobby former Ministers or colleagues.

One test: one sanction

21. The Brown report recommends that the public reassurance offered by the rules should
simply be that “a Crown servant can have no incentive to provide favours to an external
body in return for future employment”.”” Sir Patrick considered that sanctions should be

24 Qq430-434
25 The Advisory Committee on Business Appointments, Eighth Report 2005-06,
26 Review of the Business Appointment Rules, p 9

27 Review of the Business Appointment Rules, p 6




































