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Fourth Special Report

The Public Administration Select Committee reported to the House on The Ministerial
Code: a case for independent investigation in its Seventh Report of Session 2005-06,
published 6 September 2006 as HC 1457. The Government Response was received on 16
October 2007 and is published below as an Appendix to this Report.

Appendix

The Government is grateful to the Committee for its work on the Ministerial Code. It
becomes the Committee’s acknowledgement that the Ministerial Code is now
established as the public framework of rules against which ministerial conduct is judged
and that this is a positive development.

A new Ministerial Code was published in July 2007. It is focussed on the key principles
which should guide Ministers’ conduct and has been strengthened in a number of areas
aimed at improving Ministerial accountability and ensuring that Ministers uphold the
highest standards of public life.

One of the most important changes to the Code is the appointment of a new
independent adviser on Ministers’ interests, Sir Philip Mawer. Sir Philip’s role will be
independent of Government. Where there is an allegation of a breach of the Ministerial
Code and the Prime Minister, having consulted the Cabinet Secretary feels that it
warrants further investigation, the matter will be referred to Sir Philip. In addition, for
the first time, an annual report covering Ministers’ interests will be published. The rules
on Ministers seeking advice in relation to taking up jobs after leaving office have also
been strengthened to make it clear that Ministers will be expected to follow the advice of
the independent Advisory Committee on Business Appointments, a process which up
until now has been voluntary.

The Government believes that the new Code will provide for greater transparency and
accountability in relation to Ministers’ conduct and will help ensure that Ministers
maintain the highest standards of conduct as they go about their official duties.

The Government’s response to the conclusions and recommendations set out in the
Committee’s Seventh Report of the 2005-2006 Session is set out below.

We agree that, ultimately, the Prime Minister must judge what the right course of
action is and account for it to Parliament. However, we remain convinced that an
independent investigatory capacity can be created which does not undermine the
Prime Minister's right to decide whether a minister has breached the Ministerial
Code and what the consequences might be. It would also promote public confidence
in the Ministerial Code as a handbook on propriety. (Paragraph 21)
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The Government agrees with the Committee that ultimately it must be for the Prime
Minister to judge what the right course of action is in relation to a breach of the Code
and to account for his decision to Parliament. This principle is set out in Section 1 of the
new Ministerial Code. For the first time ever, the Code makes clear that if there is an
alleged breach of the Code, and the Prime Minister, having consulted the Cabinet
Secretary feels that it warrants further investigation, he will refer the matter to the
independent adviser on Ministers’ interests. The Government believes that this is an
important development which will help to strengthen and promote public confidence in
the Ministerial Code.

Whatever the final form for such an investigatory machinery it should:

o be manifestly independent of the Executive;

e not involve the creation of yet a further regulatory office and, ideally,
should be undertaken by an official connected to the House;

o concern itself only with establishing the facts of the case;

o make its findings available to Parliament and the public;

o reserve to the Prime Minister the right to judge whether the facts amount
to a breach of the Ministerial Code and what the consequences should be;

o avoid the proliferation of frivolous or vexatious complaints. (Paragraph
25)

In our view an independent investigation would make it easier for Prime Ministers
to take more balanced decisions about the fate of colleagues. It would inject a sense
of proportionality and indeed common sense into what is often a political and media
frenzy and would ensure that ministers are held to account for their actions rather
than for what is alleged about them in the media and elsewhere. (Paragraph 32)

Making provision for an independent investigatory mechanism for alleged breaches
of the Ministerial Code is long overdue. Its establishment would benefit not just
public confidence but also the interests of the Prime Minister, the government and
especially those at the centre of allegations who deserve a fair hearing. (Paragraph
42)

Sir Philip Mawer has been appointed as the independent adviser on Ministers’ interests.
The Government believes that his experience and expertise as the Parliamentary
Commissioner for Standards and an Officer of the House place him in an exceptionally
strong position to maintain the independence of the role.

The Government agrees with the Committee that it would be inappropriate to create a
further regulatory office and so the independent adviser will be supported in his work by
the Propriety and Ethics Team in the Cabinet Office.

Where the independent adviser on Ministers’ interests has investigated an alleged
breach of the Ministerial Code, he will report his findings to the Prime Minister. It is
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important that the Prime Minister is able to make decisions after a balanced
consideration of the facts of the case. The Government shares the Committee’s view that
it must be for the Prime Minister to judge whether the facts amount to a breach of the
Ministerial Code and the consequences of any such breach. It must also be for the
Prime Minister to account for his decision including making public any findings of fact.

The Government agrees with the Committee that Ministers should be held to account
for their actions rather than for what is alleged about them in the media and elsewhere

It is hoped that the new arrangements will help to avoid the proliferation of frivolous or
vexatious complaints.

Instead of being “advised” to declare their interests as at present, ministers should be
under an obligation to do so. Ministers coming into a department should be
required to provide their permanent secretaries with a full list in writing of interests
which might be thought to give rise to a conflict. Paragraph 5.3 of the Ministerial
Code should be amended accordingly. (Paragraph 35)

The Government accepts this recommendation. The new Ministerial Code, published in
July, updated the previous version in relation to the declaration of interests and now
states that on appointment to each new office, Ministers must (emphasis added) provide
their Permanent Secretary with a full list in writing of all interests which might be
thought to give rise to a conflict.

A procedure similar to that of an accounting officer's letter of direction, referring
matters to the Cabinet Secretary and Prime Minister, could be devised for
ministerial interests in the event that a permanent secretary's advice is disregarded.
(Paragraph 36)

The Ministerial Code is clear that Ministers must record in writing what action has been
taken in relation to their interests and provide the Permanent Secretary and
independent adviser on Ministers’ interests with a copy of that record.

Any dispute between an individual Minister and the independent adviser on Ministers’
interests about action to be taken in a particular case would be referred to the Cabinet
Secretary and the Prime Minister. The Government believes that this commitment will
ensure greater transparency and therefore accountability in relation to Ministers’
interests.

We welcome the appointment of Sir John Bourn as Independent Adviser on
Ministerial Interests as a small step towards adequate investigation of breaches of
the Ministerial Code. We particularly welcome the principle that an Officer of the
House should be asked to undertake this role, albeit in an independent capacity. This
is consistent with our original proposals for the Parliamentary Ombudsman to
undertake a similar role. However, we remain concerned that Sir John's role is
limited; inappropriately weighted in favour of an additional layer of advice over that
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of Permanent Secretary; and lacks a genuine investigatory dimension. (Paragraph
41)

The Government does not believe that it would be appropriate for a serving Officer of
the House to investigate alleged breaches of the Ministerial Code as to do so could blur
the lines of accountability. However, the Government believes that the appointment of
Sir Philip Mawer with his recent Parliamentary experience and expertise will serve to
ensure that Ministers fully account for their actions and decisions and that, where
needed, there is a genuine investigatory dimension.

October 2007
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