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1 Introduction 
1. Community Restorative Justice (CRJ) is a process based in the community in which low 
level crime1 and anti-social behaviour is addressed through mediation. CRJ schemes have 
operated in Northern Ireland since 1996 under two main umbrella organisations: Northern 
Ireland Alternatives (based in mainly loyalist areas); and Community Restorative Justice 
Ireland (based in predominantly republican areas).2 The schemes emerged in response to a 
growth in “punishment attacks” carried out by republican and loyalist paramilitary 
organisations on young people who had allegedly engaged in anti-social behaviour.3 The 
stated primary aim of the schemes was to provide a non violent alternative to such attacks 
through restorative justice activity in which anti-social behaviour is addressed through a 
process of mediation between perpetrators and victims.  

2. In addition to restorative justice, the work of CRJ schemes involves the resolution of 
neighbourhood and family disputes, the diversion of young people from possible offending 
behaviour, and crime prevention. It is important to stress that all the schemes are 
voluntary, funded mainly by charitable sources, and currently operate without any formal 
regulation. 

3.  In March 2000, the Criminal Justice Review Group, which had been set up following the 
Belfast Agreement signed on Good Friday in 1998, recommended that community based 
restorative justice schemes could play a role in addressing “the types of low-level crime that 
most commonly concerns local communities”, but that safeguards were required.4 The 
report made clear that the schemes should be accredited and subject to standards laid 
down by Government in respect of how they dealt with criminal activity, staff training, due 
process and proportionality. It recommended that CRJ schemes should receive referrals 
from a statutory criminal justice agency, rather than from within the community, with the 
police being informed of all referrals.  

4. In December 2005, the Government issued “Guidelines” for public consultation to 
govern the operation of community restorative justice (CRJ) schemes.5 The consultation 
ran until 24 February 2006. In response to concerns raised, the Government amended the 
Guidelines and relaunched them as a “draft Protocol” in September 2006.6 Public 
consultation on the draft Protocol ran until 13th December 2006.  

 
1 The question of defining “low-level crime” is discussed at paragraphs  49 to 55 

2 Community Restorative Justice Ireland was formally set up in 1999. 

3 An evaluation of the work of CRJ Ireland and Northern Ireland Alternatives in promoting non violent alternatives to 
paramilitary punishment attacks has been carried out by Professor Harry Mika, Queen’s University Belfast, and is due 
to be published soon. Lady Sylvia Hermon was interviewed as part of the research for this  evaluation 

4 Review of the Criminal Justice System in Northern Ireland, para 9.98, p 216. The Review Group was charged with 
conducting a wide ranging review of the criminal justice system in Northern Ireland (other than policing and certain 
aspects of the emergency legislation). The Group was made up of four civil servants and five independent assessors. 

5 Northern Ireland Office Consultation on draft Guidelines for Community based Restorative Justice Schemes December 
2005 

6 See further paragraph 30 
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5. Given the seriousness of the concerns raised in the responses to the Guidelines, the 
Committee decided on 12th October 2006 to undertake an inquiry into the draft Protocol, 
specifically to examine:  

“the provisions of the draft Protocol and the responses of interested parties to the 
Protocol.”  

6. We are grateful to the Rt Hon Lord Clyde, former Justice Oversight Commissioner, Mr 
Kit Chivers, Chief Inspector of Criminal Justice in Northern Ireland, Mr Brian 
McCaughey, Chief Probation Officer, Mr Ronnie Spence, Chairman of the Probation 
Board for Northern Ireland, Ms Olwen Lyner, Chief Executive of the Northern Ireland 
Association for the Care and Resettlement of Offenders (NIACRO), Mr Pat Conway, 
Director of Services, NIACRO, and Dr Duncan Morrow, Chief Executive of the 
Community Relations Council for giving oral evidence to the Committee in Westminster. 

7. On 4th December 2006, we visited, and held informal meetings with, two CRJ schemes in 
Northern Ireland: IMPACT in Kilcooley, Bangor, a project of Northern Ireland 
Alternatives; and CRJ Ireland in West Belfast. We are very grateful to Mr Mark Gordon, 
Manager of Kilcooley Community Forum, Mr Jim Martin, Senior Project Officer, 
IMPACT, and Mr Jim Rea, Assistant Project Officer, IMPACT, for making arrangements 
for our visit to Kilcooley and for the accounts they provided of the project’s work. We are 
also grateful to the project volunteers, the local PSNI Inspector and Community Beat 
Officer, and community representatives, who attended the informal meeting, and to the 
young people we met who told us about their experiences of IMPACT. We are also very 
grateful to Mr Jim Auld, Director of CRJ Ireland and Mr Harry Maguire, Training officer, 
CRJ Ireland, for arranging our visit to their premises in West Belfast. We also thank the 
project officers and volunteers, the victims, offenders and others who had engaged in the 
schemes who kindly gave up their time to meet us and to discuss their experiences of 
community restorative justice. Both visits were invaluable to the Committee.  

8. During our visit to Northern Ireland, we also took formal evidence from Mr Tom 
Winston, Manager, and Ms Debbie Watters, Training Officer, Northern Ireland 
Alternatives, and Mr Jim Auld, Director, and Mr Harry Maguire, Training Officer, CRJ 
Ireland, Sir Hugh Orde, Chief Constable of the PSNI, and Assistant Chief Constable Drew 
Harris. We are grateful to all those who gave public oral evidence to the Committee in 
Northern Ireland. The day after our return, we also took formal evidence from Mr David 
Hanson, MP, Minister of State at the Northern Ireland Office with responsibility for 
Criminal Justice. Before concluding our deliberations on this Report, we had an informal 
evidence session with Dr Garret FitzGerald, former Taoiseach; no detailed notes were 
made, but Dr FitzGerald presented and spoke to a paper that is printed together with the 
other evidence that we received.7 

 
7 Ev 104-106 



   5 

 

2 Community Restorative Justice Schemes 
in Northern Ireland  
9. The Committee met representatives of Northern Ireland Alternatives and Community 
Restorative Justice Ireland during its visit to Belfast and Bangor. In this section we give an  
account of the schemes based on conversations we had with those involved in their 
operation. It is fair to point out that we have also received evidence from others who 
expressed varying degrees of scepticism about the work of the schemes and we will return 
to these concerns at later points in the Report. 

Northern Ireland Alternatives 

10. Northern Ireland Alternatives (NIA) explained that it was the umbrella organisation 
for four community restorative justice schemes based in mainly loyalist areas of Northern 
Ireland: Greater Shankill Alternatives (West Belfast), North Belfast Alternatives, East 
Belfast Alternatives, and IMPACT, Kilcooley, Bangor. Greater Shankill Alternatives is the 
oldest of the programmes and was set up in 1996 to address paramilitary punishment 
attacks and anti-social behaviour in the Greater Shankill Community. Young people who 
were involved in anti-social behaviour were targeted for attack by paramilitary 
organisations. Paramilitary sanctions took the form of threats or warnings, curfew, exiling, 
public humiliation, punishment attacks, including severe beatings and shootings, and in 
exceptional circumstances, “execution”. Greater Shankill Alternatives was set up to provide 
young people who had engaged in anti social behaviour with an alternative to sanctions 
meted out by paramilitary organisations. The growth in paramilitary style punishment 
attacks also influenced the creation of IMPACT in April 2003 followed by East Belfast 
Alternatives in October 2003 and North Belfast Alternatives in November 2003.8     

11. NIA has a staff complement of approximately 18 and about 268 volunteers, who are 
drawn from the communities in which the programmes are based.9 We were told that the 
age profile of those going through programmes of NIA ranged from children as young as 
nine years old up to adults in their mid 20s with a 60:40 male to female ratio.10  

12. The vast majority of the cases being dealt with by NIA involve anti-social behaviour 
which does not reach the criminal level. We were told in evidence that the type of offences 
being dealt with by NIA includes “low level crime, anti-social behaviour, vandalism, petty 
theft” and low level nuisance, but not “anything of a sexual nature”, or violent crime.11 We 
were also told that the pattern of anti social behaviour in the Shankill (West Belfast) and 
North Belfast areas was changing and that the NIA programmes in those areas were no 
longer dealing with young people who have stolen cars or broken into homes, but with 
young people “who are hanging out on street corners and drinking […] kicking balls 
against gable walls […] stealing from shops”, in other words “extremely low level nuisance 

 
8 IMPACT operated from 2000 on a voluntary basis and received referrals. It functioned formally from 2003.  

9 Qq 232, 317 

10 Qq 263, 264, 265 

11 Q 241 
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behaviour”.12 Since 2003, NIA has collectively worked with 1,964 young people, 1,719 
victims and 268 volunteers.13 Tom Winston, Manager, NIA, told us that NIA programmes 
are committed to the “non-criminalisation of young people”, and “the engagement and 
empowerment of victims of crime and anti-social behaviour” and to addressing the fear of 
crime within local communities”.14     

13. The range of work in which NIA programmes have become involved has also widened. 
IMPACT, for example, has provided personal development courses, IT skills training, and 
from August 2005, a Key Steps to Employment programme. It has also established an 
“intra-community cohesion project”, bringing together leading paramilitaries to discuss 
community issues. We were told that the project has also mediated between the Ulster 
Defence Association (UDA) and the Ulster Volunteer Force (UVF) over the use of lamp 
posts for the flying of paramilitary flags in Kilcooley and has negotiated a reduction in the 
flying of such flags and painting of murals and kerbstones.  

14. We were told that NIA’s work had contributed to a steady decline in the number of 
paramilitary punishment attacks.15 Such attacks had been previously rife in Kilcooley , but 
were now virtually non existent and any attacks that had occurred were paramilitary 
“internal disciplinary measures”. This progress had led to an increase in demand for 
housing in Kilcooley.16 We were also told that for those people who had gone through 
NIA’s programmes there was a 2% reoffending rate, which was significantly lower than 
reoffending rates in the formal criminal justice system.17  

15. In the early years of their operation, the programmes of NIA received referrals 
predominantly from paramilitary organisations, but they now receive referrals from the 
communities in which they are based, including from victims, offenders, families, schools 
and Churches. It also receives referrals from statutory agencies, including the PSNI, the 
Probation Board for Northern Ireland (PBNI), social services, and the Northern Ireland 
Housing Executive.18 All four programmes have working relationships with the Police 
Service of Northern Ireland (PSNI). Representatives of the police, the Probation Board for 
Northern Ireland, social services, and the Northern Ireland Housing Executive sit in an 
advisory capacity on each programme’s management committee.19 We were told that the 
participation of these statutory agencies in management committees is evidence of their 
formal endorsement of NIA’s work.  

16. Between 2003-2006, NIA received £800,000 in funding from Atlantic Philanthropies, 
an American benefactor supporting peace and reconciliation in Northern Ireland. This 
funding came to an end in June 2006. In October 2006, funding for £200,000 over two and 
a half years was approved by the PEACE II programme funded by the EU and is due to be 

 
12 Q 262 

13 Q 226 

14 Ibid 

15 Q 267 

16 Ibid 

17 Q 238 

18 Q 226 

19 Ibid 
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released to NIA in January 2007.20 Both Shankill Alternatives and IMPACT have received 
funding of £50,000 (over two years) and £85,000 (over three years) respectively from the 
Esme Fairbairn Foundation. This funding ran out, in the case of IMPACT, in March 2006, 
and in the case of Greater Shankill Alternatives, October 2006. The Northern Ireland 
Office does not currently fund CRJ schemes. We return to the issue of funding at 
paragraphs 56 to 64.    

17. NIA was at pains to point out that it is very anxious indeed to work closely with the 
PSNI and the PSNI in turn acknowledged this. We return to this issue later in the report. 

Community Restorative Justice Ireland 

18. CRJ Ireland said that their origins lay in a desire “inside and outside the republican 
movement to develop a peaceful alternative to violent punishments for alleged anti-social 
offenders in Nationalist areas”.21 In 1996, discussions took place between republican 
activists, representatives of the voluntary sector and academics from which “a proposed 
model for developing peaceful projects in the community” emerged.22 Mr Jim Auld, 
Director of CRJ Ireland, told us that republican paramilitaries, similar to loyalist 
paramilitaries, had been carrying out punishment beatings and shootings on anti-social 
offenders “in the belief that it was stopping them [the offenders] carrying out those 
activities but clearly it was not because there was ample evidence that six or eight weeks 
after someone was shot they would be back out doing the same thing”.23  

19. CRJ Ireland was formally established in 1999. It now acts as the umbrella organisation 
for 15 projects across Northern Ireland, including West Belfast, East Belfast, North Belfast, 
Lisburn, Londonderry, Downpatrick, Newry and South Armagh, and has further projects 
in the course of development.24    

20. It has a management committee of 16, 11 full-time, and 4 part-time staff, and 
approximately 160 volunteers drawn from the communities in which the schemes are 
based.25 We were told that the age profile of those going through CRJ Ireland schemes 
initially appeared to be between 14 and 21, but it subsequently became clear that the 
majority of cases being dealt with by CRJ Ireland involved family or neighbourhood 
disputes and accordingly the age profile was and remains much higher.26   

21. The work of CRJ Ireland focuses on addressing low level crime through mediation. It 
also addresses anti-social behaviour which does not reach the criminal level, and the 
resolution of neighbourhood and family disputes. It deals with approximately 400 cases a 

 
20 PEACE II is an EU funded programme for all of Northern Ireland and the border regions of the Island of Ireland (Cavan, 

Donegal, Leitrim, Louth, Monaghan and Sligo). Its main aim is to promote reconciliation and help build a more 
peaceful and stable society. 

21 Community Restorative Justice Ireland, General Information Leaflet. 

22 Ibid.  

23 Q 327 

24 The North Belfast project operates without any funding. 

25 Qq 387, 398, 401 

26 Q 335 
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year, involving approximately 2000 people.27 Twenty per cent of those cases involve people 
under threat from “armed groups”, but the vast majority of cases are classified as 
“neighbourhood disputes”.28  

22. We were told that CRJ Ireland’s approach to addressing low level crime and anti social 
behaviour by promoting non violent alternatives had contributed to a reduction in the 
number of paramilitary punishment shootings and beatings. Reoffending rates for those 
going through the schemes were estimated at 8%, again lower than the reoffending rates of 
the formal criminal justice system. We were also told that CRJ Ireland had trained 
approximately 160 volunteers from the “nationalist population” last year who had been 
advised on resolving disputes without resorting to violence and that the impact of this 
information exchange “should not be underestimated”.29 The result was that volunteers 
were going back into their communities and families with the ability to deal with conflict 
situations in a more positive way.30    

23. CRJ Ireland receives referrals from within the community, including the victims and 
sometimes offenders of low level crime,  as well as from a range of community 
organisations (including women’s centres and youth groups) and from “the republican 
movement”, but also statutory bodies such as the Northern Ireland Housing Executive, 
Social Services, and, “on occasion”, the PSNI.31  

24. One of the key differences between CRJ Ireland and Northern Ireland Alternatives is 
the absence of a formal relationship with the PSNI. Mr Jim Auld, Director of CRJ Ireland, 
explained that the communities in which CRJ Ireland projects are based have historically 
had a low level of confidence in policing and have “serious misgivings” about the role of 
the police.32 However, he told us that CRJ Ireland “is coming to a position” where it would 
go, or would encourage people in the community to go direct to the police to report an 
offence, particularly serious criminal offences.33 We return to this issue at paragraphs 31 to 
44. 

25. Until April 2006, CRJ Ireland was funded by Atlantic Philanthropies. It received 
£936,000 over three years which funded its central office, four projects in Belfast and one in 
Londonderry.34 It has also received funding from the Oak Foundation and an application 
for £30,000 of funding from the PEACE II programme has recently been approved. We 
were told that while the funding received from Atlantic Philanthropies will run out in 
March 2007 with other funding ending later in the year, CRJ Ireland would continue to 
function on a voluntary basis. The lack of funding has meant that CRJ Ireland’s projects in 
North and East Belfast and Newry are on the verge of closing down. We return to the issue 
of funding at paragraphs 56 to 64. 

 
27 Community Restorative Justice Ireland, General Information leaflet. 

28 Ibid 

29 Q 401 

30 Ibid 

31 Community Restorative Justice Ireland, General Information leaflet. 

32 Q 354 

33 Q 338 

34 Q 333 
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3 The Guidelines and draft Protocol for CRJ 
schemes  

The Review of Criminal Justice 

26. The Criminal Justice Review Group recommended in March 2000 that community 
based restorative justice schemes could play a role in tackling the low level crime that 
commonly concerned local communities, but that safeguards and a regulatory framework 
were required. To this end, the report recommended that CRJ schemes should: 

• receive referrals from a statutory criminal justice agency rather than from within 
the community, with the police being informed of all such referrals; 

• be accredited by, and subject to standards laid down by Government in respect of 
how they deal with criminal activity, covering issues such as training of staff, 
human rights protections, other due process and proportionality issues, and 
complaints mechanisms for both victims and offenders; 

• be subject to regular inspection by the independent Criminal Justice Inspectorate; 
and 

• have no role in determining the guilt or innocence of alleged offenders, and deal 
only with those individuals referred by a criminal justice agency who have 
indicated that they do not wish to deny guilt and where there is prima facie 
evidence of guilt.35 

The Guidelines 

27. In December 2005, in line with the recommendations of the Criminal Justice Review 
Group, the Government issued for public consultation “Guidelines” to govern the 
operation of CRJ schemes. The Guidelines included a requirement for any CRJ scheme to 
communicate any information it had about an offence or an offender to a dedicated police 
officer, or to an identified representative of the Probation Board for Northern Ireland 
(PBNI) or the Youth Justice Agency (YJA). The Guidelines also made provision for the 
inspection and accreditation of CRJ schemes, a complaints system to be established by the 
schemes, along with an independent external complaints mechanism, and a framework for 
schemes to determine the suitability of their staff.  

28. Responses to the consultation revealed serious concerns focused on four key areas: the 
ability of the schemes to use third parties (i.e. PBNI or the YJA) to distance themselves 
from direct engagement with the police; the need for strengthened arrangements for 
determining the suitability of persons occupying posts in the schemes; the absence of a 

 
35 This is recommendation 168 of the Review of the Criminal Justice System in Northern Ireland, para 9.98, p 216 
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strong independent element in the proposed complaints system; and the absence of 
“rigorous standards for schemes underpinned by a thorough inspection regime”.36 

29. In light of the concerns expressed, the Government amended the Guidelines and 
reissued them for public consultation as the Draft Protocol for Community-based 
Restorative Justice Schemes in September 2006.37 The Minister acknowledged, in evidence 
to the Committee, that he had listened to those who had criticised the Guidelines for not 
being “robust enough to command public confidence”, and the draft Protocol had been 
strengthened accordingly.38 

The draft Protocol 

30. Many of the original provisions of the Guidelines remain, but important amendments 
have been made. The introduction to the draft Protocol makes clear that its provisions 
apply to all cases where CRJ schemes “deal or seek to deal with criminal offences” of a low 
level nature.39  The draft Protocol is a voluntary code and has no statutory basis.  The key 
provisions of the draft Protocol are set out below. 

Referral arrangements: Police and Public Prosecution Service 

• When a CRJ scheme becomes aware of an offence/offender, it would communicate 
details about the offence, the offender, and victim to a dedicated police officer. It 
should indicate broadly how it would deal with the offence and offender if the case 
were referred to it. 

• An advisory panel may be formed, including representatives of the CRJ scheme, 
the PSNI, PBNI, and YJA for a preliminary discussion on the suitability of 
resolving the case through community based restorative justice. 

•  The PSNI would consider the information provided by the scheme and decide 
whether it is necessary to undertake investigations to verify and add to the 
information. Depending on the nature of the offence, offenders would be finger 
printed and DNA will be taken by the police. The police would send a report of the 
case to the Public Prosecution Service (PPS) and a prosecutor would consider the 
evidence and information provided and inform the police promptly of its decision. 
Where the PPS judges it appropriate to refer a case to a CRJ scheme, the police 
would inform the scheme and the scheme can proceed with the case in accordance 
with the draft Protocol. Where it decides not to refer to a scheme, the scheme can 
take no further action in relation to the case. The police and PPS “will seek to fast-
track the consideration of cases forwarded by schemes”.40      

 
36 Northern Ireland Office A Protocol for Community based Restorative Justice Schemes: Consultation and Equality Impact 

Assessment, September 2006 

37 The Draft Protocol is printed in full in the evidence appended to the Report. 

38 Q 476 

39 Northern Ireland Office A Protocol for Community based Restorative Justice Schemes: Consultation and Equality Impact 
Assessment, September 2006 Appendix 2, para 2 

40 Ibid para 11 
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 Inspection and accreditation of schemes 

• Schemes would be required to confirm in writing to Criminal Justice Inspection 
Northern Ireland that they are willing to adhere to the draft Protocol. They would 
agree to undergo an initial inspection before commencing their operations under 
the draft Protocol. Having inspected the scheme, and if the Inspectorate is satisfied 
that the requirements of the draft Protocol are being met, it would inform the 
Northern Ireland Office (NIO), which would maintain a list of accredited schemes. 
A scheme may be removed from the list if it is failing to meet the requirements of 
the draft Protocol. Cases would only be referred to accredited schemes. 

• Once operating, schemes would be subject to regular unannounced inspections. 
Inspections would initially be carried out on a pilot basis and will include, among 
other things, the examination of: records of offenders and offences; complaints 
mechanisms and actual complaints; up to date awareness of human rights issues; 
and training initiatives. Access may also be required to the schemes’ records on 
their wider, non-criminal activities.  

Suitability of staff 

• In order to comply with human rights standards and to promote confidence in the 
criminal justice system, schemes would be required to assess the suitability of their 
staff. The draft Protocol states that “it would clearly be unacceptable for anyone 
involved in paramilitary activity or criminality to be involved in this work”.41 The 
Protection of Children and Vulnerable Adults (POCVA) framework will be used as 
a method of determining individuals’ suitability and schemes must become 
accredited to POCVA for this purpose.42 The POCVA check would uncover 
whether a person has a criminal record and other information which might 
demonstrate a person to be unsuitable for the post. 

• To help determine suitability, a Panel would be established, comprising 
representatives of “statutory bodies”, and will have access to relevant information, 
including criminal records.43 

Complaints system  

• An “independent, external, complaints mechanism” provided by the Probation 
Board for Northern Ireland would be available to victims and offenders who come 
into contact with the schemes.44 Schemes would have to ensure that they provided 

 
41 Northern Ireland Office A Protocol for Community based Restorative Justice Schemes: Consultation and Equality Impact 

Assessment, September 2006, Appendix 2, para 17  

42 The Protection of Children and Vulnerable Adults (Northern Ireland) Order 2003 came into force in April 2005 with the 
aim of improving existing safeguards for children and vulnerable adults by preventing unsuitable people working 
with them in paid or voluntary positions. POCVA requires the Department for Health, Social Services and Public 
Safety in Northern Ireland to maintain a list of individuals who are considered unsuitable to work in a paid/unpaid 
capacity with children and vulnerable adults. 

43 Northern Ireland Office A Protocol for Community based Restorative Justice Schemes: Consultation and Equality Impact 
Assessment, September 2006, Appendix 2, para 17 

44 Ibid, para 22 
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information explaining clearly how a complaint could be made to all with whom 
the schemes deal. The Criminal Justice Inspectorate would inspect on a “regular 
and unannounced basis” schemes’ processes to ensure that they are operating 
properly.45 Where a victim or an offender has a complaint that amounts to a 
criminal offence, the complaint should be referred to the PSNI for investigation. 

Training 

• Schemes would be obliged to arrange training for their staff, on human rights and 
equality legislation, their obligations under criminal law, the workings of the 
criminal justice system, communication, conflict mediation, and victims’ issues. 
Training would be regularly updated and cover any changes in the law.      

 
45 Northern Ireland Office. A Protocol for Community-based Restorative Justice Schemes: Consultation and Equality 

Impact Assessment, September 2006. 
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4 Responses to the draft Protocol 

Direct referral from CRJ schemes to the PSNI 

Existing arrangements 

31. Since their inception, the programmes of NIA have engaged directly with the PSNI and 
police representatives sit in an advisory capacity on their management committees.46 
Through management committee meetings, the police are kept informed of the cases being 
dealt with by NIA. Mr Drew Harris, Assistant Chief Constable with responsibility for 
Criminal Justice, told us that while the police had a “full” relationship with NIA in relation 
to its community based restorative work, it did not “have a close insight”, or the insight it 
would wish, in terms of their restorative work”.47 

32. CRJ Ireland has no relationship with the PSNI and has no police representation on its 
board of management. Nor does it have regular communication with the police on the 
nature of the cases it is dealing with or the outcome of those cases. Until recently, it 
referred serious cases that had come to its attention to Social Services, or the Probation 
Board, rather than directly to the police.48 Mr Jim Auld, Director of CRJ Ireland, told us 
that this situation was changing and that CRJ Ireland was coming to a position whereby “in 
a case of a serious nature”, the first option that it would give an informant is “that they 
should go to the PSNI”.49  

33. We were mindful of the concerns expressed by the Independent Monitoring 
Commission (IMC) in February 2006 about the referral process, in particular, the reports it 
had received that CRJ schemes were actively discouraging referrals to the police and 
dealing with serious crimes outwith their remits50. The IMC noted information it had 
received about people known for their involvement in CRJ schemes (and sometimes 
paramilitary connections) who had exerted improper pressure on victims, alleged 
offenders, or members of their family, engaged in CRJ schemes. This pressure was seen by 
those on whom it was exercised as “intended to secure the disposal of the crime without 
recourse to the criminal justice system, including the police, for example, by requiring the 
alleged offender to move to another location or to refrain from visiting certain places in the 
future”.51 An additional feature of the accounts reported to the IMC was the nature and 
seriousness of some of the offences that were being dealt with by CRJ schemes which fell 
“outside the scope of ordinary restorative justice schemes”.52 The Commission was of the 
view that the accounts demonstrated: 

 
46 Q 226 

47 Q 421 

48 Q 352 

49 Qq 338, 354 

50 Eighth report of the Independent Monitoring Commission, 1 February 2006, para 2.12 
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“[…] restorative justice being invoked as a means of continuing to exert paramilitary 
control within communities, and of what seems to at least some people living and 
working in those communities as paramilitarism operating under the guise of 
restorative justice”.53  

34. During our inquiry into organised crime,54 we received first hand evidence in private 
that members of CRJ schemes, who were also involved in paramilitary organisations, were 
actively discouraging victims of serious crimes from reporting those crimes to the police 
and encouraging their resolution through CRJ schemes. We were told that schemes were 
being used by paramilitaries as a means of exercising control over communities, creating 
an informal system of justice.  When we asked Mr Jim Auld, Director of CRJ Ireland about 
reports that CRJ schemes were discouraging recourse to the police and acting as an 
alternative to PSNI, he told us that CRJ Ireland is complementary to the police service: 

“I do not know anyone in the organisation who wants to be a policeman or women. 
We have no desire to be an alternative to the police. There is only one police service 
and there can only be one police service.”55  

35. Mr Harry Maguire, Training Officer, CRJ Ireland said that reports that CRJ Ireland was 
acting as an alternative to the PSNI were based on a misunderstanding of its work, and that 
it did not see itself as an alternative to the police.56 He also pointed out that PSNI had made 
referrals to CRJ Ireland where it had received  complaints which could be resolved more 
effectively through the scheme.57 Mr Auld told us that CRJ Ireland officially recognised the 
PSNI as the only legitimate police service in Northern Ireland.58  

36. Representatives of NIA were keen to point out that it was having a positive impact in 
communities because its work was respected. This respect, they argued, had arisen over 
time and was not the result of paramilitary involvement in the scheme’s work and the fear 
that this created in communities. NIA were emphatic that the schemes dealt only with low 
level crime and anti-social behaviour.59  

Direct Referral under the draft Protocol  

37. One of the key concerns that emerged from the consultation on the guidelines was the 
capacity for CRJ schemes to use third parties, including the Probation Board, to avoid 
direct engagement with the police. The draft Protocol now makes it a requirement for CRJ 
schemes to refer all offences and offenders that come to their attention directly to the 
police. 
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38. Northern Ireland Alternatives told us that they would continue to work closely with the 
police under the draft Protocol and would directly refer cases to the PSNI.60 Despite 
accepting the PSNI as the only legitimate police service in Northern Ireland in public 
session, CRJ Ireland has since made it clear in its response to the draft Protocol that it will 
not participate in its “practical implementation” on the grounds that “a large majority of 
the people” in the areas in which it works are “opposed to active engagement with the 
Police Service of Northern Ireland”.61 When there is a political resolution to policing, it 
states that it “will take the necessary risk to develop a direct relationship with the PSNI”.62 
In the interim, it notes that people should be free to choose to go directly to the PSNI and 
that its projects were “increasingly advising people to seek assistance from the police in 
appropriate cases”.63 

39. Dr Garret Fitzgerald expressed concern that the requirement for CRJ “to 
communicate” details about offences and offenders to the police (paragraph nine, draft 
Protocol) left it open to the schemes to “merely write to the police […] without having any 
direct personal contact with them or being available to discuss the matter with them”.64 He 
argued that the word “communicate” needed to be qualified to allow the police to request, 
if necessary, personal contact with members of CRJ schemes to clarify any outstanding 
matters.65 

40. Sir Hugh Orde, Chief Constable of the PSNI, told us that he saw police involvement in 
community based restorative justice schemes “as utterly non negotiable” and that their 
integration into the formal criminal justice system was essential.66 He believed that the 
confidence which the Nationalist community had in policing was increasing and that while 
CRJ Ireland was in a process of transition, there was a need for immediate direct 
engagement between CRJ Ireland and the police.67  He said: 

“We have got to make that leap of faith, as has he [Mr Jim Auld], and say it [CRJ 
Ireland] now needs to be embedded in the system and not ancillary to it”.68 

41. Sir Hugh Orde believed that if Sinn Fein decided to support policing, it would make the 
process easier in that police officers would be “seen as more acceptable to the wider 
republican community”.69 Mr Drew Harris, Assistant Chief Constable, told us that the 
police expected to have a fuller exchange of information with schemes under the draft 
Protocol, particularly NIA, and to be more informed of their activities. The PSNI envisaged 
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that those police officers who have worked in the communities in which the schemes are 
based and are aware of local issues, would develop relationships with the schemes.70 

42. Mr David Hanson MP, Minister of State at the Northern Ireland Office with 
responsibility for Criminal Justice, acknowledged that he had “got it wrong” in relation to 
the guidelines and that he had reissued them in the firm belief that there was a need for 
greater police involvement in the referral process.71 He told us that it was important that 
the police and the PPS have central roles in determining whether low level criminal 
offences should be referred to CRJ schemes because it would be entirely unacceptable for 
the schemes themselves to act as the police and to judge what cases should be prosecuted 
and which should not.72 He added that: 

“[…] we need to put the police at the centre of it because we cannot have, 
particularly in the fiery circumstances of parts of Northern Ireland, an alternative 
policing and criminal justice system that dishes out its own level of justice with no 
relation to that criminal justice system”.73 

43.  The Minister was emphatic that those schemes that did not sign up to the terms of the 
draft Protocol and refused to cooperate with the police “will not receive Government 
support, will not be engaged formally with the criminal justice system, and will not be 
eligible for funding from the Government in any way, shape or form”.74   

44. The requirement in the draft Protocol for CRJ schemes to refer offences directly to 
the PSNI is critical to building public confidence in the work of the schemes and the 
wider criminal justice system in Northern Ireland. We welcome the Minister’s 
commitment to ensuring that the requirement for cooperation with the police is non 
negotiable and will be fully enforced. While we recognise that a political resolution to 
the issue of policing has not yet been achieved, we are disappointed that CRJ Ireland 
has decided not to formalise its relationship with the police by signing up to the draft 
Protocol, particularly since it expressed to us in public session an unambiguous wish to 
cooperate more fully with the police. Securing and sustaining confidence in CRJ 
schemes requires them to communicate fully and directly with the PSNI.  

The advisory panel 

45. The draft Protocol states that an advisory panel may be set up to have a preliminary 
discussion about the suitability of dealing with an offence by way of community restorative 
justice. The Panel would include representatives of the CRJ scheme, the PSNI, the 
Probation Board and Youth Justice Agency. 

46. A number of witnesses questioned whether there was a need for the advisory panel. The 
Rt Hon Lord Clyde argued that the draft Protocol “engages in excessive procedures”, 
particularly in relation to the referral process which “could gum up the whole smooth 
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working of the scheme and […] prejudice its proper operation.75 The view of Drew Harris, 
Assistant Chief Constable, was that the panel added an unnecessary layer to the referral 
process.76 He told us that advisory panels are used in England and Wales “post sentence to 
consider restorative outcomes” and that the idea had been brought across to Northern 
Ireland, but that it was not appropriate in the draft Protocol.77 The Northern Ireland 
Policing Board held the view that there was no need for the panel and argued that it should 
be removed.78 

47. The Minister explained that the purpose of the proposed advisory panel is to discuss 
“broad issues”, including the type of low level offence that should be referred to a scheme, 
but the final decision on whether to refer a case to a CRJ scheme would rest firmly with the 
PPS.79  

48. The draft Protocol proposes that the advisory panel may be established so that the 
suitability of cases can be discussed in detail. We received evidence from the Public 
Prosecution Service, the PSNI and others that this would introduce an additional layer 
to an already complex referrals process. We recognise the importance of the work that 
the advisory panel would do, but are persuaded by this evidence, because we believe that 
inordinate delay would mitigate the effectiveness of the schemes. However, we believe 
that there should be a formal consultative process involving the police. 

Defining low level crime 

49. The draft Protocol applies to cases where CRJ schemes deal, or seek to deal with low 
level criminal offences.80 Those offences “must be passed via the police to the Public 
Prosecution Service who will refer suitable low level offences back to schemes to be dealt 
with in accordance with the Protocol”.81 “More serious offences, including sexual offences, 
or cases of domestic violence” are outwith the schemes’ remits.82 The draft Protocol does 
not apply to “non-criminal matters, or to anti-social behaviour which does not reach the 
criminal level”.83   

50. No definition of “low level crime” is provided in the draft Protocol and we heard mixed 
views on whether there was a need to define it more fully. Dr Duncan Morrow, Chief 
Executive of the Community Relations Council, told us that it was essential that the draft 
Protocol provide a list of those crimes which were capable of being dealt with by CRJ 
schemes, or minimally a list of those crimes which the schemes cannot deal with. He 
believed that the latter list should include “[…] violence against the person, threats against 
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the person or anything which would constitute a direct violation of a person’s safety.”84 The 
view of Mr Brian McCaughey, Chief Probation Officer, Probation Board for Northern 
Ireland, was that the term “low level crime” was vague and that a definition, along with 
examples, of low level crime was required.85  

51. However, the Rt Hon Lord Clyde told us that it was “extraordinarily difficult to devise a 
sufficient definition” and that low level crime could be easily identified by those who 
worked in CRJ schemes, the police and PPS.86 Mr Jim Auld, Director of CRJ Ireland, 
shared this view.87 Ms Olwen Lyner, Chief Executive of NIACRO, told us that the 
Association would welcome discussions between criminal justice agencies on the concept 
of low level crime, but that it was against having “overly tight definitions” which could 
“work against the development of the schemes and public confidence in them”.88 The view 
of Mr Tom Winston, Manager of NIA, was that defining low level crime would make 
“things very rigid” and would prevent schemes from working flexibly.89 Sir Alasdair Fraser, 
Director of Public Prosecutions, whom the Committee met in private, was opposed to the 
suggestion that a list of low level offences could be defined and argued that discretion 
should be left to the prosecutor  to weigh the individual circumstances of each case. Sir 
Hugh Orde told us that having a “hard definition” of low level crime would be unhelpful, 
that flexibility was required and that police officers tended “to know what low level crime is 
when they see it and what is appropriate and what is not”.90    

52. The Minister told us that the draft Protocol deliberately did not define low level crime 
“because the police and Public Prosecution Service have wished to have flexibility”.91 He 
explained that if a person commits an assault, but has had no previous record of assault, it 
may be more satisfactory for that person to go through a restorative rather than court 
process. However, if the person has carried out serial assaults, the Public Prosecution 
Service (PPS) would decide to put that person through the courts.92 The Minister’s view 
was that having a strict definition of low level crime would restrict the flexibility of the 
police and PPS in deciding the best course of action for individual cases.93    

53. The “non-criminal” activities of CRJ schemes, which make up the majority of their day 
to day work, does not fall within the draft Protocol and will remain unregulated. When we 
asked the Minister about whether this could give rise to semi-policing of a community, he 
said that the non-criminal activity work of the schemes would form part of the inspection 
regime of the Chief Inspector of Criminal Justice and would be fully inspected.94  
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54. We heard strong evidence that the Public Prosecution Service requires discretion 
when weighing the individual circumstances of each case referred to it, and that having 
a definition would impede this. We also acknowledge that in coming to a decision on 
any particular instance, the prosecutor would necessarily have to take into account not 
merely the crime itself but the record of the perpetrator. We welcome the Minister’s 
assurance that the non-criminal aspects of CRJ schemes, which make up the majority of 
their workloads, will be subject to proper inspection by the Chief Inspector of Criminal 
Justice. 

55. If the Protocol is to have the desired effect, it is essential that the Government 
monitor its workings very closely, conducting regular periodic reviews (at least once a 
year) of the type of offences that are being dealt with by CRJ schemes.   

Funding 

56. The majority of funding received by both CRJ Ireland and NIA is from charitable 
sources. We were told that the funding provided by Atlantic Philanthropies had run out, in 
the case of NIA, in June 2006 and would formally end for CRJ Ireland in March 2007. See 
paragraphs 16 and 25. 

57. Ms Debbie Watters, Training Officer, NIA, told us that the ending of funding from 
Atlantic Philanthropies had led to staff cuts.95 IMPACT had already lost two full time 
members of staff and the manager of East Belfast Alternatives was due to leave at the end of 
December 2006.96 She anticipated that NIA would lose several other members of staff 
between December 2006 and Easter 2007 because of funding shortages.97 It was her view 
that the consultation process on the guidelines had been “dragged out” to pander to “the 
wider policing debate and, more specifically, the policing debate with Sinn Fein and 
republicanism” and that delay had exacerbated the funding problems.98 Ms Watters  told us 
that there was an embargo on Northern Ireland Office funding for all CRJ schemes until 
Sinn Fein supported policing.99 Despite this apparent embargo, Greater Shankill 
Alternatives had recently been awarded £60,000 from the Department of Social 
Development. When NIA sought an explanation as to why this programme had secured 
Government funding while others had failed, it was told by the Department, that the 
application had “just slipped through the net”.100   

58. Mr Jim Auld of CRJI told us that the ending of funding from Atlantic Philanthropies 
meant that two of the scheme’s Belfast projects were not “far off closing” and that a project 
in Newry was about to close.101 We were told, however, that CRJ Ireland schemes would 
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continue to function on a voluntary basis.102 Mr Auld had a view on where the blame lay 
for the position in which NIA found itself : 

“The difficulties that Alternatives find themselves in are entirely our fault because of 
the politics of the situation. For me it shows up that the whole difficulty with 
restorative justice is political […] The fact that the NIO are insisting that we need to 
have a relationship with the PSNI in order to gain funding gives a lie to Alternatives 
who do have a relationship with the police and they still cannot get funding”.103   

59. We were told that the politicisation of the debate had tarnished the reputation of CRJ 
schemes. Mr Tom Winston, NIA, said that one of the key problems was that a clear 
distinction had not been drawn between CRJ Ireland and Northern Ireland Alternatives.104 
He pointed out that NIA had a productive relationship with CRJ Ireland but that the 
debate on CRJ schemes had not highlighted the key differences between the schemes, 
including NIA’s cooperation and engagement with the police.105 

60. We were also told about the cost-effectiveness of restorative justice schemes. Ms 
Watters told us that the cost of keeping a person in prison in Northern Ireland for a year 
was approximately £85,000 while it cost only £1,000 to put a young person through NIA’s 
“intensive support programme” which kept a young person out of the formal criminal 
justice system.106 She also estimated that the work that NIA had carried out in preventing 
punishment beatings and shootings had saved the criminal justice system a substantial sum 
of money given that the average cost to the system of a punishment attack was between 
£30,000 and £100,000.107   Sir Hugh Orde agreed that CRJ schemes provided value for 
money.108 He emphasised that the schemes were keeping young people out of the judicial 
system, avoiding criminal convictions for minor offences, which by definition was “an 
awful lot cheaper than locking someone up”.109  

61. The Minister was adamant that until “minimum standards” had been agreed for the 
operation of CRJ schemes, the Government could not consider funding CRJ schemes in 
the future.110 He hoped that the schemes would sign up to the draft Protocol in the early 
part of the new year, receive accreditation from the Northern Ireland Office, and be able 
“to apply legitimately for any source of funding available” within the Northern Ireland 
Departments.111 While there was no specific budget allocation for restorative justice, the 
Department for Social Development (DSD) had a resource stream for neighbourhood 
renewal and it would be open to accredited schemes that were complying with the 
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standards of the draft Protocol to apply to DSD and other Departments.112 The Minister 
also believed that if schemes failed to sign up to the terms of the draft Protocol, funders 
from the charity sector and private funders should be made aware that the scheme was 
operating outwith the draft Protocol and without Government support.113 

62. We recognise the extremely valuable work being carried out by CRJ schemes in local 
communities in Northern Ireland and the cost-effectiveness of that work. We regret 
that the debate on the schemes’ work and their funding has become so heavily 
politicised. NIA has demonstrated its commitment to engaging with the police and has 
been successfully, although inadvertently, granted funding by the Department of Social 
Development (DSD). We recommend that the Government provide gap funding to 
those schemes that would qualify under the draft Protocol and that involve the PSNI.  
We believe that public funding should be made available for all restorative justice 
schemes which meet the standards of the draft Protocol through a dedicated DSD 
budget line, and not through seemingly haphazard allocations of different DSD 
budgets.  

63. We note that those schemes that sign up to the draft Protocol will receive formal 
recognition from the Government which will help them to obtain Government 
funding, but also funding from charities and businesses. Until the draft Protocol is 
finalised, we call on the Government to provide support and encouragement to 
schemes to seek out funding from other sources. 

64. Both our witnesses from the schemes and also the Chief Constable pointed out that 
those living in parts of Northern Ireland not covered by the schemes were at something 
of a disadvantage. The general impression that we received from those whom we met 
was that depoliticised schemes should cover the whole of Northern Ireland. This is a 
judgment with which we concur. 

The independent, external complaints mechanism 

65. The draft Protocol states that an “independent, external complaints mechanism” 
available for victims and offenders who come into contact with the schemes will be 
provided by the Probation Board for Northern Ireland. Mr Tom Winston, Manager, 
Northern Ireland Alternatives believed that a complaints mechanism was necessary, but 
that it should not be provided by the Probation Board on the basis that it gave rise to a 
conflict of interest.114 He argued that this conflict arose from the fact that representatives of 
the Probation Board sit on NIA’s management committees and the Probation Board was a 
potential funder of the scheme’s work. He believed that the complaints mechanism should 
represent the wider community and could benefit from the input of the community and 
voluntary sector.115 Include Youth believed that the Probation Board “could potentially 
have up to five different roles” under the draft Protocol and that there could be a conflict 
between the Board’s role as a potential funder of the schemes and its proposed role in 

 
112 Q 479 

113 Q 515 

114 Q 295 

115 Q 285 



22     

 

 

providing the complaints mechanism.116 Ms Olwen Lyner, Chief Executive of the Northern 
Ireland Association for the Care and Resettlement of Offenders shared this view and 
argued that greater transparency could be achieved if the complaints mechanism was 
provided by “an ombudsman outside the system”.117 She explained that Northern Ireland 
had an Ombudsman for the police and for prisoners and that there was a need for a 
criminal justice Ombudsman to examine complaints about the criminal justice system, 
including CRJ schemes.118  

66. The Minister told us that the Criminal Justice Board had considered in detail the 
question of who should provide the independent complaints mechanism and had 
concluded that it should be the Probation Board.119 The Government did not wish to 
establish “an alternative expensive bureaucracy which may or may not have a severe 
input”.120 The Board already has a complaints mechanism operated by three of its members 
and is “generally regarded as successful, very independent, impartial”.121 The Minister 
acknowledged that the Probation Board could be a potential funder of the schemes but that 
he had to look at the issue “in the round”.122   

67. It is vital that the independent external complaints mechanism commands 
widespread support and confidence. The evidence we received reveals concerns about 
the independence of the Probation Board given their role within the management 
committees of Northern Ireland Alternatives and the fact that they could potentially 
fund CRJ schemes in the future. We urge the Government to acknowledge these  
misgivings and ensure that any committee of the Probation Board asked to tackle this 
task be reinforced with representatives from the wider community and the voluntary 
sector. 

Suitability of CRJ Staff 

68. The draft Protocol notes that CRJ schemes must assess the suitability of their staff. The 
Protection of Children and Vulnerable Adults (POCVA) framework will be used to 
determine an individual’s suitability and schemes must become accredited to POCVA for 
this purpose. To help determine suitability, a Suitability Panel will be set up, comprising 
representatives of “statutory bodies”, which will have access to relevant information, 
including criminal records.123  

69. Include Youth believed that the proposed Suitability Panel interfered with the schemes’ 
“governance arrangements and independent status” and that responsibility for assessing 
suitability of staff should remain with CRJ schemes.124 It also noted that there was no 
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mechanism in the draft Protocol to provide applicants, who have been deemed unsuitable, 
with reasons for their unsuitability.125 Nor had provision been made for an appeals process 
to allow applicants to appeal decisions of the Suitability Panel. The Probation Board argued 
that, in the interests of natural justice, applicants should be able to appeal a decision of the 
Panel.126 Ms Olwen Lyner, NIACRO, told us that while it agreed with the use of the 
POCVA framework as a check on an individual’s suitability, it did not believe that the 
Suitability Panel should have responsibility “for making decisions about people’s 
appropriateness for employment” and that the schemes should retain that responsibility.127 
She too argued that the Panel interfered with the schemes’ governance arrangements and 
independent status, a view shared by the Northern Ireland Human Rights Commission.128 
Dr Garret Fitzgerald told us that while the POCVA framework would uncover whether 
someone had a criminal record, it was “not equipped to determine whether a staff member 
is currently involved in paramilitary activity or criminality”.129 He also believed that a 
provision should be inserted into the draft Protocol to ensure that people whom the police 
have good reason to believe, on the basis of knowledge from the local community, have 
engaged in “intimidatory behaviour or punishment beatings”, cannot be employed by CRJ 
schemes.130   

70. Dr Duncan Morrow, Chief Executive of the Community Relations Council, agreed that 
a person involved in working with young people should be vetted and that there was a need 
for a procedure to ensure that those charged with carrying out justice were fit to do so.131 
However, it was the view of the Community Relations Council that because of the 
circumstances of Northern Ireland, there were large numbers of people who had 
“histories” but who had moved on in a constructive way . He believed that “where that is 
evidenced to be the case” there should be no barriers to their engagement in the future”.132 

71. We were told that both CRJI and NIA employed staff who were former paramilitaries. 
Mr Winston, Manager of NIA, told us that while former paramilitaries are employed by 
NIA, the majority of staff had no paramilitary background.133   

72. Sir Hugh Orde told us that people must have confidence that the staff of CRJ schemes 
are “people […] one would expect to have a role” in the schemes, that they have “no 
substantial previous convictions” and “there is no intelligence to suggest they are members 
of illegal organisations”.134  Assistant Chief Constable Drew Harris explained that the 
POCVA framework required the police to supply information about an individual’s 
criminal convictions, but also reports of criminal offences for which no prosecution 
followed, and any intelligence demonstrating, for example a person’s involvement in 
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punishment beatings.135 His view was that the POCVA arrangements “have been in place 
for some time and work well”.136 

73. The Minister noted that the Panel is likely to be made up of representatives of the 
Youth Justice Agency, the Probation Board and Northern Ireland Policing Board who 
would receive advice from the police on the suitability of individuals.137 The police would 
have access to information that would demonstrate whether a person is involved in a 
paramilitary organisation.138 The Minister said that his assessment was that if anybody had 
a conviction of a serious nature, since the Belfast Agreement (1998) then “they are 
automatically excluded from working in these schemes”.139 He made clear that: 

“Any individual who is still involved in paramilitary activity […] cannot legitimately, 
in my view, work on the schemes and entrench […] the paramilitary role in 
society”.140 

 He said that the Government had laid down a clear break line but those with serious 
convictions before the Belfast Agreement 1998 would be able to work on the schemes.141 

74. Like the Chief Constable, we recognise that there can be constructive opportunities 
within these schemes for individuals with previous criminal convictions to serve their 
communities, but there has to be a sensitive mechanism to ensure that those who have 
repudiated their past have indeed done so. Ensuring that CRJ schemes are staffed by 
suitable individuals with no current paramilitary connections and or involvement in 
paramilitary organisations is crucial to building confidence in the schemes and to 
removing suspicion that they are a front for paramilitary organisations. We were told 
that the POCVA framework will be used by schemes to determine whether a person has 
previous criminal convictions or been charged with an offence. We believe that this 
framework, backed up by the Suitability Panel, could be an appropriate and suitably 
rigorous  means of determining suitability so long as the panel is able to take fully into 
account intelligence received from the police and the local community.  

The potential for delays 

75. A number of witnesses expressed concern that the draft Protocol sets out an over-
elaborate process which could slow down the delivery of justice and create delays. The Rt 
Hon Lord Clyde told us that while the draft Protocol states that the police and PPS will seek 
to fast-track the consideration of cases, he did not believe that was “good enough”.142 Mr 
Kit Chivers, Chief Inspector of Criminal Justice, also expressed concern that the schemes 
envisaged under the draft Protocol are likely to be “quite bureaucratic” and the processes 
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over legalistic.143 He accepted that there was a need to regulate CRJ schemes, but argued 
that part of the advantage of the schemes as they are was the “informality of the approach, 
the fact that you can handle cases […] very quickly” and that there was a risk of losing 
these benefits under the draft Protocol.144 He was not convinced that justice would be 
delivered quickly under the draft Protocol: 

“What I am constantly striving for is a system which produces legitimate summary 
justice […], but summary justice which is administered quickly and flexibly and 
actually responds to the needs of the community in relation to particularly 
delinquent people. I am not sure that we have actually got a structure here which 
provides those sort of benefits. We are guarding against the risks, which is perfectly 
right to do, but we are losing some of the benefits”.145  

76. This view was shared by Ms Olwen Lyner, Chief Executive of NIACRO.146 She argued 
that it was important for young people in particular to be able to see and understand “the 
impact of their inappropriate actions as quickly as possible”.147  

77. Sir Hugh Orde expressed concern about the “high level of legal involvement” in the 
draft Protocol.148 He told us that there needed to be a quick and seamless transition 
between the police, PPS and the outcome, but that if there were delays in the transition, the 
benefits of CRJ schemes would “be minimised”.149 He believed that the process would 
“sink” if the PPS required “a huge amount of additional material” before it formed a view 
and made a judgment on whether a case should be referred to a CRJ scheme. Assistant 
Chief Constable Drew Harris said that the detail of how the arrangements would work in 
practice “had not been worked through”.150 He said that he envisaged having dedicated 
police officers who work in the areas in which the schemes are based so that inquiries on 
cases could be conducted  and  a conclusion submitted to the PPS  “within a few days”.151 

78. The Minister told us that a “considerable amount of work” was currently being 
undertaken to reduce delays in processing cases through the criminal justice system. He 
argued that the processes outlined in the draft Protocol “will be a potentially quicker way of 
resolving issues rather than taking them through the courts”.152 He said that discussions 
will be held once the draft protocol had been agreed on how the fast tracking of cases by 
the police and PPS will work in practice.153 The Minister accepted that the draft Protocol 
would “create an extra workload” and “an extra responsibility on a number of agencies”, 
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but that the outcome would be “a greater level of confidence” in the ability of the schemes 
to carry  out their work in local communities.154   

79. Many witnesses expressed deep concern about the potential for the various 
processes of the draft Protocol to create delay in the delivery of justice to those engaged 
in CRJ schemes and to undermine the informality of approach which has worked so 
successfully and has meant that the schemes are able to deal with cases quickly. While 
there is a commitment in the draft Protocol that the police and PPS will seek to fast 
track cases referred to them from schemes, no discussions have taken place between the 
Government, the PSNI and the PPS on how fast tracking will work in practice and the 
potential for the referrals process to give rise to debilitating delays. This is wholly 
unacceptable and has the potential to undermine the effectiveness of CRJ schemes and 
their key benefit of delivering swift, efficient and fair outcomes for victims and 
offenders. We recommend the Government hold discussions immediately with the 
PSNI and the PPS on the practical operation of all aspects of the referral process, and to 
keep this issue under regular review.  

80. The Chief Constable felt that expedition in dealing with cases would be materially 
assisted if there were, as in other parts of the UK, a prosecutor attached to every major 
police station in Northern Ireland.155 We believe that this suggestion is an eminently 
sensible one. 

Inspection 

81. Schemes will be inspected before they commence their operations under the draft 
Protocol and, once operating, will be subject to regular unannounced inspections.156   

82. Mr Kit Chivers, Chief Inspector of Criminal Justice, who will carry out the inspections, 
believed that it was essential that his remit for inspection covered both the criminal and 
non criminal aspects of the schemes’ work.157 He said that their could be no question of a 
scheme deciding that a case falls below “the level of what needs to be reported to the police” 
and that he was very keen to inspect the non criminal activity of the schemes.158 We were 
told that pilot inspections would be carried out initially to allow “first hand observations” 
of the work of the schemes.159 Mr Chivers pointed out that inspections would be carried 
out “without fear or favour” and his Office would report “publicly and frankly” about its 
findings.160  

83. The Schemes themselves welcomed the proposals for the inspection of their work. Ms 
Debbie Watters, Training Officer, NIA, said that NIA had “nothing to fear from 
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inspection” and that it was “an honourable and transparent organisation”.161 She said that 
NIA had met Kit Chivers and encouraged him to carry out inspections of its current work, 
but that he was unable to do so without the consent of the Secretary of State.162 Mr Jim 
Auld, Director, CRJ Ireland, told us that he was supportive of the inspection proposals and 
had similarly encouraged Mr Kit Chivers to conduct inspections of the projects under the 
CRJ Ireland umbrella.163 He was keen to stress, however, that CRJ Ireland should be 
inspected “on a like for like basis” and that it should not be inspected “more rigorously 
than any other organisation”.164  

84. Inspection of schemes is key to maintaining public confidence in the schemes by 
demonstrating that they adhere to the standards laid down in the draft Protocol. We 
welcome the fact that the inspections to be carried out by Criminal Justice Inspection 
Northern Ireland will cover both the criminal and non  criminal aspects of the schemes’ 
work, particularly since the latter activities are outside the scope of the draft Protocol. 
This will provide a more comprehensive and complete insight into the schemes’ work. 
Mr Kit Chivers, Chief Inspector of Criminal Justice, argued that inspections should be 
carried out annually and on an unannounced basis.165 We agree with this proposal. 

85. We have just one concern in this regard. Mr Chivers did point out to us that in 
order to mount regular inspections he would have to divert resources from other tasks, 
and whilst he made no specific request for an increase in the size of the Inspectorate, we 
think this is a matter which ministers should monitor and be prepared to address. 

Training 

86. In his paper, Dr Fitzgerald stresses the importance of making provision for 
adequate independent training for CRJ staff to be undertaken by an independent body 
such as Criminal Justice Inspection Northern Ireland (CJINI).166 We believe that this 
suggestion should be implemented. 
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5 Conclusions 
87. We are deeply concerned by any evidence of paramilitary involvement in CRJ 
schemes and the opportunities that this creates to perpetuate paramilitary control of 
communities. No support should be given to any organisation that purports to be a 
separate system of justice or serves as a front for paramilitaries.   

88. However, we were impressed by the work done by the community restorative justice 
schemes that we visited. There are a number of schemes that successfully work in close 
cooperation with the police. We believe that community restorative justice has an 
important role to play in the criminal justice system in Northern Ireland, and provides 
a very cost-effective means of dealing with low-level criminal activities and anti-social 
behaviour. However this role must be complementary to and not parallel to the work of 
the police, the PPS and the courts.  

89. We fully endorse the requirement proposed in the draft Protocol for schemes to 
communicate knowledge of offences directly to the police.  However, we conclude that 
the proposed panel to advise on the suitability of an offence to be dealt with through a 
community restorative justice system would be an unnecessary bureaucratic burden.  
We also conclude that attempts to define in precise terms the scope of “low level crime” 
appropriate for the schemes to deal with would be counterproductive. 

90. We are particularly concerned that IMPACT and other NIA schemes, which claim 
that they are willing to sign up to the draft Protocol without delay, are concerned that 
an interruption in their funding will jeopardise their work. We call on the Government 
to ensure that these schemes do not become victims of the “political” negotiations over 
policing.  We also recommend the setting aside of earmarked government funds for the 
support of these schemes in the future. 

91. While we endorse the need for an independent complaints system to be available to 
those who are affected by these schemes, we are unconvinced that the Probation Board 
is the body likely to command the greatest degree of confidence. 

92. We endorse the case for vetting of those working on the schemes by a Panel to 
ensure that the public can be confident that they are not staffed by people with any 
serious criminal convictions since Good Friday 1998 or any paramilitary involvement 
since then.  

93. Any restorative justice scheme must be transparent and open to inspection. It is 
essential that schemes sign up to the fundamental standards of the draft Protocol and 
develop close associations with the agencies of the formal criminal justice system. If 
they do not, they can have no claim on public confidence in their operations and will 
continue to arouse suspicion that they are a front for paramilitaries.   

94. However, any system of regulation must balance the need to maintain public 
confidence in these schemes with a recognition that their effectiveness depends, at least 
in part, on their informal and community-based nature, and the speed with which they 
can operate.  The Department needs to take urgent steps to ensure that the more formal 
approach enshrined in the draft Protocols does not compromise  this efficiency. 
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95. With the reservations outlined above, we endorse the draft Protocol as the basis for 
encouraging the development of community restorative justice schemes and building 
confidence in them. We are bound to agree with those of our witnesses who felt that the 
Government had taken an inordinately long time to address this issue and produce the 
draft Protocol. We therefore urge the Government to respond to this Report before 7 
March 2007. 
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Conclusions and recommendations 

1. The requirement in the draft Protocol for CRJ schemes to refer offences directly to 
the PSNI is critical to building public confidence in the work of the schemes and the 
wider criminal justice system in Northern Ireland. We welcome the Minister’s 
commitment to ensuring that the requirement for cooperation with the police is non 
negotiable and will be fully enforced. While we recognise that a political resolution to 
the issue of policing has not yet been achieved, we are disappointed that CRJ Ireland 
has decided not to formalise its relationship with the police by signing up to the draft 
Protocol, particularly since it expressed to us in public session an unambiguous wish 
to cooperate more fully with the police. Securing and sustaining confidence in CRJ 
schemes requires them to communicate fully and directly with the PSNI.  (Paragraph 
44) 

2. The draft Protocol proposes that the advisory panel may be established so that the 
suitability of cases can be discussed in detail. We received evidence from the Public 
Prosecution Service, the PSNI and others that this would introduce an additional 
layer to an already complex referrals process. We recognise the importance of the 
work that the advisory panel would do, but are persuaded by this evidence, because 
we believe that inordinate delay would mitigate the effectiveness of the schemes. 
However, we believe that there should be a formal consultative process involving the 
police. (Paragraph 48) 

3. We heard strong evidence that the Public Prosecution Service requires discretion 
when weighing the individual circumstances of each case referred to it, and that 
having a definition would impede this. We also acknowledge that in coming to a 
decision on any particular instance, the prosecutor would necessarily have to take 
into account not merely the crime itself but the record of the perpetrator. We 
welcome the Minister’s assurance that the non-criminal aspects of CRJ schemes, 
which make up the majority of their workloads, will be subject to proper inspection 
by the Chief Inspector of Criminal Justice. (Paragraph 54) 

4. If the Protocol is to have the desired effect, it is essential that the Government 
monitor its workings very closely, conducting regular periodic reviews (at least once 
a year) of the type of offences that are being dealt with by CRJ schemes.   (Paragraph 
55) 

5. We recognise the extremely valuable work being carried out by CRJ schemes in local 
communities in Northern Ireland and the cost-effectiveness of that work. We regret 
that the debate on the schemes’ work and their funding has become so heavily 
politicised. NIA has demonstrated its commitment to engaging with the police and 
has been successfully, although inadvertently, granted funding by the Department of 
Social Development (DSD). We recommend that the Government provide gap 
funding to those schemes that would qualify under the draft Protocol and that 
involve the PSNI.  We believe that public funding should be made available for all 
restorative justice schemes which meet the standards of the draft Protocol through a 
dedicated DSD budget line, and not through seemingly haphazard allocations of 
different DSD budgets.  (Paragraph 62) 
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6. We note that those schemes that sign up to the draft Protocol will receive formal 
recognition from the Government which will help them to obtain Government 
funding, but also funding from charities and businesses. Until the draft Protocol is 
finalised, we call on the Government to provide support and encouragement to 
schemes to seek out funding from other sources. (Paragraph 63) 

7. Both our witnesses from the schemes and also the Chief Constable pointed out that 
those living in parts of Northern Ireland not covered by the schemes were at 
something of a disadvantage. The general impression that we received from those 
whom we met was that depoliticised schemes should cover the whole of Northern 
Ireland. This is a judgment with which we concur. (Paragraph 64) 

8. It is vital that the independent external complaints mechanism commands 
widespread support and confidence. The evidence we received reveals concerns 
about the independence of the Probation Board given their role within the 
management committees of Northern Ireland Alternatives and the fact that they 
could potentially fund CRJ schemes in the future. We urge the Government to 
acknowledge these  misgivings and ensure that any committee of the Probation 
Board asked to tackle this task be reinforced with representatives from the wider 
community and the voluntary sector. (Paragraph 67) 

9. Like the Chief Constable, we recognise that there can be constructive opportunities 
within these schemes for individuals with previous criminal convictions to serve 
their communities, but there has to be a sensitive mechanism to ensure that those 
who have repudiated their past have indeed done so. Ensuring that CRJ schemes are 
staffed by suitable individuals with no current paramilitary connections and or 
involvement in paramilitary organisations is crucial to building confidence in the 
schemes and to removing suspicion that they are a front for paramilitary 
organisations. We were told that the POCVA framework will be used by schemes to 
determine whether a person has previous criminal convictions or been charged with 
an offence. We believe that this framework, backed up by the Suitability Panel, could 
be an appropriate and suitably rigorous  means of determining suitability so long as 
the panel is able to take fully into account intelligence received from the police and 
the local community.  (Paragraph 74) 

10. Many witnesses expressed deep concern about the potential for the various processes 
of the draft Protocol to create delay in the delivery of justice to those engaged in CRJ 
schemes and to undermine the informality of approach which has worked so 
successfully and has meant that the schemes are able to deal with cases quickly. 
While there is a commitment in the draft Protocol that the police and PPS will seek 
to fast track cases referred to them from schemes, no discussions have taken place 
between the Government, the PSNI and the PPS on how fast tracking will work in 
practice and the potential for the referrals process to give rise to debilitating delays. 
This is wholly unacceptable and has the potential to undermine the effectiveness of 
CRJ schemes and their key benefit of delivering swift, efficient and fair outcomes for 
victims and offenders. We recommend the Government hold discussions 
immediately with the PSNI and the PPS on the practical operation of all aspects of 
the referral process, and to keep this issue under regular review.  (Paragraph 79) 
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11. The Chief Constable felt that expedition in dealing with cases would be materially 
assisted if there were, as in other parts of the UK, a prosecutor attached to every 
major police station in Northern Ireland. We believe that this suggestion is an 
eminently sensible one.(Paragraph 80) 

12. Inspection of schemes is key to maintaining public confidence in the schemes by 
demonstrating that they adhere to the standards laid down in the draft Protocol. We 
welcome the fact that the inspections to be carried out by Criminal Justice Inspection 
Northern Ireland will cover both the criminal and non  criminal aspects of the 
schemes’ work, particularly since the latter activities are outside the scope of the draft 
Protocol. This will provide a more comprehensive and complete insight into the 
schemes’ work. Mr Kit Chivers, Chief Inspector of Criminal Justice, argued that 
inspections should be carried out annually and on an unannounced basis. We agree 
with this proposal. (Paragraph 84) 

13. We have just one concern in this regard. Mr Chivers did point out to us that in order 
to mount regular inspections he would have to divert resources from other tasks, and 
whilst he made no specific request for an increase in the size of the Inspectorate, we 
think this is a matter which ministers should monitor and be prepared to address. 
(Paragraph 85) 

14. In his paper, Dr Fitzgerald stresses the importance of making provision for adequate 
independent training for CRJ staff to be undertaken by an independent body such as 
Criminal Justice Inspection Northern Ireland (CJINI). We believe that this 
suggestion should be implemented. (Paragraph 86) 

15. We are deeply concerned by any evidence of paramilitary involvement in CRJ 
schemes and the opportunities that this creates to perpetuate paramilitary control of 
communities. No support should be given to any organisation that purports to be a 
separate system of justice or serves as a front for paramilitaries.   (Paragraph 87) 

16. However, we were impressed by the work done by the community restorative justice 
schemes that we visited. There are a number of schemes that successfully work in 
close cooperation with the police. We believe that community restorative justice has 
an important role to play in the criminal justice system in Northern Ireland, and 
provides a very cost-effective means of dealing with low-level criminal activities and 
anti-social behaviour. However this role must be complementary to and not parallel 
to the work of the police, the PPS and the courts.  (Paragraph 88) 

17. We fully endorse the requirement proposed in the draft Protocol for schemes to 
communicate knowledge of offences directly to the police.  However, we conclude 
that the proposed panel to advise on the suitability of an offence to be dealt with 
through a community restorative justice system would be an unnecessary 
bureaucratic burden.  We also conclude that attempts to define in precise terms the 
scope of “low level crime” appropriate for the schemes to deal with would be 
counterproductive. (Paragraph 89) 

18. We are particularly concerned that IMPACT and other NIA schemes, which claim 
that they are willing to sign up to the draft Protocol without delay, are concerned that 
an interruption in their funding will jeopardise their work. We call on the 
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Government to ensure that these schemes do not become victims of the “political” 
negotiations over policing.  We also recommend the setting aside of earmarked 
government funds for the support of these schemes in the future. (Paragraph 90) 

19. While we endorse the need for an independent complaints system to be available to 
those who are affected by these schemes, we are unconvinced that the Probation 
Board is the body likely to command the greatest degree of confidence. (Paragraph 
91) 

20. We endorse the case for vetting of those working on the schemes by a Panel to 
ensure that the public can be confident that they are not staffed by people with any 
serious criminal convictions since Good Friday 1998 or any paramilitary 
involvement since then.  (Paragraph 92) 

21. Any restorative justice scheme must be transparent and open to inspection. It is 
essential that schemes sign up to the fundamental standards of the draft Protocol and 
develop close associations with the agencies of the formal criminal justice system. If 
they do not, they can have no claim on public confidence in their operations and will 
continue to arouse suspicion that they are a front for paramilitaries.   (Paragraph 93) 

22. However, any system of regulation must balance the need to maintain public 
confidence in these schemes with a recognition that their effectiveness depends, at 
least in part, on their informal and community-based nature, and the speed with 
which they can operate.  The Department needs to take urgent steps to ensure that 
the more formal approach enshrined in the draft Protocols does not compromise  
this efficiency. (Paragraph 94) 

23. With the reservations outlined above, we endorse the draft Protocol as the basis for 
encouraging the development of community restorative justice schemes and building 
confidence in them. We are bound to agree with those of our witnesses who felt that 
the Government had taken an inordinately long time to address this issue and 
produce the draft Protocol. We therefore urge the Government to respond to this 
Report before 7 March 2007. (Paragraph 95) 
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Formal minutes 

Wednesday 17 January 2007 

Members present: 

Sir Patrick Cormack, in the Chair 

Mr David Anderson 
Mr John Battle 
Mr Christopher Fraser 
Lady Hermon 

 Mr Denis Murphy 
Mr Stephen Pound 
Mr Sammy Wilson 

 

Draft Report (The Draft Protocol for Community-based Restorative Justice Schemes), 
proposed by the Chairman, brought up and read. 

Ordered, That the Chairman’s draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1 to 91 read and agreed to. 

Paragraph 92 read. 

Question put, That the paragraph stand part of the Report. 

The Committee divided. 

Ayes, 6 
 
Mr David Anderson 
Rt Hon John Battle 
Mr Christopher Fraser 
Lady Hermon 
Mr Denis Murphy 
Mr Stephen Pound 

 Noes, 1 
 
Mr Sammy Wilson 

Paragraph agreed to. 

Paragraphs 93 to 95 read and agreed to 

Resolved, That the Report be the First Report of the Committee to the House. 

Ordered, That the Chairman do make the Report to the House. 

Ordered, That the provisions of Standing Order No. 134 (Select Committees (reports)) be 
applied to the Report. – (The Chairman,) 

Ordered, That the Appendices to the Report be Reported to the House. – (The Chairman.) 

[Adjourned till a date and time to be announced by the Chairman 
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5. Delay and Bureaucracy

5.1 We have significant concerns around how the Protocols could result in unacceptable delay in due
process being administered. One of the advantages of the community-based restorative approach is that it
is less bureaucratic and therefore can more swiftly seek to find a resolution to the problems identified.
Evidence shows that the more quickly an incident is dealt with, the more eVective and positive outcomes are
likely to for both the young person who has engaged in the problematic behaviour and the person who has
fallen victim to this behaviour. However, the current proposals set out a structure which is potentially
cumbersome and in our view could result in undue delay and therefore justice denied to those (young people,
victims and communities) who would participate in the Scheme. We are concerned that this could both
seriously diminish the positive impact which the scheme could have in the lives of individuals and families,
as well as undermine confidence and standing within the local communities. While the Protocols state that
the police and PPS will “seek to fast-track the consideration of cases forwarded by schemes” we wish to see
a clearer indication of the timescales envisaged by the NIO as being reasonable and proportionate, given
that this is low level crime. We recommend removal of the phrase “seek to”. Include Youth recommends
that both the police and PPS identify a senior oYcial who has overall responsibility for the operation of these
Protocols. In addition, the PPS should identify a named Prosecutor within the Service who will be
responsible for working with the Schemes on a day-to-day basis and will make decisions speedily at the
panel. We believe that this is essential to ensure continuity and smooth running of the process, and no delay.

5.2 We note that paragraph 15 of the draft Protocols provides for the possibility to have a degree of
flexibility in regards to the implementation of referral arrangements—we strongly suggest that there is a
presumption that these cases would be dealt with speedily—and that this needs to be defined—with a
maximum period by which the vast majority of cases referred to PSNI should be processed and a decision
taken and communicated to refer to the relevant Scheme. Much of this communication could take place by
telephone or email, in the majority of cases.

5.3 Include Youth is of the view that the current lack of clarity in the Protocols will lead to confusion,
not only for those administering the Schemes, but also for the statutory agencies working alongside them
and that clear criteria is needed to help ensure consistency of decision making and an objective and
transparent process.

5.4 Moreover, we recommend that the Protocols include clear criteria regarding the types of oVences that
will be considered suitable, and to what extent criminal record of the young person will be taken into account
in decision-making processes regarding appropriate referrals.

6. Remit

6.1 Other issues concern the fact that much of the work in some existing community-based restorative
justice schemes is non-criminal in its focus. For example, the work of existing schemes includes victim
support, prevention, community safety, community mediation, and work in schools. No statutory funding
is available to support this work, despite positive evaluations, and we are concerned that children, young
people and the communities in which they live are being denied access to a comprehensive service that could
be made available through CBRJ schemes. We recommend therefore that the Government clarifies the
position with regards to the status of CBRJ schemes engaging in work which is defined and verified as “non-
criminal” and undertake any measures necessary to ensure their survival.

6.2 We need one set of standards to address how to work with children and young people, which will
apply to both the statutory system and to the non-statutory system. We believe that every community in
Northern Ireland should have some form of community restorative justice or early intervention scheme, and
whilst this is being rolled out across the jurisdiction, we trust that children who currently do not have access
to current Schemes will not be penalised. Moreover, we believe that the litmus test of this process will be to
ensure that any two children, who commit the same oVence in diVerent locations within Northern Ireland,
only one of which operates a CBRJ, will be treated equally.

7. Suitability Panel

7.1 The current draft Protocols introduced the concept of a Suitability Panel, whereby representatives
from relevant statutory agencies would receive information about current and prospective CBRJ personnel
and make decisions as to their suitability to work on the Scheme. Include Youth believes this proposal to
be problematic for a number of reasons, many of which we have enunciated in our earlier response to the
February consultation. Firstly, Include Youth believes that the appointment of staV is the responsibility of
the relevant Scheme, as it is for all other independent organisations, in line with formalised and robust
recruitment and selection practices. The proposed introduction of a Suitability Panel we submit interferes
with the Schemes’ governance arrangements and independent status. We believe that the safeguards
required through POCVA go some considerable way to help ensure that only suitable persons will take up
and hold positions within the Community-based Restorative Justice Schemes. In addition, there are useful
guidelines produced by NIACRO entitled Working with Conviction—A guide for Employers which provides
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both the legislative context and practical assistance to organisations who wish to employ personnel who may
have committed an oVence in the past, including politically motivated ex-prisoners, and which addresses
such issues as relevance and seriousness of oVences.

7.2 Secondly, this proposal undermines Schemes attempts to increase wider public confidence in their
activities, something which must form a central tenet of their role to work with all criminal justice bodies
to increase public confidence in the criminal justice system. It is our view that the creation of a Suitability
Panel will only serve to undermine the role and credibility of CBRJ Schemes. It is our assertion that there
is an appropriate support role for relevant statutory agencies.

7.3 Furthermore, given the historical and political context in which this debate is set, Include Youth
would submit that as currently drafted, this model could potentially undermine wider issues of confidence in
the criminal justice system and policing. The Suitability Panel proposes that decisions be taken by statutory
agencies about appointment of individuals to voluntary sector organisations in private, using information
which is not shared to either the individual or the organisation. In addition, there is no proper mechanism
for appeal. It is our strong view that open and transparent processes in respect of recruitment are essential,
and must provide in a systematic way the opportunity for any applicant who has been deemed unsuitable
for employment to seek and be given reasons as to his unsuitability, and to be aVorded the opportunity to
appeal such a decision.

8. Informed Consent

8.1 In order to be children’s rights compliant it is essential that involvement with the Community-based
Restorative Scheme is not only “free and voluntary” (paragraph 6), but is also fully informed as is required
under Article 12 UNCRC, and Article 6 ECHR. There are also issues of capacity in the area of informed
consent for both the formal justice system, and the CBRJ system proposed under the Protocols, for example,
for those with a learning diYculty or disability.

9. Use of Fingerprinting and DNA

9.1 We are disappointed that our observation regarding the proposed use of fingerprinting and DNA
evidence gathering techniques on children in these circumstances, have not been taken on board. We believe
these measures to be disproportionate and unnecessary, and in breach of children’s rights. We therefore
strongly recommend that neither is used with children either in relation to their being considered for referral
to a Scheme or for a formal police caution.

10. Training

10.1 Include Youth is disappointed to note that the recommendation in our previous response, namely
that anyone involved with Community-based Restorative Justice Schemes should receive training on
Children’s rights, Child protection, and how to communicate eVectively with children and young people,
has not been included in the current draft Protocols.

11. Complaints

11.1 We note the proposal that the Probation Board for Northern Ireland will take on the role of
independent external complaints mechanism. This will clearly have both resource and training implications
on PBNI. In addition, it would appear that PBNI could potentially have up to five diVerent roles in relation
to the operation of the CBRJ Protocols and wonder whether there might not be a potential conflict of
interest, in relation to PBNI role as funder of individual Schemes and investigating complaints.

12. Inspection

12.1 As stated in Include Youth’s previous response, Include Youth agrees with the external and
independent inspection role which is detailed in the draft Protocols and agrees that this role should be carried
out by the CJINI, as recommended by the Criminal Justice Review. We agree that the inspection process
should be far-reaching, and that the remit should extend to matters of both criminal and non-criminal
nature, and we recommend that the Schemes should be inspected on the same criteria as statutory
organisations are subject to. We believe that the Protocols should also make reference to the need for the
Inspectorate to examine up-to-date awareness of children’s rights, and ensure that all staV and volunteers
have received up to date training on child protection issues.
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13. Conclusion

13.1 Include Youth intends the above as a constructive contribution to the Northern Ireland AVairs
Committee’s important Inquiry and would welcome the opportunity to discuss any issues raised in our
response. Include Youth is committed to working with all partners to ensure that the rights of children in
conflict with the law are promoted and protected at all stages throughout the criminal justice system. We
strongly believe that community-based restorative justice schemes have played and should continue to play
an important role in delivering positive outcomes for children, families, victims and communities in
Northern Ireland. We welcome government’s attempts to provide a framework which will allow such
schemes to develop and enhance the positive work in which they have been engaged for almost 10 years. We
believe that future guarantees of the credibility of schemes can be established through the adoption of and
compliance with international standards, including principles of good governance, sound management and
auditing, which will also be met by proposals to introduce CJINI Inspection. We recommend that this work
of CBRJ Schemes is acknowledged, supported and consolidated. Finally, it is our view that it will be prudent
and necessary to undertake a process of Review of the Protocols to ensure that they continue to be relevant
in the coming years in line with societal and political developments.

4. Written evidence from the Northern Ireland Policing Board

Background

The Northern Ireland Policing Board (the Board) has closely followed the evolving debate as to how
Community Based Restorative Justice (CBRJ) should be set up and administered in communities across
Northern Ireland.

In this context, the Board submitted a detailed response to the NIO in relation to the Draft Guidelines
on Community Based Restorative Justice (the Guidelines). This document is attached for information at
Annex 1 (not printed). In addition, correspondence with the Minister is available should the Committee wish
to be provided with copies.

The Board also met with both the Secretary of State, Peter Hain MP and the NIO Security Minister,
David Hanson MP to seek further clarification as to issues of concern with regard to CBRJ. In this context
the Board was encouraged when the Secretary of State, in meeting with the Board on 11 October 2006,
stated:

“that if outstanding issues surrounding these schemes [CBRJ] could not be resolved to the
satisfaction of the Board then Government would not proceed”.

The Board would draw the Committee’s attention to the position put forward in their original submission,
attached at Annex 1 (not printed):

“The Board considers it is quite inappropriate that the Government should propose that schemes
withholding recognition from the PSNI may, nevertheless, participate in the criminal justice
system without first requiring their full endorsement of the vitally important role of the police
within the criminal justice system. As such it is diYcult to see how schemes which do not endorse
the police could be said to ‘help promote confidence in the criminal justice system’ which is
described as a common aim and a responsibility on the part of all those involved in operating the
guidelines.

In light of this, the Board takes the position that, if any scheme is to receive the endorsement of
the State by being permitted to participate in the criminal justice system in the manner envisaged
in the Draft Guidelines, it must give unqualified acceptance to the role of the PSNI within the
criminal justice system.”

It is against this background, of having made a detailed submission on the original Draft Guidelines and
in October receiving a very clear commitment from the Secretary of State, that the Board presents its views
on the issue of Community Based Restorative Justice to the Northern Ireland AVairs Committee.

Current Position

On reading the Draft Protocol for Community Based Restorative Justice, (the Protocol), the Board, while
recognising the introduction of new and positive conditions into the Protocol, continues to be uneasy about
the proposals for the set up and administration of CBRJ Schemes in Northern Ireland. The Board is
concerned about the lack of detail as to how certain aspects of the Protocol may be implemented. For
example, the Board would be concerned that some Schemes may only have minimal communication with
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the police, in order to meet the basic requirements of the Protocol, as opposed to co-operating fully with the
police. Such an approach may appear to satisfy the Protocol but would noţ help promote confidence in the
criminal justice system̧ as referred to above.

In light of this, the Board will be seeking further clarification from the Minister in relation to the
following areas:

The relationship between CBRJ Schemes and the police

The Introduction to the Protocol states the Protocol seeks to establish a framework:

“That framework is based on Schemes compliance with the rule of law and full co-operation with
statutory agencies, including the police, in implementing this Protocol”.

Paragraph 7 of the Protocol states:

“As noted above, community based Schemes share the responsibility of helping to promote
confidence in the criminal justice system, including the police”.

Paragraph 9 of the Protocol states:

“If a community-based Scheme becomes aware of an oVence or an oVender, it will communicate
promptly to a dedicated police oYcer the details it has about the oVence, the oVender and the
victim, including such categories of information as the PSNI may indicate it requires”.

Taken together the Board recognises, and welcomes, the centrality that these clauses would give the police
in relation to CBRJ Schemes. However, the Board would wish to see appropriate procedures put in place
to ensure that the Protocol is implemented in a real and meaningful way and the involvement of the police
is not reduced to a mere token gesture. To this end, the Board will be asking for the development of a detailed
and robust Code of Practice setting out the procedures required in order to fully implement the Protocol.

This Code of Practice should be the framework against which CBRJ Schemes are inspected, as provided
for in Paragraph 23 of the Protocol, and against which they are held to account.

Complaints System

Paragraph 22 states:

“An independent, external complaints mechanism, provided by the Probation Board will be
available . . .”

In its original submission the Board stated:

“The Board would seek to see responsibility for this critically important safeguard taken forward
by the oversight body. Given the nature of the relationships and the sensitive issues being dealt
with, the emphasis must be on ensuring that those involved in the process, both victim and
oVender, are placed at the centre of any complaints process and that their rights are safeguarded
and their needs are addressed.”

The Board considers that the important aspect of complaints in relation to CBRJ should be responsibility
of a dedicated independent body capable of delivering a robust service to the highest international
standards. If the Probation Board is to undertake this role the Board would be anxious to ensure that the
Probation Board is given suYcient authority and resources to deliver to this standard even in those
circumstances where a CBRJ Scheme is being recalcitrant in its co-operation.

The provision of an independent and eVective complaints system is an inherent element in ensuring that
the UN Basic Principles on the Use of Restorative Justice Programmes in Criminal Matters, as referred to
at Paragraph 6 of the Protocol, is adhered to. The Board however, would be concerned that until such times
as all CBRJ Schemes fully accept the legitimate and central role of PSNI within the Criminal Justice System,
of which the CBRJ Schemes form a part, then the extent to which either the victim or the oVender can make
a free and informed decision with regard to any aspect of CBRJ remains seriously compromised.

By way of validating its concerns, the Board would draw upon the information provided by the
Independent Monitoring Commission (IMC), an extract from their Twelfth Report states:

. . . without any leadership sanction, there were two assaults by PIRA members in early August,
both we believe committed in the course of community watch activity. Some of the community
watch activity in which PIRA members have been involved has attracted allegations of threatening
behaviour and may have been associated with instances when people were forced from their
homes.

Exiling has been an important issue for us since we first reported, for two main reasons. It can have
a devastating impact on the lives of the victims, both immediately and in the long term. And it is
a particularly arrogant manifestation of people taking the law into their own hands, whether they
are paramilitaries or not. We have repeatedly said that only when a paramilitary group has both
ended the practice of exiling and has allowed those previously exiled freely to return if they want
to do so, can it be said fully to have given up illegal activity in this regard.
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The Report goes on to state:

We are very conscious, as we have been since we first reported in April 2004, that data of this kind
have limitations:

They can encompass only incidents which become known to the police, not those where the victims
do not report them; in some cases fear of further paramilitary violence may lead people never to
report what has happened to them. Threats which fall short of violence of their nature fall outside
these figures even though intimidation can be almost as traumatic as violence itself. And no
statistics can adequately portray the suVering of the victims or their families.

Against this background the Board will seek reassurance from Government as to the provision that will
be made to ensure that those within the CBRJ system are not subject to any coercion and that the Probation
Board has the full authority and resources necessary to investigate any complaints that may arise.

Inspection of CBRJ Schemes

The Board remains concerned as to how the provision for inspection that has been set out in the Protocol
should be implemented. The Board is on record as saying that inspection of CBRJ Schemes should be
undertaken by an independent oversight body and the provision set out in the Protocol is not such as to
change the Board’s view on this matter.

With regard to the inspection of Schemes the Board continues to believe that this should be the
responsibility of one independent dedicated oversight body who may seek the support of Criminal Justice
Inspectorate Northern Ireland (CJINI), or other appropriate professional inspectorates, in carrying out
inspections to ensure that the Schemes are operating to the required standard. Operating within this
framework the Scheme should submit to the oversight body its proposal for operating CBRJ within a
specified area. This submission by the Scheme should include a clear acceptance of the Protocol, the
oversight body will then decide if the Scheme is of a standard to be approved. It should be responsibility of
the oversight body to agree a budget with approved Schemes, to monitor their expenditure, to hold them
to account and to arrange for them to be inspected as required.

While recognising the integrity of the CJINI, the Board would be anxious as to the constraints that their
enabling legislation places upon them, CJINI cannot as part of an inspection look at individual cases or look
at non criminal matters, nor has it the power to compel witnesses or to obtain documentary evidence. In
addition the Board would be anxious as to CJINI’s capacity to undertake this important additional role
given the wide range of duties they already undertaken.

The inspection of Schemes is critical both in holding the Scheme to account against the agreed standard
and in providing the public with confidence that the standards are being applied and upheld. The Board will
continue to seek a specific undertaking from government that the body tasked with inspecting CBRJ
Schemes is a body solely dedicated to this task and has both the authority and resources necessary to enable
the job to be done properly.

In this context the Board is concerned at the position adopted by Government and set out in
correspondence from the NIO Minister, David Hanson MP in which he stated:

It is not the Government’s intention at this stage to create a body solely dedicated to the oversight of
community-based restorative justice groups nor to task a single body with sole responsibility for the
oversight of CBRJ groups. Rather we propose that oversight be undertaken by existing bodies whose
current remits make them appropriate for such functions. Thus, the Criminal Justice Inspectorate will
inspect Schemes, the Probation Board will process complaints, and the suitability of individuals will
be determined by a panel comprising representatives of criminal justice agencies.

The Board is concerned that there will not be one oversight body. In particular the Board would highlight
the challenge of ensuring that there is joined up thinking and action between all the organisations referred
to above. With so many organisations having a part to play there is the opportunity for duplication and
confusion, which would be detrimental to ensuring the eVective delivery of CBRJ in communities across
Northern Ireland.

If in implementing this aspect of the Protocol CJINI were to have both an oversight and an inspection
role the Board would be uneasy with such an arrangement and considers that giving the two roles to one
organisation is unacceptable and would compromise the inspection role.

The Need for an Inclusive Protocol

Some schemes argue that 80–90% of their workload relates to non-criminal anti-social behaviour. It
should be emphasised, that while a Scheme may refer to anti-social behaviour and indeed it is common
parlance within society, the constituent behaviour may well have a criminal aspect to it. As such, it is entirely
appropriate for the Protocol to refer to low level oVences and it is for the police and the PPS to decide what
action should be taken in response to this. The Board would wish to see the Protocol strengthened by the
inclusion of a statement clearly indicating that all of the activities undertaken by CBRJ Schemes, including
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those defined as anti social behaviour, are covered by the Protocol and clearly indicating those categories
of crime that fall outside the remit of any CBRJ Scheme. In addition the Board would wish to see this area
clearly regulated through the Code of Practice already referred to above.

The Board remains concerned that some Schemes currently operating under the banner of CBRJ do not
fall within what might be commonly accepted as community restorative justice, as indicated in the IMC
Report referred to above. This too is an issue where the Board will seek to see clear guidance and standards
set down in a Code of Practice.

Conclusion

In conclusion, the Board recognises that progress has been made in developing a framework within which
CBRJ Schemes should operate but considers that issues remain to be resolved if this important development
within the Criminal Justice System is to provide a truly consensual basis for dealing with low level crime.
In this context the Board will continue to seek from government clarification and detail as to how the
Protocol will be implemented.

5. Written evidence from the Police Federation for Northern Ireland

Community-based Restorative Justice Schemes

The Police Federation for Northern Ireland represents some 9,200 police oYcers from the rank of
constable to chief inspector serving in the Police Service of Northern Ireland. Our members are directly
involved and committed to providing the people of Northern Ireland with the best possible police service
and to playing an appropriate and professional role in underpinning the criminal justice system.

The Federation shares the general view that community-based restorative justice systems as advanced in
accordance with recommendation 168 of the Review of the Criminal Justice System in Northern Ireland
should have a role to play in dealing with low-level crime and with non-criminal anti-social behaviour.
However, the eYcacy of the concept of community-based restorative justice (CRJ) is by no means
undisputed. Its cost-eVectiveness as a remedy, the extent that such schemes can reduce re-oVending, the
quality of the experience for victims and oVenders, have all been challenged legitimately by police experience
and academic research. Community-based restorative justice does not therefore enjoy automatic acceptance
as a useful additional dimension to the existing criminal justice system.

The Federation believes that the Northern Ireland community context and political setting of the
proposed schemes cannot be ignored.

Northern Ireland is not a normal society. There is as yet no agreed form of self-governance; the
communities are split physically with 90% of social housing wholly composed of one side of the community
or the other. This lack of integration cannot be ignored in examining the self-serving motives of some
proponents of CRJs. The IRA, based on reports from the Independent Monitoring Commission, has
decommissioned its weapons but its structures and personnel remain operationally intact and the loyalist
paramilitaries remain armed and potentially ready to resume conflict. According to the Independent
Monitoring Commission members of both paramilitary groupings remain criminally active whether acting
corporately or as “unauthorised” free-lancers. Their Reports also comment adversely on the links between
paramilitaries and CRJs.

Politically there is a struggle for constituency control, particularly for the working class republican/
nationalist and loyalist support, most obviously in West and North Belfast. The relevance of experience of
CRJs elsewhere in other countries or other parts of the United Kingdom cannot be evaluated without
factoring in these extra considerations.

The republican ethos—as was the nationalist until recently—is marked by its continued rejection of the
criminal justice instruments of Northern Ireland. Their list of unacceptable bodies includes the British
Army, Royal Irish Regiment and the police service even yet. In the campaign of terrorism over the past 35
years which the IRA chose to see as a war, it was axiomatic for republicans that they would also reject the
rule of law and any oYcial person or body charged with seeing its enforcement.

The point being made here is that the Republican movement supports the introduction of a community-
based restorative justice system because it is for them an alternative to giving due recognition to the Police
Service of Northern Ireland. CRJs are a way not of complementing the justice options but of denying the
PSNI full pursuit of their legitimate policing role in their community areas. In assuring control of their areas
espousal of CRJs suits the political agenda of Sinn Fein and the anti-civic agenda of the loyalist
paramilitaries.

It is not just a case of using CRJs to deal with low-level crime or socially unacceptable behaviour, neither
of which is defined. There is no “capping” of the nature of oVences whereby crime of a certain, more serious
gravity would be either reported or handed to the police. The murder of Robert McCartney in the Markets
by Belfast IRA members remains unsolved through the courts because of a lack of co-operation from Sinn
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Fein. Ironically, the oVer of the IRA to shoot the perpetrators of the murder illustrates both the degree of
lack of co-operation with the PSNI and the arrogance of a mindset that thought this could be an appropriate
example of community-based justice.

The Federation accepts that in its revised July 2006 proposals the Government has recognised many of
the flaws of its original December 2005 draft guidelines. However, it remains the view of the Federation that
the context in which such schemes would operate cannot be ignored and that even the tightest wording will
not prevent sinister control of CRJs by paramilitary organisations on both sides.

The July 2006 Protocol para 7 contains the sentiment . . . “community-based schemes share the
responsibility of helping to promote confidence in the criminal justice system, including the police.” By this
definition alone it is inappropriate for the implementation of CRJs in advance of all political parties and
specifically Sinn Fein joining the Policing Board of Northern Ireland, consequent to participating in a
devolved government and in full compliance of the St Andrews Agreement paragraph 6 which requires
support for the PSNI and the criminal justice system.

On points of detail in the July 2006:

(i) Police Role in the Protocol

The role and judgement of the police must be central to the CRJs.

(ii) Funding

In our view funding of the schemes should be from the Government only. Funds from other
sources whether charitable or otherwise will only allow scope to operate a scheme more loosely
then specified. Secondly the ability to withdraw sole funding gives Government a firm control of
how any CRJ will operate.

(iii) Independent Panel (Probation Board)

We believe that the policing element of this panel whether directly represented on the panel or as
suppliers of information to the panel must be dominant and able to overrule the wishes of the Panel
if necessary.

(iv) Suitability of persons to participate in Schemes

In our view any participant directly involved in a CRJ should pass the same qualifying standards
(in particular vetting procedures) as a recruit to the PSNI. The criterion of excluding crimes
committed prior to 10 April 1998 (many of which were mass murder through terrorist acts) as a
bar to participation is ludicrous and only serves to reinforce unease that the Protocol is politically
inspired as a policing concession rather than objectively and professionally driven as a
complementary justice mechanism within the overall framework of justice delivery.

Conclusion

There is enough anecdotal evidence of vigilante behaviour, control of street disorder being turned on and
oV like a tap, of the assumption of investigative powers or interventions, of the exiling of alleged wrong-
doers and the covering up of crimes by paramilitary personnel to cause alarm about what is planned by
Government. The rule of law must run throughout Northern Ireland under the PSNI first before the scope
for additional justice options can be explored. The introduction of a community-based restorative justice
system is an eagerly sought prize for republican and loyalist politicians and their paramilitary wings alike.

These proposals should therefore wait agreement on the devolved institutions for Northern Ireland when
it can be legitimately expected that all political parties and their co-travellers will give their support to all
the agencies in the criminal justice system and quite specifically to the PSNI as per the St Andrews
Agreement. Only then should further justice options complementary to existing arrangements be
contemplated.

Prepared by PFNI

30 November 2006

6. Written evidence from Northern Ireland Association for the Care and Resettlement of OVenders

On Wednesday 22 November 2006 Mrs Olwen Lyner, CEO NIACRO, and Mr Pat Conway, Director of
Services, gave evidence to the NI AVairs Committee with respect to Community Restorative Justice. The
Chair of the Committee, Sir Patrick Cormack, requested further information with respect to the numbers
employed by NIACRO who had a criminal and/or prison record and a view as to what constituted a
definition of low level crime particularly within the context of Community Restorative Justice Schemes.

Throughout its 35 year history NIACRO has been engaged in trying to influence employers to recruit
people with a criminal and/or prison record. One of the ways of influencing employers is by “leading by
example”. In the past NIACRO would have provided placements with respect to the Prison Service’s
Working Out Scheme. In addition NIACRO would have knowingly recruited individuals who would have
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committed not only low but also medium and high level crime—high level would include individuals who
would have been involved in the taking of life during the conflict. As an organisation NIACRO does this as
it firmly believes that employment can and does reduce oVending behaviour. This belief is based on empirical
evidence.

Every job applicant dealt with by NIACRO is made aware of NIACRO’s statement of non-discrimination
which reads as follows:

“NIACRO is committed to equality of opportunity for all applicants including those with criminal
convictions. Information about criminal convictions is requested to assist the selection process and
will be taken into account only when the conviction is considered relevant to the role. Any
disclosure will be seen in the context of the job description, the nature of the oVence and the
responsibility for the care of existing clients/volunteers and employees”.

At any one time the numbers of staV employed by NIACRO who have a criminal and/or prison record
would be in single figures. We cannot supply specific figures as these are dealt with at the point of interview
and figures are not held centrally in the organisation. Currently the organisation has approximately 85 staV
and it is reckoned that of these five have a criminal and/or prison record. NIACRO currently has
approximately 200 volunteers working for the organisation and of these it is reckoned that the numbers
discussed would be approximately 25.

Amongst this cohort would be those individuals who are deliberately recruited as peer mentors ie the
volunteers who have had experience of the Criminal Justice System, have worked through issues arising and
would be considered good role models for those currently in the system. Although NIACRO is not averse
to recruiting medium and high level oVenders the reality is that most have been involved in crimes such as
driving oVences, non-payment of fines and crimes that were committed some time ago during the height of
the conflict such as riotous behaviour.

Mrs Lyner and Mr Conway did express reluctance to provide an objective definition of low level crime
as this can be fraught with diYculty. Restorative Justice Schemes are concerned primarily with the victim
perpetrator relationship. Traditional justice is defined by the relationship between the State and the
perpetrator. Consequently the dynamic introduced by the greater involvement of the victim may redefine
what is low, medium or high level crime. This is one of the accepted features of, in particular, community
restorative justice projects and restorative justice schemes in general. NIACRO, as stated to the NI AVairs
Committee, would welcome a debate on the issue however it is likely that each situation will and should
be dealt with on a case by case basis with the involvement of victims and with all aVected parties around
the table.

It is important that the potential of the projects is realised, overly tight definitions may actually work
against the development of schemes and public confidence in them. The best approach may be to factor in
a process or mechanism that, as a matter of course, takes account of the level of crime during a period of
piloting projects under the new protocols.

Olwen Lyner, CEO and Pat Conway, Director of Services

1 December 2006

7. Written evidence from Northern Ireland Alternatives

RESPONSE TO THE NORTHERN IRELAND OFFICE CONSULTATION ON DRAFT
GUIDELINES FOR COMMUNITY BASED RESTORATIVE JUSTICE PROGRAMMES

Introduction

In the eighth and most recent report of the Independent Monitoring Commission (February 2006), the
IMC testify to the important role that Alternatives has to play within local communities.

“We have made clear our support in principle for schemes which operate accountably and to reasonable
standards. We have said this because we think that in some communities, where the culture of lawfulness is
not well embedded, such schemes can oVer an acceptable alternative to turning to paramilitaries. Over time
schemes can help integrate oYcial law enforcement and justice procedures into communities which have
been too long been estranged from them . . .”

Our first response to the NIO Guidelines was submitted in May 2005 outlining the nature of our work and
our commitment to restorative justice principles and to working within the rule of law. This second response
expands on that initial paper and further reiterates our desire to build on the existing framework for relations
between the criminal justice system and Northern Ireland Alternatives consisting of Greater Shankill
Alternatives, North Belfast Alternatives, East Belfast Alternatives and North Down Impact.

It is important to emphasise how committed Alternatives has been to developing partnerships since its
inception. In 1999, we agreed a set of guidelines with the NIO, Probation and Police which were
subsequently withdrawn by the statutory partners. In 2001, we agreed another set of guidelines with the
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police and these too were withdrawn by the Northern Ireland OYce. Throughout this process Alternatives
has consistently displayed a willingness to take risks within the community to develop formal working
protocols with the police and formal criminal justice system. By contrast, the NIO has stalled this process by
refusing to engage with Alternatives separately from Community Restorative Justice Ireland. This ongoing
refusal on the part of the NIO to distinguish between Alternatives’ practice of community restorative justice
and that of Community Restorative Justice Ireland ensures that the communities which Alternatives serves
are continually denied their rights to a more comprehensive programme of community safety.

Alternatives standards of excellence are based upon the following defining facts:

— Representatives from the Police, Probation, Social Services and Housing Executive serve on each
management committee and the Board of Northern Ireland Alternatives.

— We receive referrals from the Police, Probation, Social Services and have participated in and or
helped to implement a number of Youth Conference Plans with no additional resources.

— We are significantly more cost-eVective than the formal criminal justice system.

— We do not and have never worked with crimes of a violent or sexual nature.

— We respond to every referral within the appropriate legal framework.

— We have received government funding in the past.

— We are involved in the diYcult work of addressing the legacies of the violent conflict—decreasing
significantly the levels of punishment violence within local communities and transforming a
culture of violence. This process falls under the remit of statutory agencies and they have failed to
deliver on these issues.

— We put the needs of young people and victims first.

— We have trained hundreds of volunteers on restorative justice, mediation and non-violent
responses.

— We provide a holistic response to issues of community safety at a grassroots level.

— We have been independently evaluated and adhere to strict standards of good practice and human
rights compliance.

— We have previously agreed two sets of guidelines.

— though the guidelines apply only to matters of a criminal nature, Alternatives continues to be
denied funding for the non-criminal aspects of our work.

Context

This response must be read and understood within the context of the issues outlined below.

— Legacies of the conflict/special circumstances.

Community-based restorative justice programmes cannot be seen in isolation from the legacies of the
violent conflict and the ongoing process of conflict transformation within Northern Ireland. Alternatives is
part of the peace process. It arose as the ceasefires were called and flourished as the hard process of
negotiating and implementing a peace agreement continued. We are part of the transformation from conflict
to peace. We must, therefore, be viewed in the category of “special circumstances.” In this period of
transition where the communities we work in have little confidence in the police and the criminal justice
system, it is important that community restorative justice is valued for how it can enhance and further this
process of transition. To date the work of Alternatives has contributed significantly to the process of conflict
transformation in the following ways:

— Alternatives has played a vital role in the dramatic decrease of paramilitary punishment beatings
and shootings in the Shankill, North Belfast and East Belfast.

— The work of Alternatives and its engagement with young people has diverted many young people
from joining paramilitary organisations.

— Alternatives has trained several hundred community volunteers in restorative justice and
mediation thus helping to transform how local communities respond to violence.

— Many local residents now approach Alternatives for help rather than approaching paramilitary
organisations. The presence of a restorative justice ethos at a grassroots level has helped to
positively influence and change the culture of violence.

— Alternatives has continued to work closely with the PSNI regardless of recent political unrest and
violence at a local level. We have continued to act as a bridge to help heal damaged relationships,
to de-escalate volatile situations and to begin to build trust.

Even though this process of conflict transformation falls under the remit of statutory agencies, on the
whole they have failed to deliver. Alternatives has carried out this work with no government funding and
very little assistance from statutory agencies.
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Community Ethos

The essential ingredient to the success of Alternatives is its grassroots approach, community ethos and
independence from the formal criminal justice system. We need to maintain this independence to continue
to deliver an eVective service and retain the trust of local communities. If we lose this, there will be little to
distinguish us from the Youth Conference Service and we both need to maintain our individual identities
to be eVective. This key role allows us to bridge the gap between local communities and the formal criminal
justice system and to help bring the formal system closer to the communities and clients that it is supposed
to serve.

Funding situation

The core funding from Atlantic Philanthropies formally ends in June 2006. From this point on, it will
prove diYcult for Alternatives to provide a comprehensive service of any kind that is managed and delivered
eVectively. This may place us in a position where discussions with the NIO may break down. To allow this
process of consultation to be as eVective as possible, Alternatives needs to be operational and maintaining
its strong position within the community. The current funding crisis we find ourselves in is as a direct result
of the Northern Ireland OYce unwillingness to engage with Alternatives. This situation is not of our making.
We urgently need core funding to help us continue this process of consultation with the Northern Ireland
OYce.

We therefore believe it is the responsibility of the NIO to provide gap funding to allow Alternatives to
remain operational so that the process of consultation can be fully implemented.

Discrimination

Alternatives enjoys the support of all statutory agencies, including the PSNI, as demonstrated by their
presence on local management committees and the Board of Northern Ireland Alternatives. There is
therefore no justification for the exclusion ofAlternatives from funding opportunities.

We can only conclude that Alternatives is experiencing discrimination due to the politicisation of
restorative justice and the issue of policing within republican communities. It is our view that this process
is being stalled to coincide with Sinn Fein joining the Policing Board and once this happens, funding
opportunities will open up Community Restorative Justice Ireland and Alternatives will benefit from the
ripple eVect of this.

This view is confirmed by the recent statement by the Policing Board which indicated that there will be
no funding for community based restorative justice programmes until Sinn Fein joins the Policing Board.

Alternatives has become caught in “the crossfire” of a political debate where working-class children,
young people and families are the main ones who continue to suVer.

Commitment to the non-criminalisation of young people

Alternatives believes that we can help break the cycle of low level oVending in which some young people
have become involved. We believe that once a young person becomes involved in the system, it is more
diYcult for them to break the cycle of oVending. Alternatives is committed to working with anti-social
behaviour and low level oVending to keep first oVenders out of the “system” while holding them accountable
and providing them with opportunities for “making things right.”

Additionally, Alternatives can oVer intensive, rigorous and cost-eVective alternatives for young people
involved in all levels of oVending. We support Article 40 of the United Nations Convention on the Rights
of the Child, which states that member States will take measures without resort to judicial proceedings and
will also establish a range of dispositions as an alternative to custody. Alternatives recommends, therefore,
that our programmes are available not only to first time oVenders but to all children and young people who
are involved within the formal criminal justice system.

Response to the Guidelines

Introduction

Paragraph 2:

Alternatives does not, under any circumstances, deal with crimes of a sexual or a violent nature. If and
when, these oVences come to our attention, they are immediately referred ou to the appropriate statutory
and/or voluntary agencies with the necessary expertise.

The majority of cases we deal with involve non-criminal matters or anti-social behaviour that does not
reach the criminal level. Where we do become aware of a criminal matter, we will respond to it as directed
by the appropriate legal framework.
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Paragraph 3:

Alternatives agrees that inclusion, should be a common vision for all those involved in restorative justice,
including the formal criminal justice system. We take this opportunity to urge the “system” therefore to be
true to this ethos and end the ongoing exclusion of Northern Ireland Alternatives.

Paragraph 4:

This paragraph implies that the criminal justice system in its current form enjoys the confidence of local
communities and that the presence of Northern Ireland Alternatives will only serve to damage this strong
bond. As an organisation, we will continue to do our utmost to help build confidence between the formal
criminal justice system and the community.

Principles and Roles

Paragraph 9:

Alternatives has been built upon a policy of direct communication with the PSNI and will continue to
adhere to it.

Paragraphs 10–15:

These paragraphs outline a proposed model for the way forward in terms of the formal criminal justice
system and Alternatives developing formal partnerships. The model presented is complex, ineYcient and
oVers no guarantees to Alternatives that referrals will be directed back. In terms of the statutory model that
has been presented here, we have the following issues or questions:

— The success of any restorative process is the ability of an agency to act quickly and eVectively. The
failure of the formal system to do so is exactly why people have chosen not to participate in it. The
model outlined here does not address these criticisms, and indeed perpetuates the ineYciencies of
the current system. A clear timeframe is essential for this process. We also recommend that a
designated person within the PPS be assigned to deal directly with the Panel and Alternatives to
speed the process up.

Alternatives agrees that “justice delayed is justice denied.” We are open to exploring a model that
better serves the needs of victims, oVenders and the community rather than one which marginalises
them and further victimises the victim. Our feedback from victims using our service indicates that
responsiveness is one of their key needs.

— The model presented in the guidelines therefore serves as a disincentive for, victims and the
community to participate and in our transitional society we need the provision of incentives to
encourage the use of democratic processes. In cases where the PPS is involved Alternatives would
require a turnaround of five to seven days to remain true to the responsive nature of community
restorative justice practices.

— This model also displays a lack of understanding of the nature of restorative justice as it assumes
the main need for victims is that of conviction of the oVender. Our feedback from victims using
our service indicates responsiveness, the opportunity to tell their story and regaining a sense of
control are more important to their experience ofjustice than conviction of the oVender.

Lord Clyde raised this issue in his Second Report and highlighted the need for “simplicity.”

“It is recognised that there are problems in establishing the appropriate interfaces with the state
system and a clear relationship between the work of these bodies and that of the criminal justice system
it is recognised that local schemes are not an alternative to the state system; but to require all cases
to be processed through any elaborate state monitoring before they could be dealt with by the local
scheme might well take the edge of the eYciency and eVrctiveness of the local scheme. What may have
to be found is a simple but acceptable procedure for enabling the local scheme to proceed in any
given case.”

Outlined below is a proposed alternative model based on the premise that Alternatives should be viewed
as a real alternative to bringing young people and adults into the system and that the Alternatives model is
more intensive, holistic, eVective and cost eVective than anything that the formal criminal justice system has
to oVer.

— When an individual is referred to Alternatives, the manager will visit the person causing the oVence
and their family. The manager will then make an informal phone call to the local police station to
notify them of the oVence and the people involved. If this is the first time the person has oVended,
he/she will be given an informal warning by the police with no further action and referred on to
the local Alternatives programme, with their consent, to address the needs of the victim, the
community and themselves.
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— If the individual has a previous history of low level oVending but has never participated in a
restorative process, the current system is failing with this individual and something diVerent needs
to be introduced to help “break the cycle.” This individual, when processed within the system, will
be referred back to Alternatives for a community based process.

— If an individual has been involved in more serious criminal activity, Alternatives will follow the
same procedure of notifying the police and bringing the individual in front of the panel as outlined
in paragraph 11 of the Draft Guidelines. The need for expediency is vital and once again, if this
person has never participated in a restorative prociess, he/she will be referred back to Alternatives.

— If an individual has participated in a restorative process and continues to re-oVend, he/she should
participate in the panel process as outlined in paragraph 11 and a recommendation be made to the
PPS taking into account the factors outlined in paragraph 13.

— All participants on the programme will present their plans/contract to a local Restorative
Assistance Panel (RAPS) with each panel consisting of people in total from the local community
and local statutory agencies, among them Police, Probation, Education and Library Board, Social
Services, Youth Justice Agency. This panel will also review the participant’s progress on a monthly
basis and communicate as appropriate to relevant agencies.

— If it is apparent that a participant is continuing to oVend, this information will be passed on either
directly to the police or to the RAPs where the police play an integral role and the necessary action
will be taken.

— All members of the RAPs and the panel outlined in paragraph 11 will receive training in
community based restorative justice, the Alternatives’ model, criminal justice processes, human
rights including childrens rights and victims rights and equality legislation.

— In terms of due process and consistency, we would like to pilot this model initially for a 12 month
period in all of our existing schemes and with the necessary adjustments, begin to roll out this
model of excellence throughout other areas in Northern Ireland.

— We would like a designated PSNI and Probation representative from each area—North, East,
Shankill and Bangor to sit on each local RAPs Panel to ensure consistency and promote ongoing
relationship building.

Accreditation

Paragraph 17:

We welcome an initial scoping exercise by the Criminal Justice Inspectorate as soonas possible to help
open up the funding channels for the non-criminal aspects of our work followed by a more rigorous
inspection as outlined by the CJI.

Paragraph 18:

This paragraph complies with our existing practice on assessing the suitability of staV through POC VA.
However, we question the inclusion of the final sentence “The CJI will . . . , consult with the PSNI, other
statutory agencies and the community about the operation of schemes and the suitability of individuals
occupying posts in them, and generally, and any statutory agency may provide information to the Inspectorate
in relation to these matters.” If we follow the appropriate procedures through POC VA, we believe this
sentence runs the risk of contravening Section 75 of the Northern Ireland Act 1998. We therefore require
clarification as to what is meant by this sentence in this context.

With regard to the employment of people with a criminal record, Alternatives is informed by NIACRO’s
document “Working with Conviction—A Guide for Employers,” with specific reference to the chapter
“Employing Politically Motivated Ex-Prisoners.”

Paragraphs 19–20:

We welcome the inclusion of these paragraphs as they comply with our existing training programme. We
would urge, however, that formal criminal justice agencies ensure that their Programme of training is equally
comprehensive to ensure that their staV are trained to the same high standard as the practitioners within
Alternatives.

Paragraph 22:

We support the spirit of this paragraph but feel the choice must be given to both the oVender and the
victim as to whether they want a supportive person present.
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Paragraph 23:

We support the inclusion of this paragraph on an independent point of contact for advice on human rights
issues and legislation as this complies with our existing practice. We have been in contact with the Northern
Ireland Human Rights Commission since 2000 and the School of Law at Queens University Belfast since
2002.

Paragraph 24:

Alternatives supports an independent external complaints mechanism and is in the process of developing
such a mechanism which, we suggest, should come under the remit of the Criminal Justice Inspectorate for
inspection.

Paragraph 25:

Alternatives is supportive of and welcomes the inspection process as outlined in this paragraph. We would
be agreeable to an initial “scoping exercise” to begin as soon as possible by the Criminal Justice Inspectorate
with the provision of adequate resources.

Paragraph 26:

Alternatives already operates a youth prevention and youth diversionary programme which receives
referrals from statutory agencies with no statutory funding orresources. This situation needs to change. We
are happy to continue receiving such referrals and to further develop this referral base with the provision of
adequate statutory funding.

The Way Forward

1. The provision of gap funding to allow the consultation process to be fully implemented. Alternatives
has demonstrated its support for this process by agreeing to two previous sets of guidelines. This process
has been stalled as a result of the politicisation of restorative justice by the NIO, SDLP and Sinn Fein.
Alternatives and the communities it serves will no longer accept the discrimination we have encountered as
a result of this political debate.

2. The provision of a public schedule for this ongoing process which will be strictly adhered to by all
parties involved. Alternatives has consistently demonstrated its willingness to engage in a process of
consultation and partnership. We refuse to allow this process to be further stalled while the NIO pursues a
wider political agenda.

3. Alternatives will open its doors immediately to the Criminal Justice Inspectorate to begin an initial
scoping exercise and implement the necessarychanges with the provision of adequate resources.

4. The implementation of funded pilot projects as outlined above within each Alternatives geographical
remit to help build on the process of transition.

5. An end to the policy of discrimination against Alternatives and the communities we serve.

6. An immediate and public distinction to be made between Alternatives and Community Restorative
Justice Ireland.

7. The removal of the barriers to funding for the non-criminal aspects of our work.

8. The establishment of a forum with representation from key stakeholders to develop policies, practice
and relationships regarding restorative justice.

Conclusion

The overall picture is one of opportunity and urgency. The opportunity exists to develop something
unique and innovative that will provide the lead at a national and international level for how the community
sector and the formal criminal justice system in Northern Ireland can work together.

The sense of urgency exists to move this process forward as quickly as possible. The stalling tactics have
gone on for too long—Alternatives and the communities it serves need action.

We wish to be kept fully informed of the developments with regards to the consultation process and look
forward to a response to our comments and suggestions for the way forward. We also look forward to
receiving a copy of the analysis of responses when it becomes available.

March 2006
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8. Written evidence from Community Restorative Justice Ireland

RESPONSE TO “A PROTOCOL FOR COMMUNITY-BASED RESTORATIVE
JUSTICE SCHEMES”

CRJI has delayed its response to the consultation on the above Protocol in the hope that the political
process would have clarified the position on policing. This is not a matter of the organisation taking a
political position on the policing issue but recognising the reality that we drew attention to in our response
to the December 2005 version of the Protocol: “the fact that, at the present time, a large majority of the
people in the areas in which we work are opposed to active engagement with the Police Service of Northern
Ireland.” We said then: “If we were to ignore that fact and pre-emptively engage in a fully operational
relationship with the PSNI our credibility in the community would collapse and with it our eYcacy in dispute
resolution and our purpose for being.” At the time of writing this is still the position. We are not yet,
therefore, in a position to participate in the practical implementation of the Protocol, though we endorse
much of it in principle.

At this point we should also reiterate that we are fully in favour of a resolution of the policing issue. As
we said in February: “We believe that people who choose to go directly to the PSNI should be free to do so
and we will publicly and privately support that right within the communities in which we operate.” In
practice our projects are increasingly advising people to seek assistance from the police in appropriate cases.
We also restate our view “that the participation by all political parties in policing oversight structures is but
one step in the normalisation of relations between the police and traditionally estranged communities. Once
this has happened, CRJI is prepared to accept its responsibility in providing leadership at the grass roots
level to overcome any remaining resistance to full and open partnership between the community and the
police service.”

In general, we are extremely disappointed that there has been no response, either in the revised Protocol
or directly from the NIO, to the particular points we made in our last submission. We will repeat some of
those below. Let us first react, however, to the four significant changes the government has made to the
document as a result of the consultation. These were, the insistence on a direct relationship with the police,
the establishment of a “suitability panel,” an independent complaints mechanism under the auspices of
PBNI and regular inspection by the Criminal Justice Inspectorate.

It is our view that the government took too much heed of a campaign of abuse and misinformation waged
against CRJI during the consultation period. However, we accept and endorse all these proposals. As we
have said, once there is a political resolution to the policing question we will take the necessary risk to
develop a direct relationship with the PSNI. If the proposed “suitability panel” carries out its responsibilities
in good faith, with past politically motivated convictions eVectively taken out of consideration, we have no
diYculty with it. We have said many times that we would welcome an independent complaints mechanism
and regular inspection.

5. There has been no response to our question about the interpretation of the reference to Section 5 of
the Criminal Law Act, so we repeat it: “Paragraph 5 draws particular attention to Section 5 of the Criminal
Law Act (Northern Ireland) 1967. We would like to clarify how the Guidelines [now Protocol] are to be
interpreted in the light of the two sub-sections of that Section. In particular, in respect to sub-section (1),
given that the legal duty to pass information to the police is restricted to arrestable oVences, is the reference
to “an oVence” in Paragraph 9 and elsewhere to be taken as meaning “arrestable oVence?” Sub-section (2)
explicitly removes the obligation to inform the police about an arrestable oVence from the victim and an
assisting third party if “reasonable recompense” is made for any loss or injury. The right of a victim to
choose a restorative route to satisfaction, rather than a criminal investigation, is therefore enshrined in law.
May we assume, consequently, that the Guidelines should be interpreted in the light of that sub-section and
that the victim’s choice to choose a restorative route, should that be practicable, will be respected?”

6. This Protocol, like the various versions produced since 1998, seems to have no understanding of the
role of a community mediation service, nor of the role of restorative justice as an alternative to the formal
criminal justice system. We made a series of points in our previous response which, since there has been no
response to them, are still valid.

7. The following point was noted in the summary of replies to the consultation but not dealt with
substantively: “We have some concerns about the practical operation of some aspects of the system sketched
out by the Guidelines. Paragraph 10 [now Paragraph 9] seems to assume that “cases” arrive at a community
restorative justice scheme complete with full information about a particular crime, the victim and the
oVender.

This is seldom the case. The person presenting to the project will often be a party to a dispute who feels
that they have been victimised by one or more people known to them, but it might often be a reckless pre-
judgement to assume that the roles of victim and oVender are clear and fixed. It may also be diYcult to
ascertain whether a crime has been committed and of what seriousness. Operational criteria will need to be
developed to determine when and what information is passed on.”

8. Paragraphs 10–15 [now Paragraphs 9–15] seem to suggest that the main decision necessary in any given
case is whether a prosecution is mounted. We believe that a prior decision point is whether a criminal
investigation is required—in other words whether it is necessary to engage the criminal justice system at all.
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We accept that, in cases of significant doubt, it is the prerogative of the police to make that decision, though
we think it should be in consultation with the victim and the community scheme. We note that the idea of
a panel in Paragraph 11 [now10] goes some way to that. We think that agreed operational criteria would be
needed to guide this decision-making. The details are for future discussion, but our current ideas are as
follows:

As far as possible, disputes, minor crime and anti-social behaviour should be dealt with by agreement in
the community, amongst neighbours. Except in the most serious cases the victim should have the choice of
how s/he wishes a problem or harm to be dealt with—in such cases it should be the victim’s right to choose
a community restorative justice route.

Where there is a grey area—it is not clear whether a police investigation is necessary or not—the police
have the right and responsibility to make the decision on the exercise of their discretion, but they should do
that in consultation with the victim and the community project

9. If a decision is made to pursue a criminal investigation, both the police and the PPS will carry out their
normal responsibilities. As far as the police are concerned, these will include conducting all relevant
investigations, deciding who to question and who, if anyone, is to be arrested. In the course of that work
they will presumably follow their own guidelines and policy on such matters as fingerprinting and taking
DNA samples. The community project can have no part in any of that process, except in terms of general
co-operation. We therefore fail to understand why Paragraph 12 [now Paragraph 11] refers to fingerprinting
and taking DNA samples and justifies it in a lengthy footnote; it is no more relevant than the description
of any other forensic technique. Once the police launch a criminal investigation any case is clearly out of
the hands of the community project and any putative agreement between victim and oVender to take the
restorative route is vitiated, at least for the duration of the investigation. The case may come back again
from the prosecutor, but it will be on a diVerent basis and the restorative process will have to deal with the
delay and any fall-out from the criminal investigation.

10. We think further clarification—or rather amplification—is needed in regard to the criteria the
prosecutor will use to decide on whether a case should be referred back to the community project. We would
like to see more emphasis on the views of the victim—for example a rebuttable presumption that the victim’s
opinion will prevail—and more detail on the question of the gravity of an oVence.

11. Regarding Paragraph 14, [now Paragraph 13] we are concerned about the imposition of a warning or
a caution prior to a restorative process. This predetermines an outcome and vitiates the concept of a solution
agreed between perpetrator, victim and, where relevant, community. It may be that particular community
schemes will wish to opt out of dealing with cases where a reference comes with a part-outcome attached.

There has been a significant new development in the context of this latest document. For years the NIO
operated a ban on statutory funding for community restorative justice projects, though they repeatedly
denied it. The government has now ended the deceit and publicly stated that schemes which do not sign up
to the Protocol will receive no government funding from any source. Furthermore, it is now intended that
inspections will also cover non-criminal work carried out by projects. We wonder where that leaves the field
of community mediation in general and the funding of any current or future groups who wish to help
neighbours resolve their disputes. Would such groups merely have to adhere to the legal position in Section
5 of the Criminal Law Act or would they have to sign up to the procedures of the Protocol to be eligible for
statutory funding? Again, for example, will the Housing Executive’s mediation scheme be obliged to
establish similar structures in case it comes across circumstances where a criminal oVence has been
committed, or will all the projects funded by PBNI have to do likewise.

The answers to these questions, and the other points we have made, are important if the government is
to show that it is not engaging in discriminatory practices against the Nationalist community under its own
legislation. However, we believe that, in practice, and with goodwill in all the agencies, many of the issues
could be resolved. In particular, we believe that sensible policing with the community will not insist on
launching a full scale criminal investigation in cases involving no serious harm where a peaceful resolution is
possible and available. We look forward to be able to build the close working relationships with all relevant
statutory agencies in the future that will be necessary to build a safe and peaceful society.

7 December 2006

9. Written evidence from the Northern Ireland Human Rights Commission

CONSULTATION ON DRAFT PROTOCOL FOR COMMUNITY-BASED RESTORATIVE
JUSTICE SCHEMES

1. The Northern Ireland Human Rights Commission (the Commission) is a statutory body created by the
Northern Ireland Act 1998. It has a range of functions including reviewing the adequacy and eVectiveness of
Northern Ireland law and practice relating to the protection of human rights,3 advising on legislative and

3 Northern Ireland Act 1998, s 69(1).
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other measures which ought to be taken to protect human rights,4 advising on whether a Bill is compatible
with human rights5 and promoting understanding and awareness of the importance of human rights in
Northern Ireland.6 In all of that work the Commission bases its positions on the full range of internationally
accepted human rights standards, including the European Convention on Human Rights (ECHR), other
treaty obligations in the Council of Europe and United Nations systems, and the non-binding “soft law”
standards developed by the human rights bodies.

2. In making this Response, attention is drawn, in particular, to the body of international human rights
standards and conventions that supports Community-Based Restorative Justice (CBRJ). These include the
UN Standard Minimum Rules for the Administration of Justice (the Beijing Rules); the International
Convention on the Rights of the Child; the UN Guidelines for the Prevention of Juvenile Delinquency (the
Riyadh Guidelines); the UN Standard Minimum Rules for Non-custodial Measures (the Tokyo Rules); the
EU Framework Decision on Restorative Justice and the Council of Europe Recommendation Concerning
Mediation on Restorative Justice; the Council of Europe Recommendation Concerning Mediation in Penal
Matters; the UN Economic and Social Council-endorsed Basic Principles on the use of Restorative Justice
Programmes in Criminal Matters (the Basic Principles), and the ECHR as incorporated in the Human
Rights Act 1998.

3. The Commission welcomes the opportunity to comment on the Protocol for Community-Based
Restorative Justice (CBRJ) Schemes and welcomes the stated aim of extending “where possible the
restorative justice principle . . . to a wider community base”. However, concerns remain about the degree
of integration of CBRJ schemes into the formal criminal justice system required by the Protocol.

Historical Context

4. In order to contextualise this concern, it is useful briefly to revisit the origins of the Community-Based
Restorative Justice schemes, and to acknowledge the valuable role they have played in tackling low level
localised crime in areas where there has been a lack of confidence in formal policing mechanisms.

5. In Northern Ireland, there has been little experience of “normal” community policing. The lack of
confidence in the police in some areas has led to communities seeking alternative ways to tackle crime within
their communities. In Northern Ireland, as in South Africa, “restorative justice programmes have emerged
in community-led initiatives designed to supplant existing systems of violent communitarianism and bridge
the gap of state illegitimacy and ineVectiveness in the delivery of services”.7

6. Community restorative justice projects in Northern Ireland, therefore, have developed in a context
specific to the conflict in Northern Ireland and as an alternative to paramilitary punishment, with a stated
aim of ending altogether the role of paramilitaries in carrying out “community justice” activities that have,
in practice, included physical assault and banishment with no semblance of fairness or proportionality.

7. Communities have largely taken responsibility for the establishment, running and funding of
restorative justice projects and it is this initiative that has been at the heart of the many successes of the
schemes and, which, conversely, has prevented wider acceptance. This is particularly so for those projects
established in nationalist/republican communities, where the task of establishing working relations with the
Police Service of Northern Ireland (PSNI) still presents obstacles for staV and users.

Relationship Between Schemes, the PSNI and PPS

8. In respect of Recommendation 168 of the Criminal Justice Review Group, the Commission notes the
recommendation that schemes should receive referrals from a statutory criminal justice agency and that the
police should be informed of all such referrals.8 This ought not to preclude schemes electing to refer cases
through a criminal justice agency other than the police, for example the Probation Board for Northern
Ireland (PBNI). This procedure could be viewed as a transitional arrangement until such time as the new
policing arrangements are formally endorsed by all parties and public confidence increased.

9. The Commission is disappointed to note that in relation to identified impacts of the Protocol “it has
not been possible to identify any options which might ameliorate the potential impact on schemes in
nationalist areas” (page 23). However, the Commission remains unconvinced that alternative transitional
arrangements for referral of cases have been fully explored.

10. The Criminal Justice Review recognised the sensitivities involved in requiring detailed and specific
information on alternative, community based programmes involving often-diYcult negotiation with
paramilitary groups. However, the Protocol appears inflexible and weighted towards formalisation and
incorporation of schemes into statutory criminal justice agencies. The Justice Oversight Commissioner Lord

4 Ibid, s 69(3).
5 Ibid, s 69(4).
6 Ibid, s 69(6).
7 McEvoy, K & Mika, H (2002) “Restorative Justice and the Critique of Informalism in Northern Ireland” British Journal of

Criminology: 42 at pp 534–562.
8 The Review of the Criminal Justice System in Northern Ireland, March 2000.
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Clyde, in his Second Periodic Report, expressed his concern that “to require all cases to be processed through
any elaborate state monitoring before they could be dealt with by the local scheme might well take the edge
oV the eYciency and eVectiveness of the local scheme.” For this reason, this Commission has recommended
previously “that serious consideration be given to transitional arrangements for funding of CBRJ schemes,
that, for reasons that are to do with the bigger political picture, are not ready to integrate with the formal
system”.

11. In its previous substantive response to the draft guidelines (March 2006), the Commission made the
point that the UN Basic Principles nowhere require the involvement of, for example, the police or public
prosecutors in the ways prescribed in the Protocol. The draft guidelines already provide for involvement by
other agencies, notably the Probation Board and the Youth Justice Agency, and these are capable of acting
as the primary points of contact between CBRJ and the mainstream system.

12. The Commission reiterates its concern “that the drive to integrate CBRJ schemes with the formal
criminal justice system should not seek to impose an unnecessarily high degree of uniformity, without due
regard to the particular circumstances of each local community” and that the relationship should respect
“the distinctive character of community-based NGOs. The introduction of guidelines should allow for a
reasonable period of transition to encourage existing schemes to maintain dialogue with one another, learn
from best practice and move voluntarily towards common ways of working at a pace that reflects the
changing environment in which they work.”9

13. The Protocol states that once the Public Prosecution Service (PPS) has received a report from the
police, it will consider the evidence and information provided, and inform the police promptly of its decision.
The police will then inform the scheme of that decision. The PPS also decides whether referrals to schemes
should include an informed warning or a restorative caution to be given and recorded by the police. Apart
from the centrality of the formal criminal justice system within the restorative process, these procedures raise
a number of additional concerns.

14. First, clarification is sought as to the procedure to be followed if the PPS decides that a case is not
suitable for referral to a CBRJ scheme. Further guidance is also required as to which broad categories of
low level oVending behaviour are deemed suitable for referral to a CBRJ scheme.

15. Second, there is provision for the police to fingerprint and take DNA from oVenders, depending on
the nature of the oVence. The Commission requests clarification on the application of this provision.
Specifically, which categories of oVences would, and which would not, necessitate fingerprinting and the
taking and storage of DNA samples by the police?

16. In relation to support for both oVender and victim throughout the process, the Protocol states that
support will be provided by “one or more appropriate people”.10 However, in the section of the Protocol
outlining “Principles and Roles” reference is made to the fact that “parties should have the right to legal
advice about the process” (pt 6). The Basic Principles 13(a) state that victims or oVenders “should have the
right to consult with legal counsel during the restorative process and, where necessary, to translation and/or
interpretation” (emphasis added). It is our view that this provision should be integrated into the main body
of the Protocol.

17. It is important to stress that confidence building with the criminal justice system not only depends on
the steps taken by CBRJ schemes to ensure high operational standards, but also on the ability of the PSNI
to build trust with those communities that have experienced poor police relations.

18. Overall, the Commission is concerned that, in the present climate, the centrality of the PSNI role
throughout the referral process will create serious problems regarding its acceptability in some areas. This
may be a relatively short-term problem, given the indications of a shift in political attitudes to policing
structures, but if the Protocol simply ignores the existence of obstacles to engagement with the PSNI it will
very likely lead to closure of some schemes, or a significantly reduced throughput, particularly in relation
to CRJI schemes that have voiced concerns previously regarding this development.

The Role of CBRJ Schemes in Non-Criminal Work

19. It is noted that the Protocol does not apply to the work of CBRJ schemes in the area of non-criminal
activity, and that 71% of respondents to the Consultation on the Draft Guidelines indicated that there
should be a “clear definition of the types of low level criminal oVence which are, and are not, appropriate
for CBRJ schemes to deal with”.11 The Protocol’s lack of detail here raises concerns regarding the protection
of human rights in this area of work and also around the future funding, particularly for schemes that do not
secure accreditation in respect of criminal oVence work. These are matters that clearly need to be clarified as
soon as possible.

9 NIHRC submission Draft guidelines for community-based restorative justice schemes, March 2006.
10 NIO (July 2006), Draft Protocol for Community-based Restorative Justice Schemes, at para 20.
11 NIO (September 2006), A Protocol for community-based Restorative Justice Schemes: Consultation and Equality Impact

Assessment, Appendix 1 at para 2.2.
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20. The Protocol does not relate to incidents of anti-social behaviour that do not reach the criminal level.
There is a danger that if schemes are not funded to deal with this type of behaviour, more reliance will be
placed on the imposition of Anti-Social Behaviour Orders (ASBOs), which although a civil injunction, if
breached can lead to a custodial sentence. It is important that alternative approaches to dealing with anti-
social behaviour, proportionate to the oVence, are adequately supported so as to avoid, where possible, the
criminalisation and entry into the penal system of, in particular, young people.

Staffing

21. The Commission endorses the points made by NIACRO regarding the recruitment process. First,
“independent organisations should be responsible for recruiting and selecting their own staV based on
formalised recruitment and selection practices”. Furthermore, the proposal to establish a CBRJ Suitability
Panel interferes with schemes’ “governance arrangements and their independent status”.12

22. Additionally, any applicant who is deemed unsuitable for a post should be provided with feedback
on the reasons why their application has been unsuccessful. This is of particular importance given the
proviso that the Suitability Panel may consider “any information provided by statutory organisations which
might indicate the individual’s involvement in criminal or paramilitary activity” or indicate unsuitability for
employment on the grounds of compromising public safety or adversely impact on public confidence.13 As
the NIACRO response commented, “imposing barriers to employment which remain disclosured and
unchallengeable impede[s] the development of public confidence in the Criminal Justice system and
policing”.

The Inspection Process

23. While fully recognising the need for regular independent inspection, the Commission reiterates its
concern regarding the level of access to information envisaged as essential to CJI inspection as being in
conflict with Basic Principle 14: “Discussion in restorative processes that are not conducted in public should
be confidential, and should not be disclosed subsequently, except with the agreement of the parties or as
required by national law”.14 As stated previously, the Commission would wish to see further proposals to
align the CJI role with the Basic Principles.

24. Once an inspection mechanism has been agreed for schemes, a clear definition of applicable sanctions
should be made available in the event that a CBRJ scheme fails an inspection.

Other Points

25. There should be equal access to a CBRJ scheme whenever possible. If a case suitable for referral to
a CBRJ scheme arises in an area where no accredited schemes are operational, consideration should be given
to the case being dealt with by an established scheme. This would, of course, be dependent on suitable
procedures being put in place regarding acceptable referral and supervisory arrangements.

26. The Commission reiterates its request for clarification on whether, and how, children have been
consulted on the Protocol for Community-based Restorative Justice schemes.

27. As indicated previously, the Commission would be happy to review human rights training materials
and to discuss other possible supporting or advisory roles, which, subject to resources, could include direct
provision of human rights training.

Conclusion

28. Reference is made to the fact that the draft guidelines already provide that schemes will operate within
the UN Basic Principles on the use of Restorative Justice Programmes in Criminal Matters.15 However, it
is important to note that the Basic Principles refer to restorative justice as giving rise to “a range of measures
that are flexible in their adaptation to established criminal justice systems and that complement those
systems, taking into account legal, social and cultural circumstances”.16 Furthermore, power imbalances
and cultural diVerences should be taken into account “in referring a case to, and in conducting, a restorative
process”. The Principles also recognise that restorative justice processes “may need to undergo change in
concrete form over time”.

12 NIACRO, Response to Second Set of Draft Protocols for Community-Based Restorative Justice Schemes. www.niacro.co.uk
13 NIO, Draft Protocol, Appendix at para 3.
14 NIHRC submission (March 2006), Draft guidelines for Community-Based Restorative Justice schemes, para 14.
15 NIO, A Protocol for Community-based Restorative Justice Schemes: Consultation and Equality Impact Assessment, Table 3,

page 21.
16 Preamble to the Principles, published as Annex to UN ECOSOC Resolution 2002/12.
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29. The point has been made previously that “there appears to be a general perception that the obstacles
to Republican involvement in the policing arrangements are diminishing over time”.17 Rather than present
all schemes with an ultimatum to conform, further consideration should be given to establishing a procedure
whereby the reporting of oVences is carried out via an identified third party to the police (as proposed in the
draft guidelines) that would be acceptable as a transitional arrangement. This would be in keeping with best
practice as outlined in the UN Basic Principles in respect of flexibility and ensuring sensitivity to legal, social
and cultural circumstances within restorative justice programmes.

30. As long as restorative justice schemes are safeguarded by well-structured protocols and human rights
standards, they have much to oVer in helping communities to re-build and move forward. As stated
previously, many hundreds of oVenders and victims have benefited from CBRJ schemes and this positive
impact, for a relatively small investment as compared with other interventions, needs to be borne in mind.

December 2006

10. Written evidence from Dr Garret FitzGerald

RESTORATIVE JUSTICE SUBMISSION

Introduction

I am grateful to the Committee for its willingness to hear my views on the subject of Restorative Justice
in Northern Ireland.

I have been concerned about this matter since late 2005. I have written about it twice in the Irish Times,
and also encouraged BBC’s Newsnight to devote part of its programme to this subject early last year. These
initiatives have been spontaneous, arising from my long experience of the Northern Ireland problem, and
my consistent concern for the peace and stability of that area within the United Kingdom—until and unless
at some point, in what must be a distant future, a majority of its people may choose to establish a political
link with the Irish state. Whilst I am aware of the very deep concern of members of the Irish Government
about this issue, I am not speaking for them.

I am particularly concerned that, after their appalling experience of violence during almost forty years,
the people of both communities there Northern Ireland be enabled thenceforth to live their lives free not
only of overt violence but also of local threats, intimidation, or similar, perhaps even unintended, pressures
from people they may have had reason to fear in the past.

Of course I recognise the potential value of restorative justice schemes at local level in any society. You
have such schemes in Britain and we have several in our state, with others currently in preparation.

I am not familiar with your arrangements in Britain, but ours are established under the supervision of the
judiciary at local level, and of the Garda Siochana. This is very important, because we have had experience
of IRA vigilantism in some of our urban areas—albeit not on the same scale as that to which the people of
Northern Ireland have been subjected by paramilitaries there.

I should add that in our state we would never tolerate such schemes being established by or in conjunction
with any political party—least of all one deriving its origins from a paramilitary body such as the IRA, which
for over 80 years has constituted a threat to the lives of our people, our security forces, and our politicians,
and at times even to the stability of our state.

We continue to suVer from lawless activities, including large-scale smuggling in border areas. The survival
or tolerance of the possibility of vigilantism or intimidation of people in parts of Northern Ireland near the
Border would pose a threat to our state. But my concern about restorative justice schemes in Northern
Ireland is not confined to the possible impact on our side of the Border. As someone with deep roots in
Northern Ireland—as it happens amongst the Protestant community there—I am equally concerned about
its people.

I recognise that in such a divided community as Northern Ireland it would not be possible at this stage
to organise restorative justice schemes in the same way as we have been able to start doing in our integrated
society community. But by allowing and—as is now proposed—authorising and financing schemes
sponsored by people who have been associated with former paramilitary bodies, HMG faces some serious
dangers. It is my hope that your Committee will find it appropriate in your Report on this matter to press
your Government to take appropriate precautions with such schemes with a view to safeguarding the
security of the inhabitants of Northern Ireland.

17 NIHRC, Draft guidelines for Community-Based Restorative Justice schemes, at para 22.
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Initial Consultations on Guidelines/Protocol

I have to say that in my estimation the draft Protocol for Community-Based Restorative Justice Schemes,
published by the NIO in revised form last September, notably fails to oVer a number of necessary safeguards
for the interests of the people of Northern Ireland.

I find this surprising, and I feel that part of the problems that persist with the provisions of this Protocol
may derive from the fact—to which I am sure you will want to make specific reference in your report—that
when the even more inadequate initial draft of what were then described as “Guidelines” was in preparation,
the only consultations that seem to have taken place were with the former para-militaries already operating
such schemes. This was despite the fact that several spokesmen for Sinn Fein, the sponsors of the CRJ
scheme, had already at that time made explicit publicly that their restorative justice scheme was designed to
oVer “a viable alternative to the PSNI” and “a widely acceptable alternative policing system”.

Astonishingly at that stage there were no consultations with the Policing Board of Northern Ireland or
with the constitutional political parties. You will, no doubt, have sought an explanation from the NIO for
this extraordinary method of proceeding, which may have prejudiced the subsequent development of the
Guidelines and Protocol.

Proposals in Relation to Paragraphs of the Report

The outstanding issues that I hope your Committee will address include the following.

Paragraph 8 of Protocol

There may be problems about defining “low-level” crime, but it should certainly be possible either to list
the principal high-level crimes, or to indicate them by reference to the level of sentences imposed for them.

Paragraph 9 of Protocol

The new provision removing from the draft Guidelines the provision for schemes to report oVences to the
police through a third party now requires them to “communicate” details of oVences or an oVender to the
police. However, the unqualified use of the word “communicate” leaves it open to those concerned merely
to write to the police and without having any direct personal contact with them or being available to discuss
the matter with them.

This is, of course, precisely what has happened in relation to the appalling murder of Robert
McCartney—the witnesses to which, (some of whom incidentally are personally involved in the CRJ), have,
in some cases because of fear and intimidation, merely sent the police uninformative statements and have
not been available for questioning.

It would clearly be intolerable that such a loophole be provided for the persistence of such behaviour in
the case of those engaged in these schemes—a high proportion of whom are known to have been in the past
active members of the IRA.

I am sure that the Committee will agree, therefore, that the word “communicate” in this paragraph needs
to be qualified, perhaps by adding at the end of that sentence, “such communication to include, should the
police request it, personal contact to clarify any outstanding matters”.

Paragraph 17 of Protocol

Sinn Fein leaders have continued to deny that even murder is a crime if it was authorised by the IRA.
Accordingly it would be desirable also that in Paragraph 9. the word “oVence” be defined by adding to such
words as “as defined by law”.

Moreover, after the first sentence of Paragraph 17 as currently drafted seems to confine itself to the specific
issue of the protection of children or vulnerable adults, which is to be handled by POCVA. But whilst that
organisation may, perhaps, be able to check on criminal records even if these are not confined to their own
specific mandate of sexual abuse of minors, it is self-evidently not equipped to determine whether a staV
member is currently “involved in paramilitary activity or criminality”

Moreover there is a further consideration that is not addressed here or elsewhere in this document. The
biggest danger with these schemes is clearly that after years of intimidation and punishment beatings
members of the local community would continue to live in fear of CRJ staV with such a background.
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In relation to the two individual schemes whose published documentation I have seen, about half of the
names of scheme staV given on these pamphlets for local CRJ people to be contacted were, I have reason
to believe, in the past members of the IRA in the locality. In many cases these are bound to have included
IRA people formerly engaged in punishment beatings—almost none of whom were ever convicted of such
crimes, and thus could not be identified by the POCVA. If people in these areas are to be free of fear in future
it is clearly absolutely necessary that no person known to the police through intelligence to have been
formerly an inflictor of punishment beatings should be allowed to be a member of a restorative justice
scheme, or in any way associated with such a scheme.

Because only the PSNI have available to them the necessary intelligence to ensure such an outcome a
sentence needs to be added to this paragraph, perhaps after the present first sentence, along such lines as:
“In particular there should be vetting of the members of all such schemes, designed to ensure that no one in
respect of whom there the police have reason to believe that he or she has in the past engaged in intimidatory
behaviour or punishment beatings can be a staV member of such a scheme”.

If this cannot be ensured because, for example, the PSNI feels unable to provide such a service, a dedicated
body would need to be established to undertake this task on the basis of intelligence furnished to it by the
PSNI, and the Committee should, I believe, so recommend. After all that has happened, the people of
Northern Ireland do not deserve to be left at the mercy of people who in past years have held them in fear.

Paragraph 19

This paragraph needs to be amended to make provision for independent training of restorative justice staV
to be undertaken by an independent body such as CJINI, rather than allowing restorative justice schemes to
undertake their own training, subject only to inspection by CJINI.

Paragraph 22

Has the Probation Service investigatory powers, such as those that apply in the case of complaints against
the police? If not, the Committee should recommend a more eVective procedure. Given the problems that
could arise with a restorative justice system run by a political party—and especially one with such a history—
it would clearly be quite unacceptable that its activities be less adequately monitored than is the case with
the oYcial police force.

Similarly the provision for inspection of the schemes is inadequate. The scheme will be dealing with both
low-level non-criminal activities, and the Criminal Justice Inspectorate has no function with respect to the
latter, which constitute the great bulk of the work of these schemes. This needs to be rectified, and I hope
that the Committee will so recommend.

Conclusion

Finally, I trust that the Committee will give serious consideration to these proposals for amendments to
the Draft Protocol.

The manner in which the consultations on the original Guidelines were carried out has aroused great
concern in both parts of the island of Ireland, as did the initial reaction of the Minister for State in Northern
Ireland, David Hanson, to my article on this subject on 21 January 2006.

I submit a copy of my initial article, and of my response in the Irish Times on 4 February 2006 to Minister
Hanson’s letter of 27 January to that paper—a response that explains the unhappiness of informed opinion
in Ireland, including I believe that of the Irish Government, at aspects of the way this process has been
developed.

Finally I should perhaps add that whilst I am very concerned about the possible dangers of party political
restorative justice schemes in Northern Ireland, I, like so many other people in our island, am deeply
appreciative of the manner in which HMG, with bi-partisan support at Westminster, has sought with skill
and persistence to bring peace and stability back to Northern Ireland.

Two points: first the issues that I have raised relate to pressures that could exist at local level and are not,
and should not be seen, as in any way casting doubt on the sincerity of Sinn Fein’s commitment to permanent
peace, especially in view of their willingness finally to accept and work the PSNI. Secondly, I should perhaps
also add that I am privately working within my own state to facilitate the re-integration of former
paramilitaries into the general work-force—but, of course, with appropriate caution at this stage so far as
the justice area is concerned.

10 January 2007
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11. Draft Protocol for community-based Restorative Justice Schemes

COMMUNITY-BASED RESTORATIVE JUSTICE SCHEMES: PROTOCOL

Introduction

This paper recognises the finding of the Review of Criminal Justice that community-based restorative
justice schemes (“schemes”) can have a role to play in dealing with the types of low-level crime that most
commonly concern local communities. It seeks to establish a framework for relations between the criminal
justice system and the community-based schemes by setting in place a Protocol for the operation of the
schemes in line with the Review’s recommendations. That framework is based on schemes’ compliance with
the rule of law and full cooperation with statutory agencies, including the police, in implementing this
Protocol.

2. This Protocol applies to all cases where schemes deal or seek to deal with criminal oVences. All such
cases must be passed via the police to the Public Prosecution Service, who will refer suitable low level
oVences back to schemes to be dealt with in accordance with the Protocol. Schemes should not deal with
more serious oVences, including sexual oVences or cases of domestic violence. In addition, the Protocol does
not relate to non-criminal matters, or to anti-social behaviour which does not reach the criminal level. It
will be subject to review in the light of operational experience and to reflect developing circumstances and
relationships.

3. The Review described restorative justice as:

“a more inclusive approach to dealing with the eVects of the crime, which concentrates on restoring
and repairing the relationship between the oVender, the victim, and the community at large, and
which typically includes reparative elements towards the victim and/or the community.”18

This should be a common vision for all involved in restorative justice, including community-based
schemes.

4. In addition, the Review notes that:

“A core value and objective of the criminal justice system is that it should have the confidence of
the community it serves”.19

The Review also points to the strong divisions of opinion which exist in the community in relation to
schemes20. These clearly have the capacity to damage confidence in the criminal justice system. Against this
background, it should be a common aim and responsibility of all those involved in operating the Protocol,
including the schemes, to promote confidence in the criminal justice system.

Principles and Roles

5. Schemes will operate in full accordance with the Human Rights Act 1998 and all current equality
legislation. It is important that crime is reported to the police. Schemes must comply with the provisions of
Section 5 of the Criminal Law Act (Northern Ireland) 1967 in respect of those crimes deemed to be
arrestable oVences.

6. Subject to the other provisions of this Protocol, schemes will adhere to the relevant sections of the UN
“Basic Principles on the use of Restorative Justice Programmes in Criminal Matters”, in particular the
following:

— restorative processes should be used only with the free and voluntary consent of the parties (which
may be withdrawn at any time);

— agreements should be arrived at voluntarily and should be reasonable and proportionate;

— disparities leading to power imbalances, and the safety of the parties, should be taken into
consideration in referring a case to, and during, a restorative process;

— parties should have the right to legal advice about the process;

— before agreeing to participate, parties should be fully informed of their rights, the nature of the
process, and the possible consequences of their decision; and

— neither victim nor oVender should be coerced, or induced by unfair means, to participate in the
process or to accept the outcome.

7. The general duty of police oYcers, as defined by section 32(1) of the Police Act 2000, is:

(a) to protect life and property;

(b) to preserve order;

18 Review of the Criminal Justice System in Northern Ireland, paragraph 9.5.
19 Review of the Criminal Justice System in Northern Ireland, paragraph 3.31.
20 Review of the Criminal Justice System in Northern Ireland, paragraph 9.20.
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(c) to prevent the commission of oVences; and

(d) where an oVence has been committed, to take measures to bring the oVender to justice.

The Police Service of Northern Ireland (PSNI) has responsibility for the investigation of crime, and carries
out its functions with the aim of securing the support of, and acting in cooperation with, the local
community. As noted above, community-based schemes share the responsibility of helping to promote
confidence in the criminal justice system, including the police.

8. The Public Prosecution Service (PPS) has responsibility, following an investigation, for deciding how
an oVence will be dealt with in accordance with the test for prosecution, including whether it should be
referred to a scheme.

Protocol

Community restorative justice schemes can have a role to play in dealing with the types of low-level crime
that most commonly concern local communities.

Community schemes should

“receive referrals from a statutory criminal justice agency, rather than from within the community,
with the police being informed of all such referrals.”21

9. If a community-based scheme becomes aware of an oVence or an oVender, it will communicate
promptly to a dedicated police oYcer the details it has about the oVence, the oVender and the victim,
including such categories of information as the PSNI may indicate it requires. It should indicate in broad
terms how it would plan to deal with the oVence and oVender if these were referred to it. (This should be a
forecast based on previous practice: it is accepted that details would not be firmed up at this stage.)

10. An advisory panel may be formed including representatives of the PSNI, PBNI, YJA and the scheme
for a preliminary and without prejudice discussion of the suitability of the case(s) for disposal by
community-based restorative justice.

11. The PSNI will consider the information received (including any provided through a panel discussion)
and determine whether it is necessary to undertake investigations to verify and add to the information.
Depending on the nature of the oVence, oVenders will be fingerprinted and DNA taken by the police22. On
receiving a report from the police, the PPS will consider the evidence and information provided and inform
police promptly of the decision reached. The police will inform the scheme of that decision. Where the PPS
judges it appropriate to refer a case to the scheme, the latter may proceed to handle the case. Where the PPS
does not decide to refer the case, the scheme will take no further action with regard to the disposal of the
case, although it may oVer support to the victim or the oVender where its relationships with them are already
established. However, this should not extend to involving them in restorative processes. The police and PPS
will seek to fast-track the consideration of cases forwarded by schemes.

12. In determining whether it is in the public interest to refer an oVender to a scheme, the PPS will take
into consideration the evidence and information reported including the following:

— is there an admission of guilt, confirmed by a police investigation;

— previous oVending history of the oVender;

— the gravity of the oVence;

— the views of the victim; and

— such other information as is considered relevant.

13. When a community scheme has a case referred to it following a decision by the PPS, it may proceed
to engage with the person involved in strict accordance with this Protocol. The PPS will decide whether
referrals to schemes should include an informed warning or a restorative caution, and in such cases such a
warning or caution will be given by a police oYcer. This will form part of the plan for dealing with the
oVender. Following delivery of an informed warning or restorative caution, the police oYcer will ensure that
appropriate details are recorded for insertion in the criminal record of the oVender.

21 Review of the Criminal Justice System in Northern Ireland, paragraph 9.98(i).
22 The police take fingerprints and DNA from all oVenders in custody at a police station. This helps to identify the oVender,

aids in detecting future crime, prevents further oVences and therefore protects the public. In addition to these reasons, the
recording of DNA and fingerprints as part of a community restorative justice process is necessary to ensure the oVender has
not carried out a more serious crime(s), which would make that oVender’s participation in the process inappropriate. It also
ensures equality of treatment for those oVenders in areas where community-based schemes do not exist. An oVence will only
be suitable to be dealt with by a community-based scheme if the oVender consents to providing fingerprint and DNA samples.
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14. In the course of any processes undertaken by a scheme when dealing with an oVender, any disclosure
of specific instances of oVending, other than that which was the subject of the original referral, must be dealt
with in accordance with this Protocol, and the oVender informed accordingly (as is the case for any criminal
justice agency). If this arises, the scheme should suspend dealing with the oVender until further decisions are
reached by the PPS.

15. Appropriate procedures will need to be agreed to assist in the implementation of the above referral
arrangements.

Community schemes should

“be accredited by, and subject to standards laid down by the Government in respect of how they
deal with criminal activity, covering such issues as training of staV, human rights protections, other
due process and proportionality issues, and complaints mechanisms for both victims and
oVenders.”23

16. Each community-based scheme will confirm to the Criminal Justice Inspectorate (CJINI) in writing
its willingness to adhere to this Protocol. If the Inspectorate is satisfied, having inspected the scheme, that
the standards and requirements set out in this Protocol are being met, it will so inform the Northern Ireland
OYce (NIO), which will maintain a list of accredited schemes. A scheme will be removed from the list if it
is no longer meeting these standards and requirements.

17. Schemes will need to operate to high standards in order to comply with human rights requirements
and promote confidence in the criminal justice system, and they must assess the suitability of their staV in
the light of this. It would clearly be unacceptable for anyone involved in paramilitary activity or criminality
to be involved in this work. An important method of determining if an individual is unsuitable will be
through use of the Protection of Children and Vulnerable Adults (POCVA) machinery which became
operational in 2005, and schemes must become accredited to POCVA for this purpose. This is required
practice for all organisations which work with children and/or vulnerable adults. The POCVA check will
indicate the existence of a criminal record or other information which might show an individual to be
unsuitable for the post. To help determine suitability a Panel, comprising representatives of statutory bodies,
will be established. The Panel will have access to relevant information (including criminal records). The
procedures to be followed by the Panel are detailed in the Annex. Schemes will be required to accept the
determination of the Panel as a condition of their accreditation.

18. Schemes will arrange for their staV to receive training, on induction, on human rights and equality
legislation; on their obligations under the criminal law; and on the workings of the criminal justice system,
including issues of due process and proportionality. Training will be updated regularly, and will cover any
relevant changes to the law. Training will be provided by accredited trainers, and by use of accredited
training materials. In addition schemes will provide training in communication, conflict mediation and
victims’ issues. All training, trainers and training materials will be subject to regular inspection by CJINI.

19. Schemes will ensure that oVenders are aware of all the information on them and their oVence which
has been brought to the attention of the scheme and of all allegations made against them. In addition, a
written description of the scheme, its range of interventions, and the Protocol within which it operates will
be given to each oVender and every victim who comes into contact with the scheme.

20. Schemes will provide for both oVender and victim to be supported during the process by one or more
appropriate people (in the case of young oVenders this might be the parents/guardians of the young person).

21. Schemes will establish a qualified independent point of contact for advice on human rights issues and
legislation. This advisor will be named when the schemes sign their undertaking to abide by this Protocol.

22. An independent, external, complaints mechanism, provided by the Probation Board, will be available
to every oVender and every victim who comes into contact with the schemes. The schemes will ensure that
information explaining clearly how a complaint can be made is provided as a matter of course to all with
whom the schemes deal. The Inspectorate will inspect the schemes’ processes on a regular and unannounced
basis to ensure that appropriate arrangements are operating properly. The eVectiveness of schemes in
responding to any decisions reached by the complaints mechanism will be taken into account in deciding
on their accreditation. Where a victim or oVender has a complaint that amounts to a criminal oVence, this
should be referred to the PSNI for investigation. Any complaints against police oYcers should be referred
to the Police Ombudsman.

Community schemes should

“be subject to regular inspection by the independent Criminal Justice Inspectorate.”24

23. Schemes will agree to undergo an initial inspection before commencement of operation under this
Protocol. Once schemes are operating, unannounced inspections will be conducted regularly. These
inspections will initially take place on a pilot basis. They will include, as appropriate, examination of records

23 Review of the Criminal Justice System in Northern Ireland, paragraph 9.98(ii).
24 Review of the Criminal Justice System in Northern Ireland, paragraph 9.98(iii).
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of oVenders and oVences dealt with; systems for ensuring that agreed programmes are completed;
complaints mechanisms and actual complaints; training initiatives; compliance with the decisions of the PPS
on cases appropriate and inappropriate for referral to community schemes; up-to-date awareness of human
rights issues; and safeguards for ensuring that for oVenders who admit the oVence this is done on the basis
of informed consent. Access may also be required to the records of the scheme in relation to non-criminal
activity. Inspectors will have access to all published material on the scheme or the interventions it provides.
Cases will only be referred to accredited schemes. Accreditation will be regularly monitored and reviewed.

24. It is recognised that some schemes will provide interventions designed to help prevent young people
re-oVending. These may be in the form of treatment programmes or diversionary activities. These
interventions should also be open as appropriate to oVenders dealt with by statutory youth conferences or
through the Youth Diversion Scheme.

25. Schemes will keep records, which may be accessed on request by the CJINI, of all oVenders and
victims who are brought to their attention, including those who do not participate further in any way, and
of how they are dealt with. Records will be held securely and in compliance with the Data Protection Act,
and CJINI will be consulted on the format used for record-keeping. Schemes will have regard to the
provisions of the Freedom of Information Act in relation to disclosure of information.

Community schemes should

“have no role in determining the guilt or innocence of alleged oVenders, and deal only with those
individuals referred by a criminal justice agency who have indicated that they do not wish to deny
guilt and where there is prima facie evidence of guilt.”25

26. Schemes will have no role in determining the guilt or innocence of alleged oVenders, and will deal with
them only as outlined at paras 9–15 above.

27. If, at any time, an oVender indicates that he wishes to deny the oVence, the scheme will immediately
stop any process or programme which is ongoing in respect of that oVender and will inform the PSNI of
this development. The case will then be referred by police to the PPS for further consideration.

July 2006

25 Review of the Criminal Justice System in Northern Ireland, paragraph 9.98(iv).
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