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Mr Stephen Byers (Matter referred on 19
October 2005)

l. Introduction

1. On 19 October 2005, the House referred to us the matter of “the evidence given by the Rt
Hon Member for North Tyneside [Mr Stephen Byers] to the Transport Sub-Committee of
the Select Committee on Transport, Local Government and the Regions' on 14®
November 2001”.> The Sub-Committee was inquiring into the implications for rail services
of the Government’s then recently issued draft policy statement on passenger rail
franchising and the draft directions and guidance to the Strategic Rail Authority.’
However, following the placing of Railtrack plc into railway administration, the scope of
the Sub-Committee’s inquiry was extended to include the impact of this on the
Government’s franchising policy, and a range of issues relating to Railtrack’s successor.*

2. At our first meeting after the referral of this matter, on 25 October 2005, Mr Alan
Whitehead declared a non-pecuniary interest in relation to the matter referred to us in
that, at the material time, he had been a Parliamentary Under-Secretary of State in the
Department of Transport, Local Government and the Regions, but with no direct
responsibilities in relation to transport matters. All those giving oral evidence to us were
made aware of this declaration.

3. On 16 January 2006, after we had completed taking oral evidence, Mr David Curry and
Mr Chris Mullin were appointed to the Committee. They have decided to play no part in
our consideration of this report in view of the late stage at which they have come to the

inquiry.

4. We have taken oral evidence® in this inquiry on four occasions: from Chris Grayling,
who had moved the motion to refer the matter to us; Mr David Rowlands CB, now
Permanent Secretary at the Department for Transport, but at the time the Department’s
senior official on railway matters; Mr Dan Corry, then a Special Adviser to Mr Byers; and
from Mr Byers himself. We are grateful to all the witnesses for their evidence.

5. We have also received a considerable amount of written evidence, much of which we
have published. A number of submissions included documents that had also been included
in the trial bundles in the case of Weir and Others v The Secretary of State for Transport
and Others.® Following judgement in this case, given on 14 October 2005, the Department
made available for public inspection all the documents that comprised the trial bundles.”

1 Referred to hereafter as “the Transport Sub-Committee”.

2 See Official Report, 19 October 2005, Vol. 437, col. 848-50.

3 Transport, Local Government and the Regions Committee, Press Notice No. 3 of Session 2001-02 (23 July 2001).

4 Transport, Local Government and the Regions Committee, Press Notice No. 8 of Session 2001-02 (18 October 2001).
5 This evidence was taken in private, but is published in full with this report.

6 [2005] EWHC 2192 (Ch.). Referred to hereafter as “the Railtrack case”.

7 Appendix 7, p. 45.
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As these are already in the public domain, we have not printed any such documents with
this report, but have arranged for those submitted to us to be publicly available in the
Record Office in accordance with the usual Select Committee practice.®

Il. Background to the Referral

6. On 25 July 2001, Mr John Robinson, Chairman of Railtrack Group plc’, the publicly
quoted parent company of Railtrack plc, met Mr Byers. According to the Department'?,
this meeting was at Mr Robinson’s request. The meeting was not fully minuted, but the
Government side recalled that, in an unminuted part, Mr Robinson said that he anticipated
difficulties' when the company released its interim figures in November 2001 over stating
that it remained a ‘going concern’. Subsequent discussions between the company and the
Government on possible ways to overcome this difficulty are well documented in the
Railtrack case judgement.'?

7. Mr Byers, as Secretary of State for Transport, Local Government and the Regions, had
successfully petitioned on 7 October 2001 for Railtrack plc to be placed in railway
administration on insolvency grounds. The petition followed his refusal, on 5 October
2001, to give the company additional Government financial support. These actions, and his
motives for them, lay at the heart of the Railtrack case.

8. Mr Byers was called by the defendants as a witness in the Railtrack case. On 14 July 2005,
counsel for the plaintiffs, in the course of his cross-examination, raised with Mr Byers the
answers he had given at the Transport Sub-Committee on 14 November 2001 to Questions
854 and 857, both asked by Mr Grayling. In a line of questioning which the judge
subsequently apologised to the House in his judgement for allowing,"> Mr Byers admitted
that the answer he had given to Question 857 was “not a truthful statement.”. When
pressed in court as to his motives for this, Mr Byers was unable to give an explanation.

9. The exchange between Mr Byers and Mr Grayling at Question 857, as published by the
Select Committee on Transport, Local Government and the Regions, is set out below:

“857. Was there any discussion, theoretical or otherwise, in your Department before
25 July about the possibility of a future change in status for Railtrack, whether
nationalisation, the move into a company limited by guarantee, or whatever?

(Mr Byers) Not that I am aware of.”

10. Judgement in the Railtrack case was given on 14 October 2005. On 17 October, Mr
Byers made a personal statement to the House."* In his statement, he informed the House

8 For a full list of these documents, see p. 61.

9 This was the parent company of the Group, and the one quoted on the Stock Exchange. Railtrack plc was the operating
subsidiary which held the network licence and owned almost all the rail network in Great Britain.

10 See p. 63, Item 1(d).

11 See HC 239-11 (2001-02), p. Ev 246-8.

12 [2005] EWHC 2192 (ch).

13 See paragraph 242 of the judgement (reproduced at Appendix 1, p. 23).
14 Official Report, 17 October 2005, Vol. 437, Col. 639-640.
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that his reply to Mr Grayling’s Question 857 had been “factually inaccurate” and
apologised. He added that he “did not intend deliberately to mislead” the Transport Sub-
Committee, and that he had done so “due to an inadvertent error”.

11. In his personal statement, Mr Byers recalled that, shortly after becoming Secretary of
State following the 2001 General Election, he had asked for an options paper on the future
of Railtrack plc to be drawn up, initially solely by his Department, but subsequently jointly
with the Treasury and the Prime Minister’s Policy Directorate. At that time he had seen
this act of commissioning as “simply sensible contingency planning”. He continued:

“However, it is my request for this work to be carried out that I now recognise could
be interpreted as a discussion, and that would make my reply to the Select
Committee factually inaccurate.

A critical meeting took place on 25 July when the Chairman of Railtrack outlined to
me the financial difficulties that the company faced. It was only after that meeting
that substantive discussions began about the possibility of changing the status of the
company.”

12. Mr Byers explained to the House why he gave the answer he did in the following terms:

“Having reviewed the documents that were put before the court, it would have been
because I considered the meeting of 25 July to be the moment at which discussions
began and that the commissioning of work to be carried out on the future options for
Railtrack did not represent discussions in the true sense of the word.”

13. Immediately following Mr Byers’ personal statement, Mr Grayling informed the House
that he did not accept and was not satisfied with Mr Byers’ explanation. In introducing his
motion on 19 October to refer the matter to us, Mr Grayling described Mr Byers’ statement
that the commissioning of work on the future options for Railtrack plc did not represent
discussions in the true sense of the word as “utterly unconvincing”. He also referred to the
note of a meeting'” with the Prime Minister in July 2001, attended by Mr Byers, other
Ministers and senior officials, that “refers very clearly to a discussion about the future
structure of Railtrack”.

14. After brief speeches supporting the referral from the Leader of the House, Mr David
Heath and Mrs Gwyneth Dunwoody, who had been Chairman of the Transport Sub-
Committee, the matter was referred to us by the House without a vote.

lll. Government work on possible alternatives to Railtrack plc

Before the 2001 General Election

15. Concerns about Railtrack plc’s financial position predated the 2001 General Election,
and Mr Byers” appointment as Secretary of State.'® Key elements in this were the escalating

15 This is a reference to the Transport Stocktake held on 5 July 2001. Mr Grayling included the manuscript in his written
submission (see p. 62), and the Department for Transport provided a typed transcription (see p. 64).

16 See p. 63, Item 1(a).
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cost of the West Coast Main Line project and the immediate aftermath of the Hatfield
derailment, but these were exacerbated by the way the Regulator proposed to defer
revenues due to Railtrack plc in the Second Control Period, due to begin on 31 March 2001
and to run to 31 March 2006. The seriousness of the position was reinforced by the
submission'” to the Department in March 2001 by Railtrack plc of financial information
suggesting that the true value of shares in Railtrack Group plc was a small fraction of the
then current figure quoted on the Stock Exchange.

16. There is evidence that, in this period, the Prime Minister wanted the fundamental
choices on rail examined.'”® Whether or not as part of this process, a paper on possible
‘radical options’, discussing briefly the respective advantages and disadvantages of each,
was prepared by a Department of Transport official in February 2001."

After the 2001 General Election

17. It appears that the Government’s immediate priority in the aftermath of the Hatfield
derailment was the restoration of normal train services. The April 2001 financial settlement
was designed, according to the Department®, to stabilise the financial position of Railtrack
plc.

18. Nevertheless, Mr Rowlands, in a brief to the new Secretary of State dated 8 June 2001,
noted that the April deal was not fully comprehensive. Besides leaving the company
needing to raise some £4 billion of new on-balance sheet debt by the end of the year
(although there was apparently no evidence then of any expectation that it would have
difficulty in doing so), it was contingent on arranging some £1.4 billion of off-balance sheet
finance by late July, without which “the company’s need for new debt rises to a probably
insurmountable £5.4 billion”.

19. The more detailed ‘Railways: Backgrounds and Issues paper’ prepared by the
Department®' described Railtrack plc’s medium-term financial prospects as “shaky”. It
continued:

“Even should the Regulator provide the company with all it seeks, the company’s
debt burden may still be unsustainable in the longer term. Some form of financial
restructuring within the next 5 years looks inevitable if the company is to survive and
we are to avoid further substantial increases in support requirements.”

20. On 11 June 2001, Mr Byers commissioned, through his Private Secretary, “an options
paper on the future of Railtrack p, covering all options short of renationalisation (although
he noted that it may be as well to include a paragraph with pros and cons of
renationalisation).” He had also asked for a meeting on options for Railtrack plc later in the

17 Appendix 7, p. 46.

18 See p. 61, Item 4. See also Q. 202.

19 Appendix 7, p. 57. See also p. 66, Item 22.
20 Appendix 7, p. 47.

21 See p. 63, Item 1(a), Annex B.
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week. The paper* was sent to him on 12 June and included an Annex setting out a range of
structural options, with a brief summary of the perceived advantages and disadvantages of
each. However, the paper also made clear that structural change was not seen by the
Department as necessary to resolving Railtrack’s management problems, and
recommended discussions with the new Chairman before either committing any further
funding to Railtrack plc or considering in detail any of the structural options. Mr Byers first
met Mr Robinson on 25 June 2001.

21. At a departmental meeting on 20 June 2001, for which the box note specifically stated
“You wanted to reconvene your meeting with rail officials considering:...Options for
reforming Railtrack...”, Mr Byers asked for joint Treasury/DTLR work to look at options
for Railtrack plc” . The note of the meeting** states “The Secretary of State said it would be
essential to get Treasury buy-in to any further work on Railtrack structures.”

22. Mr Rowlands agreed to take this matter forward with Ms Shriti Vadera, a member of
the Council of Economic Advisers® at the Treasury. It appears that before Mr Byers asked
his Department to initiate this work he had discussed the matter himself with Ms Vadera.*
Mr Byers was also kept informed of the likely timescale for taking forward this joint work.”

23. On 25 June 2001, a report® appeared in the Financial Times, which indicated that,
whilst it was the Government’s priority to get trains running again, Mr Byers was
considering a range of ideas for the future. While renationalisation appeared to have been
ruled out, there were apparently “many other options”. The statements were attributed to
unnamed Department for Transport officials.

24. A few days later, the No. 10 Policy Directorate picked up on press suggestions that Mr
Byers was looking at ‘radical solutions’. This rekindled interest there in the possibility of a
more fundamental review of rail structures, as the Prime Minister had apparently wanted
before the General Election. By the time Mr Byers wrote to the Prime Minister on 29 June
ahead of the Transport Stocktake meeting, the joint working proposal had been extended
to include the involvement of the No. 10 Policy Directorate.” The proposal was then
further discussed and approved at the Prime Minister’s Transport Stocktake on 5 July.*

25. In his note to the Prime Minister’! ahead of the Transport Stocktake, Mr Byers wrote:

“A key question is whether Railtrack’s problems stem from bad management or bad
industry structure....A discussion with John Robinson, Railtrack’s new Chairman

22 See p. 64, Item 5.
23 Appendix 7, p. 51.
24 See p. 64, Item 6.

25 The Council of Economic Advisers is made up of individual policy experts who bring their specialist advice to work
alongside individual Treasury teams focusing on the Government'’s key policy priorities.

26 See p. 66, Item 26.
27 See p. 61, item 8.

28 Financial Times “Watchdog warns Byers that Railtrack Management is “barrier to improvement””, 25 June 2001
(reproduced at p. 42).

29 Appendix 7, p. 51-2. See also p. 64, Item 7.
30 Appendix 7, p.51.
31 See p. 64, Item 7.
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had reinforced my view that this is basically a management problem. But it is a
problem of unusual complexity and urgency. If the new management cannot
demonstrate early progress, we may be forced to move to a radical alternative. My
Department, the Treasury and the Policy Directorate are accordingly starting joint
work to identify all the possible options for Railtrack. We will probably need to
engage (in strict confidence) investment banking advisers.”

26. We asked Mr Byers whether in his view this reference to possible change at Railtrack
plc constituted ‘discussions’,** but he was reluctant to concede the point.

27. The review of Railtrack options was conducted by a very senior group of officials from
the three departments. These included from the Department for Transport, Mr Rowlands;
Mr Linnard, the Director of Rail Delivery; and Mr Corry, one of the Secretary of State’s
Special Advisers. From the Treasury, it included Mr Macpherson, who was then Managing
Director, Public Expenditure; Mr Wheatley, Head of Transport; and Ms Vadera. Dr
Hackland and others attended from the No. 10 Policy Directorate.

28. It is clear from the papers considered by the group, and from the progress report on the
group’s work sent to Mr Byers by Mr Rowlands on 30 July®, that considerable discussion
of a range of options had gone on in the course of the group’s deliberations. The final
output of the group was a report of 3 August 2001 to the Prime Minister from Mr Byers,
with a covering note prepared by the No. 10 Policy Unit.** This identified three lead
options, on which further work was to be done, with a view to a decision by Ministers in
September 2001. One of these options involved turning Railtrack plc into a not-for-profit
trust.

IV. The Issues

Introduction

29. It is important to see this matter in context. The Transport Sub-Committee evidence
session of 14 November 2001 was a lengthy one, and, not surprisingly given that it was Mr
Byers’ first appearance as Secretary of State, ranged extensively over railway matters. At the
heart of the referral to us, though, lies the answer to a single question. There appears to
have been no dissatisfaction with the accuracy of the rest of Mr Byers’ evidence on that
occasion, although in one case, the timetable for preparing emergency legislation to restrict
the power of the Regulator, some of the Transport Sub-Committee wished him to be more
specific, and drew inferences from his failure in this respect.” It is common ground that
the answer to Mr Grayling’s Question 857 was factually inaccurate, and that the Transport
Sub-Committee was therefore misled. Mr Byers has already apologised to the House.

32 See Q. 160-162, 164, 166, 171.

33 See p. 65, Item 10.

34 Appendix 7, p. 52.

35 See Q. 29 and HC 265-11 (2001-02) Q.866-870.
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30. The main issue for us has therefore been what lay behind the incorrect answer to
Question 857. The Clerk of the House has advised us that, for a complaint to be sustained
that a witness had wilfully misled the House or a select committee, and thus committed a
contempt, it must be demonstrated not only that the statement or evidence was incorrect,
but also that there was a deliberate intention to mislead. He continued®®, “In order to find
that Mr Byers committed a contempt in the evidence session of 14 November 2001, the
Committee will need to satisfy itself not only that he misled the Sub-Committee, but that
he did so knowingly or deliberately.”

31. We have also considered the wording of Mr Byers’ personal statement, in which he
conceded that his commissioning of work could be interpreted as a discussion; but went on
to assert that “it was only after [the meeting with Mr Robinson on 25 July 2001] that
substantive discussions began about the possibility of changing the status of the
company.”” We needed to reflect on whether anything in the personal statement was also
misleading.

32. There is also a third issue, in that the position could have been retrieved at the time if
the factual inaccuracy in the answer had been spotted when the Department received the
transcript of the evidence, and submitted an appropriate correction to the Sub-Committee.
We have therefore also examined how the transcript was checked in the Department, with
a view to establishing why this inaccuracy was overlooked.

The Case against Mr Byers

33. The bulk of the case against Mr Byers has been advanced by Mr Grayling. Mr Alan
Duncan, Opposition Spokesman on Transport at the time of Mr Byers’ personal statement,
also submitted evidence® suggesting that Mr Byers’ evidence to the Transport Sub-
Committee was “knowingly inaccurate” and that his personal statement “repeated, and
therefore compounded, the same untruth.” Much of the ground covered by Mr Duncan in
his submission is also covered by Mr Grayling, and the thrust of their respective arguments
is broadly similar.

34. Mr Grayling told us that, when the Transport Sub-Committee took evidence from Mr
Byers:*

“There was considerable doubt about whether this process, the process of pushing
Railtrack into administration, had really been generated because the company came
to see the Government and said “Help! We're falling apart.” The very strong
suspicion was that this had been part of a premeditated process that went back well
before the discussions with Mr Robinson so this was a central point in the
investigation.....”.

36 Appendix 1, p. 20.

37 Official Report, 17 October 2005, Vol. 437, col. 640.
38 Appendix 2, p. 24.

39Q.7.
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35. Mr Grayling said that he had been surprised at the answer he had received,* but had
not challenged it out of both a general lack of confidence, as a new Member, and because
he had no evidence to hand to use as a basis.*' He asserted** that Mr Byers had:

“knowingly and deliberately misled the Committee. I understand why he did it; it
would have been politically embarrassing for the Government to admit at that point
that these discussions had taken place...”

and that his motive for doing so was to avoid political embarrassment.*’
36. Mr Grayling also maintained that:**

“We ought to be able in this House, when we ask a straight question to the Secretary
of State in a select committee, to expect an up-front answer...there is supposed to be
a fundamental principle in this place that Ministers tell the truth to committees and
are up-front with committees...”.

The overall effect of the Secretary of State’s answer had in his view® been that:

“the Committee was unable to pursue what otherwise would have been a legitimate
line of questioning to understand what the Government had done, when and why.”

37. Mr Grayling told us that a secondary element that had prompted his and colleagues
concerns as to whether the Government had been entirely open about its intentions in
relation to Railtrack plc was the reluctance of Mr Byers to give the Transport Sub-
Committee details of the timetable for the drafting of emergency legislation to restrict the
power of the Rail Regulator to conduct an interim review should the Government decide
not to provide additional funds to Railtrack plc.*® Mr Grayling told us:*

“The other area that the Government always kind of pushed us away from was
“When did you actually start this work.”

It was this and a difference of view over precisely what transpired at the meeting on 25
July 2001 between Mr Byers and Mr Robinson that had prompted thoughts on Mr
Grayling’s part that what had happened to Railtrack plc might have been part of a
longer-term political agenda to restructure the industry rather than simply a response to
Railtrack’s financial problems.*

40 Q.10, 20.

41 Q.11. See also Q. 32.

42 Q.21.

43 Q.22.

44 Q.20.

45Q.12.

46 See HC 239-11 (2001-02), Q.866 to 870.
47 Q.29. See also Q.38.

48 Q.29.
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38. As to Mr Byers’ explanation in his personal statement of the reason why he had given
factually inaccurate evidence, and his description of it as an ‘inadvertent error’. Mr
Grayling commented:*

“I just do not buy that. I think it is an utterly lame excuse. I do not think it is an
accurate excuse....”.

He also described Mr Byers’ apology as “fairly half-hearted”,”® maintaining that Mr
Byers should have been “more up-front” with the Transport Sub-Committee and
accepted that political pressures at the time had wrongly made him circumspect with the
evidence he gave.”' Asked as to why he thought Mr Byers might have made a
deliberately misleading personal statement when the documentary evidence, following
the Railtrack case, was in the public domain, he said:**

“Failure to understand the old adage, “when you're in a hole, stop digging”, I think is
the correct answer to that”.

39. When asked if in his view Mr Byers was a liar, Mr Grayling responded “Yes,

» 53

absolutely”.

Mr Byers’ Explanation

40. Mr Byers has made a written submission,* and also gave oral evidence. Following his
oral evidence, he has, at our invitation, made a further written submission focussing
specifically on the contemporary note of the Transport Stocktake with the Prime Minister
on 5 July 2001.%

41. Mr Byers, like Mr Rowlands and Mr Corry, confirmed that there was no reason why he
could not have given a ‘correct’ reply to Mr Grayling.>® His error, he considered, was in
placing an unduly narrow construction on the word ‘discussion’.””

42. As his personal statement to the House made clear, Mr Byers accepts that his answer to
Mr Grayling at Question 857 was factually inaccurate. In his written evidence he
comments:*

“When appearing before the Select Committee I did not regard the commissioning
of this work to be a discussion in the true sense of that word. It was only when I was
giving evidence in the High Court in July that I realised that the asking for work to be

49 Q.13. See also Q.24 and 35.

50 Q.9.

51 Q.8.

52 Q.26.

53 Q.28.

54 Appendix 5, p. 33.

55 Appendix 5, p. 36.

56 Q157, 167. See also Appendix 5, p. 37.
57 Q.167, 185.

58 Appendix 5. p. 34. See also Q.158
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carried out on the future options for Railtrack could be seen by some people to
constitute a discussion.”

43.In essence, Mr Byers’ original perception as to what constituted ‘discussions’ is
summarised in his response to a question relating to ideas for alternative structures to
Railtrack plc. The question was based on a press report™ that Mr Byers was considering a
range of options for the longer term. He replied®:

“It is wrong in the context of my interpretation of discussions but it is right in the
context of work having been commissioned because by that stage work had been
commissioned.”

44.In his oral evidence, Mr Byers sought to distinguish between discussions which
preceded his meeting on 25 July 2001 with Mr Robinson, at which Mr Robinson had
indicated the extent of the financial difficulties of Railtrack plc, and those which followed.®
This meeting had previously been described by Mr Rowlands as ‘a watershed” and after
which, in Mr Byers’ view, discussion at Ministerial level had begun.®® He also sought
implicitly to distinguish between exchanges which he had been involved in himself and
those which others, such as officials had been involved in, reserving solely to the former the
description ‘discussions’.”’

45. Mr Byers also argued in his oral evidence that account needed to be taken of the
political context in which the question was posed. ** He was aware that the political lines of
attack at the time included an allegation that Railtrack plc had been forced into railway
administration as part of a pre-planned Government strategy, but in his view Mr Grayling
would not have known that there was no substance behind this.®> He speculated that he
may have given Mr Grayling “perhaps a rather broad brush reply” in the expectation that
he had a more specific follow-up question. In the event, Mr Grayling did not, so Mr Byers’
original answer remained unqualified. In his most recent evidence,® Mr Byers maintains
that his answer to Mr Grayling was conditioned by what he perceived to be the political
context, namely, the Opposition’s apparent belief that there was a Government plan,
devised before 25 July 2001, to push Railtrack plc into railway administration as a prelude
to restructuring.

59. Financial Times “Watchdog warns Byers that Railtrack Management is “barrier to improvement””, 25 June 2001
(reproduced at p. 42).

60 Q.169

61 Q.170.

62 Q.176. See also Q.201.
63 Q.182-3. See also Q. 201.
64 Q.179-181.

65 Q.165.

66 Appendix 5, p. 36.
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Checking of the transcript

46. Mr Byers cannot remember reading the transcript,” although Mr Rowlands indicated
that it was routine for a Minister’s Private Office to make these available.”® Mr Rowlands,
when asked why the Department did not take the opportunity to correct the record said:®

“T am afraid the honest answer is I do not know at this distance.”

He apologised for the fact that the point had been missed,”® and admitted that “it should
have been picked up and at least drawn to Mr Byers’ attention but it was not.””!

47. It appears from an e-mail’® submitted to us that three officials attended the evidence
session, but none of them as witnesses. The transcript was sent to each of them for
comment. The three officials were Mr David Hill, one of Mr Byers’ Private Secretaries; Mr
Dan Corry, one of his Special Advisers; and Mr David Macmillan, then on temporary
promotion to the post of Director, Rail Restructuring.” The transcript was also copied for
information to a number of other senior officials, including Mr Rowlands.

48. Mr David Hill produced a number of minor suggestions on the assumption that “as
with Hansard, changes will have to be kept to a minimum”. Mr Corry, who had no
recollection of the transcript,” had one suggestion to make. The Department has no record
of any suggestions being made by Mr Macmillan. None of the suggested corrections related
to Question 857.

67 Q.187.

68 Q.57

69 Q.48. See also Q.71-2.

70 Q.56.

71 Q.48.

72 See p. 64, Item 3.

73 Appendix 7, p. 58.

74 Q.137. See also Q. 83-85, 94-95, 115.
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Conclusions and Recommendations

Mr Byers evidence

49. As we have already pointed out, it is common ground that Mr Byers’ answer to Mr
Grayling at Question 857 was factually inaccurate, that the Transport Sub-Committee was
misled, and Mr Byers has apologised to the House for this. The focus has now switched to
the reason why Mr Byers gave factually inaccurate evidence, and in particular whether the
reason given in his personal statement—that the unduly narrow interpretation he had
placed on the word ‘discussions’ in this context had inadvertently led him to give the
inaccurate answer.

50. Mr Byers should of course have given the Transport Sub-Committee a correct
answer.

51. There is general agreement between Mr Rowlands,”” Mr Corry’® and Mr Byers’” that a
correct answer to Mr Grayling at Question 857 would have referred to work being
commissioned. There is also general agreement’ amongst our witnesses, with which we
concur, that there would have been no difficulty had Mr Byers given such an answer.
Indeed, Mr Grayling himself conceded” that if Mr Byers had given a correct answer “It
would not have changed the course of history”.

52. Mr Grayling’s case essentially rests on two elements of circumstantial evidence: the
difference of view as to precisely what was said at the meeting between Mr Robinson and
Mr Byers on 25 July 2001; and Mr Byers’ reluctance to be precise as to when the emergency
legislation to restrict the powers of the Rail Regulator was drafted. Taken together, these in
his view suggested a pre-existing plan.

53. Given the significance placed by Mr Grayling on the exchanges® in the Transport Sub-
Committee about the emergency legislation, we have asked the Department for details of
the timetable for its preparation. It is now clear that, contrary to the impression gained by
some from Mr Byers’ answers in the Transport Sub-Committee, this legislation was not
drafted before Mr Byers’ refused further Government financial assistance to Railtrack on 5
October 2001. All Mr Byers had at that time was policy clearance from the Prime Minister
and the Chancellor; the drafting process was not completed until 10 October 2001, five
days after Mr Byers had refused Railtrack plc further financial assistance.®

54. As to precisely what transpired at the meeting between Mr Byers and Mr Robinson on
25 July 2001, there remain a number of unresolved points, despite the Department for

75 Q.44.

76 Q.86.

77 Q.156.

78 Q.45 (Mr Rowlands); Q.87 (Mr Corry); and Q.157 (Mr Byers). See also Appendix 5, p. 37.
79 Q.12.

80 HC 239-11 (2001-02) Q. 866-870.

81 Appendix 7, p. 45.
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Transport putting its partial note of the meeting in the public domain as part of its
evidence to the Transport Sub-Committee,* and the evidence given in the Railtrack case
last year. For our purposes, though, the precise detail is immaterial; it is clear from Mr
Byers’ note to the Prime Minister of 3 August 2001 that officials’ work looking at the
options for Railtrack plc, as agreed at the 5 July 2001 Transport Stocktake, had “been given
added urgency by Railtrack’s deteriorating financial position.™?

55. More importantly, in all the material we have received, we can see no evidence that the
Government had, before 25 July 2001, embarked on an active strategy of restructuring,
although there is extensive evidence of officials working on possible options, particularly
after the Transport Stocktake of 5 July 2001. All the papers we have seen are consistent with
a twin-track strategy as summarised by the Prime Minister at the Transport Stocktake:
concentrating first on getting the railways operating normally again, with work on options
for possible restructuring being pursued in parallel on a longer timescale. The underlying
assumption in Government appears to have been that, although Railtrack plc was widely
acknowledged to have serious financial problems, and that these were likely to require
attention in due course, until the end of July 2001 it was believed to be financially stable, at
least in the short term.

56. Furthermore, as we have already pointed out, Mr Byers appears to have had no obvious
motive for deliberately misleading the Transport Sub-Committee in his response to Mr
Grayling at Question 857. As he himself put it,* “An accurate reply at the time would have
caused no problems either politically or legally.” Given that we have seen no evidence of an
active Government strategy for restructuring Railtrack, as distinct from assessment of
options, before 25 July 2001, we do not consider that the case has been made that Mr Byers
had a political agenda which he was anxious to conceal from the Transport Sub-
Committee.

57. While Mr Byers now accepts his answer was untruthful, we do not find the charge of
contempt, as defined by the Clerk of the House,* is sustained. We do not believe, on the
evidence we have seen, that Mr Byers lied to the Transport Sub-Committee as alleged.

58. We turn now to the explanation that Mr Byers offered to the House in his personal
statement as to why he had given a factually inaccurate answer. Ministers are under an
obligation, by virtue of the Resolution of the House of 19" March 1997,% subsequently
taken into the Ministerial Code, to respect the “paramount importance” of giving accurate
and truthful information to Parliament. There can be no circumstances where it can be
justified to derogate from this obligation for political reasons. Mr Byers’ answer to Mr
Grayling was factually inaccurate, and the political context cannot be used to justify
this.

82 HC 239-11 (2001-02), Ev 246.
83 See p. 64, Item 5.

84 Appendix 5, p. 37.

85 See paragraph 30.

86 CJ (1966-97) 328.
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59. The Department for Transport has told*” us that the final output of the joint working
group, which appears to have given extensive consideration to various alternatives to
Railtrack plc, was the report sent by Mr Byers to the Prime Minister on 3 August 2001 and
the covering note prepared by Dr Hackland.®® Mr Byers must therefore have known when
he gave evidence to the Transport Sub-Committee that these matters had been discussed
within the Government in the terms of any commonsense interpretation of the expression
“discussions theoretical or otherwise” in Mr Grayling’s question, as he had himself
submitted the final report of the working group to the Prime Minister. Also, the exchanges
which we refer to earlier in our report® constitute ‘discussions’ within the terms of Mr
Grayling’s question.

60. However, it is also clear from the terms of Mr Byers” personal statement that he is in
reality unaware of precisely why he gave the answer he did. We do not find it inherently
surprising that a witness is unable to remember why he gave a particular answer if
challenged on it nearly four years later. What the statement makes clear is that Mr Byers
was in fact seeking to extrapolate an explanation from the court papers.

61. We have no doubt, from the factual material we have seen, that as Mr Dismore put it to
Mr Byers:*

“the answer hangs on a definition of discussion....that most people in the room at

the time would not have shared given the nature of the question that was posed to

you.”
62. We consider that Mr Byers was unwise to try and devise retrospectively an explanation
for his inaccurate answer. We also believe that, in his personal statement, he came close to
repeating the error for which he had just apologised. Given that Mr Byers could not recall
why he gave the answer he did to Question 857, he should have said so to the House in
his personal statement on 19 October 2005 and apologised unreservedly. We
recommend that he now does so.

Correction of the transcript

63. As we have said earlier, there is a third issue in that the incorrect answer was not
corrected by the Department when it saw the transcript. Three factors appear to have
played a part in this: a misunderstanding on the part of those examining the transcript over
the scope of corrections allowed; a lack of understanding as to where the responsibilities
lay;! and the relative lack of experience in railways matters of the one policy official to
whom the transcript was sent with a specific request for corrections. In this context, it
might have been helpful if Mr Rowlands had asked a colleague who had greater personal
experience of the events involving Railtrack plc also to check the transcript.

87 Appendix 7, p. 52.

88 See p. 64, Item 5.

89 See paras 21 and 25-26.
90 Q.180.

91 Q.95.
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64. We welcome Mr Rowlands’ assurance that, normally, all committee appearances are
properly checked both by the Private Secretary and by at least one policy official,”* and note
that he has apologised for the failure on this occasion to spot the error. We recommend
that all Ministers, whether or not they themselves read over the transcript, recognise
that they are nonetheless responsible for the terms of their oral evidence and ensure
that they have in place robust arrangements for checking transcripts. Ministers should
also remind those responsible of the paramount importance of ensuring that evidence
is accurate and truthful, and ensuring the correction of any inadvertent errors as soon
as these are spotted. Departments should make sure that staff are fully aware of the
rules relating to the correction of transcripts.

65. It is clear in this case that at least one of the officials thought that only essentially verbal
corrections were permitted. This view may have been informed by the letter (which was
based on a standard letter used by all Committees) which accompanied the transcript, and
which indicated that permitted alterations were restricted to the correction of inaccuracies
in the printing or report of the written evidence and the correction of matters of fact which
do not materially alter the general sense of any answer. It also indicated that explanations
or additional information should be given by way of a footnote, or submission of a further
memorandum, but did not explain further as to the sort of points that might be covered in
this way.

66. In the light of this case, we recommend that Committees consider amending this
standard letter in the case of Ministers to make clear their obligations to the House to
ensure the accuracy and truthfulness of their evidence. We are confident that
Committees will be able to distinguish between genuine clarifications and corrections,
on the one hand, and attempts at purely cosmetic improvement of the evidence, on the
other.

67. We recommend that the Liaison Committee take forward our recommendations in
this section.

92 Q.56.
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Appendix 1: Memorandum from the
Clerk of the House [Byers.5]

Complaint relating to evidence given by Mr Stephen Byers MP to the
Transport Sub-Committee of the Committee on Transport, Local
Government and the Regions

Introduction

1. The Committee has asked for a memorandum on the complaint referred to it by the
House on ‘the matter of the evidence given by the Rt Hon Member for North Tyneside to
the Transport Sub-Committee of the Select Committee on Transport, Local Government
and the Regions on 14th November 2001.” The complaint was made by Mr Chris Grayling
MP, who was a member of the Committee at the time, on the basis that an answer given by
Mr Byers to a question asked by Mr Grayling has been demonstrated by subsequent
disclosures to have been untrue. In the relevant question Mr Grayling asked Mr Byers
whether there had been any discussion theoretical or otherwise in his Department before
25 July 2001 about the possibility of a future change in status for Railtrack. Mr Byers
replied, ‘Not that I am aware of.**

2. During a court case, which I refer to in more detail in paragraph 14 below, Mr Byers
admitted that this reply had been incorrect. On 17 October 2005, after the conclusion of
the court case, Mr Byers made a personal statement to the House on this matter in which
he stated,

It was pointed out to me in court that that answer was inconsistent with the
documents that had been disclosed to the court. I must inform the House that my
reply was factually inaccurate. However, I must also tell the House that I did not
intend deliberately to mislead the Select Committee. I would like to explain to the
House what happened.

On coming into office after the 2001 general election, I received a wide range of
briefing papers covering all aspects of my Department’s responsibilities. A number of
these papers related to the railways. As a consequence, I asked for an options paper
on the future of Railtrack to be drawn up. Initially, this was to be done solely by my
Department but subsequently I asked that it be carried out jointly with the No. 10
policy directorate and the Treasury. At the time, I regarded the commissioning of
this work as simply sensible contingency planning. However, it is my request for this
work to be carried out that I now recognise could be interpreted as a discussion, and
that would make my reply to the Select Committee factually inaccurate.

93 Votes and Proceedings, 19 October 2005, item 5; HC Deb, 19 October 2005, cols 848-850.

94  First Report of the Transport Local Government and the Regions Committee, Passenger Rail Franchising and the
Future of Railway Infrastructure, HC (2001-01) 239-1I, Q 857.
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A critical meeting took place on 25 July when the chairman of Railtrack outlined to
me the financial difficulties that the company faced. It was only after that meeting
that substantive discussions began about the possibility of changing the status of the
company.

Since the court hearing, I have thought long and hard about why I gave the answer
that I did to the Select Committee. Having reviewed the documents that were put
before the court, it would have been because I considered the meeting of 25 July to be
the moment at which discussions began and that the commissioning of work to be
carried out on the future options for Railtrack did not represent discussions in the
true meaning of that word.

I want the House to know that I did not lie to the Select Committee and that I did
not deliberately mislead the Select Committee but that due to an inadvertent error I
gave factually inaccurate evidence to the Committee. I deeply regret that this has
happened. I wish to offer my sincere apologies to you, Mr Speaker, and to the whole
House.”

Mr Grayling put his complaint to the House on 19 October, making clear that he did not
accept the personal statement and claiming to have evidence, other than the documents
referred to in court, to demonstrate the falsity of Mr Byers’s evidence.*

Nature of the contempt

3. Erskine May states, ‘Witnesses who have ... given false evidence, wilfully suppressed the
truth or persistently misled a committee have been considered guilty of a contempt’.”” Until
November 2004, the House resolved at the start of each session,

That, if it shall appear that any person has given false evidence in any case before this
House, or any Committee thereof, this House will proceed with the utmost severity
against such offender.

Since then, following a report by the Procedure Committee,” the Sessional Resolutions,
including the one above, have been dispensed with. The Resolution quoted above was one
of two which affirmed the House’s powers and intent with respect to witnesses.” The
Procedure Committee emphasised in its report that, although the Resolutions ‘have some
value as statements of intent, ... they do not add anything to the House’s powers to deal
with contempts’.'®

4. In July 2004 the Parliamentary Commissioner for Standards initiated a consultation
exercise on possible revisions to the Code of Conduct for Members. One of the questions

95 HC Deb, 17 October 2005, col 640.
96 HC Deb, 19 October 2005, cols 848-850.

97 Erskine May’s Parliamentary Practice, 23" edition, p 130. See also p 132 for the equivalent offence of deliberately
misleading the House.

98 Third Report of Session 2002-03,Sessional Orders and Resolutions, HC (2002-03) 855.
99 The other concerned tampering with or obstructing witnesses.
100 HC (2002-03) 855, para 8.
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which he raised was whether the Code should be amended so as to bring complaints that a
Member had lied to or seriously misled the House within its scope. The result of that
consultation exercise was a recommendation that no change should be made in the
existing arrangements for handling such complaints. This recommendation, alongside the
Commissioner’s other recommendations for the Code, were endorsed by the Committee
on Standards and Privileges of the last Parliament.'"'

5. Thus formal complaints that a witness has wilfully misled the House or a select
committee are treated as contempts rather than as breaches of the Code of Conduct. Such
complaints, however, have been and are very rare. In order for one to be sustained it must
be demonstrated not only that the statement or evidence was incorrect, but also that there
was a deliberate intention to mislead. In order to find that Mr Byers committed a contempt
in the evidence session of 14 November 2001, the Committee will need to satisty itself not
only that he misled the Sub-Committee, but that he did so knowingly or deliberately.

6. In the past Committees of Privileges have commented on the difficulties of proving that
witnesses deliberately misled a select committee, particularly when several years had passed
since the alleged contempt took place. For example, in 1982 a complaint was made that two
witnesses had deliberately misled the Select Committee on the Abortion (Amendment) Bill
in 1975. The complaint was based on evidence from a libel case in which the witnesses had
been defendants. Although they had initially filed a defence to the action, neither appeared
or gave evidence at the trial itself. The result was a verdict in the plaintiff's favour and the
two witnesses were ordered to pay damages in respect of certain statements claimed by the
plaintiff to have been made falsely and maliciously. The complaint alleged that they had
made these same statements in their evidence to the select committee. The two witnesses
denied that they had lied to the select committee and claimed that they had offered no
defence to the libel action only because they could not afford to. In its report, agreed in
April 1983, the Committee of Privileges emphasised that it did not want ‘to see any
relaxation of the House’s adherence to the sessional resolutions in which it declares its
intention to deal severely ... with those who are found to have given false evidence’.'” But
the Committee concluded that to examine the two witnesses in person would ‘present
difficulties in view of the lapse of time, limitations of the Committee in the context of
cross-examination and the differing contentions of these persons and others as to the truth
of their previous evidence'.'”® It took no further action to establish the truth of the
complaint.

7. As Secretary of State at the time when he gave the relevant evidence, Mr Byers was also
subject to the Ministerial Code and the 1997 Resolution of the House on Ministerial
Accountability to Parliament. That Resolution states:

It is of paramount importance that Ministers give accurate and truthful information
to Parliament, correcting any inadvertent error at the earliest opportunity. Ministers

101 Fourth Report of Session 2004-05, HC (2004-05) 472. See especially pp 25-26.
102 First Report of Session 1982-83, HC (1982-83) 336, para 6.
103 /bid, paragraph 4.
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who knowingly mislead Parliament will be expected to offer their resignation to the
Prime Minister.'**

The above statement is repeated word for word in the Ministerial Code. Breaches of the
Ministerial Code are a matter for the Prime Minister. But the inclusion of those words in it
help to demonstrate the continuing force of the 1997 Resolution.

8. The Resolution was intended to be a clarification of the roles of Ministers in relations
with Parliament. It was not intended to affect or derogate from the duties owed by a
Minister to Parliament in his or her capacity as a Member of the House. Similarly the
obligations placed on Ministers by the Ministerial Code, such as their additional duty to
offer their resignation to the Prime Minister, do not affect the right of the House to
proceed against them in a case of alleged contempt as it might against any other
Member.'?

9. Following any evidence session an uncorrected transcript of the evidence is sent to the
witness. This allows the witness to correct any errors of transcription, by amendment of the
record, but also any errors of fact, either through a footnote to the relevant passage or by a
supplementary memorandum. The obligation imposed by the Resolution on Ministers and
officials to correct any inadvertent error does not cease once the transcript has been agreed.
The Committee may wish to cover this point in the course of its inquiry.

10. The motion referring the complaint to the Committee refers to the evidence session as
a whole (rather than the specific question quoted by Mr Grayling). The Committee may
therefore wish to look at other exchanges during the session. For example, in reply to a
later question from Mr Donohoe, Mr Byers stated, ‘As I think I said to Mr Grayling, the
point about the 25 July was it was the beginning of a process’.'” Mr Byers also stated, ‘It
was not until 25 July when John Robinson came in that it was clear that we would have to
look at it [ie Railtrack] again. Either we would have to put extra money in or there would
be a period where we would have to look at the possibility in due course, when it became

clear, of railway administration’.'””

Personal statements

11. Following Mr Byers’s personal statement, Mr Grayling gave notice on a point of order
that he was not satisfied with what he had heard. Personal statements are not subject to
interventions or debate,'”® ‘but if another Member is involved in the personal statement, he
is generally allowed to give his own view of the matter and to say whether he accepts it or
not’.'” In 1948 the Chairman of Ways of Means made a personal statement about a matter
which might have been thought to have called his impartiality into question. Mr Churchill
(then Leader of the Opposition), whose letter to the Chairman on the point in question had

104 CJ (1996-97) 328

105 See Erskine May,p 74.

106 Q 880.

107 Q 904.

108 See Erskine May, p 364.

109 Ibid, p 365. The relevant precedents are listed in footnote 3.
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led to the statement, responded by stating that the matter would ‘require some
consideration before it finally passes from the consideration of the House’.!" The following
day the House appointed a select committee to inquire into the statement.'!

12. In this case Mr Grayling’s complaint is founded upon his dissatisfaction with Mr
Byers’s personal statement. It will be for the Committee to establish the grounds of Mr
Grayling’s dissatisfaction. It may be that he has evidence from which to argue that Mr
Byers deliberately misled the Sub-Committee which is unrelated to the content of Mr
Byers’s personal statement. It may be, however, that either he or others will challenge the
content of the personal statement itself. It is the practice that the text of any personal
statement must be agreed in advance with Mr Speaker.!* That practice was followed in this
case. But Mr Speaker’s decision to allow the personal statement to be made and his
agreement to the text of it do not imply any judgement on the accuracy or truthfulness of
the statement.

13. In 1963 the House resolved that, by making a personal statement to the House which
contained words which he later admitted to be untrue, Mr John Profumo, who was no
longer a Member of the House, had been guilty of a grave contempt.'?

Court proceedings

14. The Committee will be aware that the fact that Mr Byers had given inaccurate evidence
to the Sub-Committee emerged from his cross-examination during the case of Weir and
others v The Secretary of State and others before the High Court. Towards the end of that
cross-examination Mr Byers was asked a series of questions about his evidence to the Sub-
Committee and in particular his answer to Mr Grayling’s question referred to at the start of
this memorandum. These court proceedings were irregular and in breach of Article 9 of
the Bill of Rights. They have not been referred to the Committee and do not form part of
the subject of the complaint. I was, however, pleased to note that the judge (Mr Justice
Lindsay) recognised that he should not have allowed the questions to have been asked as
they were and that he apologised to Parliament for having done so."*

Conclusion

15. A formal complaint that a Member and a Minister has deliberately lied to a select
committee is a very rare event. If the Committee finds that, in answering as he did, Mr
Byers did not set out to mislead the Sub-Committee, it must find that no contempt has
been committed. It may, however, wish also to consider whether more could have been
done by Mr Byers and the Department for Transport, Local Government and the Regions,
as it then was, to have the record corrected following the evidence session.

110 HC Deb 1947-48, 448, c2584-6.

111 The Committee reported on 25 March, HC (1947-48) 104.

112 Erskine May, p 364.

113 CJ (1962-63) 246.

114 The relevant extract from his judgment is annexed to this memorandum.
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16. If the Committee is drawn to conclude otherwise, it should do so only on the basis of
evidence that is at least as compelling as would be required to judge that a Member had
committed a serious breach of the Code of Conduct.'”> The Committee will no doubt also
wish to judge whether Mr Byers deliberately misled the House in his personal statement,
which would be a particularly serious offence.

2 November 2005 Roger Sands

Annex: Extract from the judgment given in the Chancery Division of
the High Court of Justice in the case of Weir and Others v The
Secretary of State for Transport and Others before Mr Justice Lindsay

242. 1 add only this. I am quite sure that Mr Rowley, questioning Mr Byers as he did,
intended no inroad into Parliamentary privilege; no objection had been raised to the
questions as he asked them and the relevant authorities had by then not even been
collected let alone cited. When the point as to Parliamentary privilege was taken, Mr
Rowley, having considered the matter overnight, conceded the issue as I have described. I,
too, intended neither to permit nor to make any such encroachment and would hope to
excuse myself in a similar way. Judges are loath to intervene in a well-ordered cross-
examination, especially at points where the witness may be put into some revealing
difficulty, but I should, no doubt, have been far quicker to have seen the road-block to
which Mr Rowley was heading and to have warned him to divert. I apologise to Parliament
for not having done so.

Case Number [2005] EWHC 2192 14 October 2005

115 In its Second Report of Session 2000-01, Complaint against Mr John Maxton and Dr John Reid (HC (2000-01) 89), the
Committee on Standards and Privileges stated that, in respect of serious allegations against Members, it would need
to be persuaded that they ‘were significantly more likely to be true than not to be true’ (paragraph 20). In his
memorandum to the Committee’s Third Report of 2002-03, Complaints against Mr Michael Trend (HC (2002-03)
435), the Parliamentary Commissioner for Standards wrote, ‘when considering the issue of possible dishonesty, the
proof required should be one of a high degree of probability’ (page 14, paragraph 37). The Committee endorsed
the Commissioner’s findings.
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Appendix 2: Memorandum from
Mr Alan Duncan MP [Byers.6]

Letter to the Clerk of the Committee from Mr Alan Duncan MP
Inquiry into the Rt Hon member for Tyneside North

Following my exchange of letters with the Chairman,"® I attach my written evidence for
the Committee to consider.

I contend that not only was the evidence given by Mr Byers to the Transport Sub-
Committee knowingly inaccurate, but that his personal statement repeated, and therefore
compounded, the same untruth.

I believe that the minutes of the two meetings I enclose show explicitly that a possible
change in the status of Railtrack was discussed well before 25 July 2001.""”

The witness of Mr Tom Winsor, the former Rail Regulator, who was the main interlocutor
with the then Secretary of State on the 19 June meeting, may prove critical to the
Committee’s inquiry. I understand he would be prepared to confirm these facts if the
Committee were to call him for interview.

I am prepared to assist the Committee in any way that might prove helpful.

2 November 2005

Written evidence to the Committee on Standards and Privileges from
Alan Duncan MP

I believe that the witness of the Rt Hon Member for Tyneside North to the Transport Sub-
Committee on 14 November 2001 was untrue, and that he knew it to be so at the time.

I also believe that the personal statement of the Rt Hon Member to the House of Commons
on 17 October was deliberately misleading, and instead of exonerating him through
apology or convincing explanation, actually compounded his guilt.

At the Transport Sub-Committee, Mr Byers was asked:

‘Was there any discussion, theoretical or otherwise, in your Department before 25
July about the possibility of a future change in status for Railtrack, whether
nationalisation, the move into a company limited by guarantee, or whatever?’

116 Not printed.
117 Not printed (see list of unpublished memoranda)
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Mr Byers answered:
‘Not that I am aware of.’

Subsequently, in court on 14 July 2005, Mr Byers was challenged over the accuracy of this
reply and stated:

It is true that there was work going on, so, yes, that was untrue’ and ‘T accept this is
not an accurate statement’; and ‘it is not a truthful statement’.

Mr Byers maintains that he gave his answer to the Transport Sub-Committee truthfully at
the time because he had not had any discussions before 25 July 2001 about any possible
change in the status of Railtrack. He said that he had only commissioned an options paper
on the company’s future. He has subsequently told the House of Commons that this ‘did
not represent discussions in the true meaning of that word’.

During and since the court case further documentary evidence of what I believe to be Mr
Byers’ mendacity has been released. These meetings show that Mr Byers played an active
part in ‘discussions’ over the future status of Railtrack—in the plainest and ordinary sense
of the word—well before 25 July 2001.

1. Meeting with Rail Regulator on 19 June 2001

Stephen Byers discussed the future of Railtrack with Tom Winsor, the independent Rail
Regulator on 19 June 2001, over a month before he claimed to Mr Grayling that
discussions began. This meeting discussed the possibility of Railtrack going bust or
alternatively being taken over, and clearly constituted a discussion in his Department of a
change in Railtrack’s status.

I am submitting to the Committee a copy of the official departmental handwritten minutes
from this meeting.'"®

Also present were Sir Richard Mottram (Permanent Secretary, DTLR, at the time), David
Rowlands (then Deputy Secretary, DTLR), Bob Linnard (then Under Secretary, DTLR) and
Dan Corry (Byers’ special adviser).

You will see from the minu