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Summary 

The Public Services Ombudsman (Wales) Bill will bring together the separate offices of the 
Commission for Local Administration in Wales (which includes the Local Commissioner), 
the Health Service Commissioner for Wales, the Welsh Administration Ombudsman and, 
when established, the Social Housing Ombudsman for Wales into a unified office led by a 
single individual – the Public Services Ombudsman for Wales . 

We welcome the Public Services Ombudsman (Wales) Bill, which has the potential to 
provide a modern, flexible and accessible service for members of the public. This report 
makes a number of minor recommendations that would improve the Bill. 

We are not convinced that the reduction in the length of tenure of the Ombudsman from 
ten to seven years, as introduced in the House of Lords, improves the Bill. We recommend 
that a five year appointment, with the possibility of reappointment for a further five years, 
represents a better balance between the need for stability in post and the need to re-
invigorate the office on a periodic basis. 

The Bill sets out all those authorities that may be subject to investigation by the 
Ombudsman. Individual Community Health Councils are included in that list but the 
Board of Community Health Councils is not. We recommend that the Board of 
Community Health Councils be included in the list of “listed authorities”. 

The Bill allows for the Ombudsman to conduct inquiries into maladministration as a result 
of an authority’s failure to comply with its obligations to the Welsh language. This power 
overlaps with the role of the Welsh Language Board. We ask the Government to provide 
further information on how the Ombudsman and the Welsh Language Board will manage 
that overlap. 

The Bill, as currently drafted removes the power of the Ombudsman in England to transfer 
cases to the Welsh Ombudsman. While there are many provisions in the Bill to facilitate 
joint working between Ombudsmen, we believe that the retention of this power is 
necessary. We recommend that the Government, retain in the Bill, the power of the 
Ombudsman in England to transfer cases to the Welsh Ombudsman. 
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1 Introduction 

Background 

1. The Public Services Ombudsman (Wales) Bill contains provisions to establish an Office 
of the Public Services Ombudsman for Wales. The Bill will bring together the separate 
offices of the Commission for Local Administration in Wales (which includes the Local 
Commissioner), the Health Service Commissioner for Wales, the Welsh Administration 
Ombudsman and, when established, the Social Housing Ombudsman for Wales into a 
unified office led by a single individual – the Public Services Ombudsman for Wales 
(PSOW).1 

2. The Bill was presented to the House of Lords on 24 November 2004, and had its Second 
Reading on 16 December 2004.2 The Bill received its Committee stage on 25 January 20053 
and its Report Stage on 10 February 2005.4 We expect the Bill to come to the House of 
Commons before the end of February. 

Scrutiny of the Draft Bill 

3. In the last session of Parliament, the House of Commons and the National Assembly for 
Wales passed changes to their procedures to allow the Welsh Affairs Committee and 
Committees of the National Assembly for Wales to undertake formal joint working on 
matters of mutual interest.5 We took advantage of those powers to meet formally with the 
Local Government and Public Services Committee to scrutinise the Public Services 
Ombudsman (Wales) Bill. The first evidence session was held under the Local Government 
and Public Services Committee’s procedures at the National Assembly for Wales on 
Thursday 13 January.6 The second evidence session was held under our procedures on 
Monday 17 January.7 

4. We understand that the Local Government and Public Services Committee of the 
National Assembly will also be publishing a report on the Bill. Our understanding is that its 
recommendations will be along similar lines to the recommendations in this report. 

5. We thank our colleagues from the National Assembly and our witnesses for their co-
operation in the joint scrutiny of the Public Services Ombudsman (Wales) Bill. 

 
1 Ev 33 

2 HL Deb, 16 December 2004, Session 2004-05, col 1429-1443. 

3 HL Deb, 25 January 2005, Session 2004-05, col GC365-422. 

4 HL Deb, 10 February 2005, Session 2004-05, col 906-927. 

5 For further information see the First Report of the Welsh Affairs Committee, Work of the Committee in 2004, HC 
256 of Session 2004-05. 

6 Qq1-85 

7 Qq86-176 
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2 The Public Services Ombudsman (Wales) 
Bill 

Scope of the Bill 

6. The Public Services Ombudsman (Wales) Bill makes provisions for the establishment of 
a single Ombudsman to investigate those matters that currently investigated by the existing 
Ombudsmen and Commissioners in Wales. The Ombudsman will have responsibility for 
investigating maladministration and service failure by the National Assembly; its 
sponsored public bodies (the equivalent, in Wales, of non-departmental public bodies); 
Welsh health service bodies (primarily NHS Trusts and Local Health Boards in Wales); 
certain health service providers in Wales; local government bodies in Wales; and social 
landlords in Wales.8 

7. Part 1 of the Bill establishes the Office of the Public Services Ombudsman for Wales. 
Schedule 1 of the Bill sets out in detail, the length of service of the Ombudsman and the 
qualifications for office; the establishment of the Office of the Ombudsman; the 
Ombudsman’s powers to appoint staff and expert advisers; and powers of delegation. 
Schedule 1 also sets out the requirements to be placed upon the Ombudsman in relation to 
the production and publication of annual and extraordinary reports; estimates of the 
income and expenditure of his or her office and accounts; and audit and value for money 
examinations into the use of the resources of the Ombudsman's Office.9  

8. Part 2 of the Bill contains provisions relating to the Ombudsman's powers of 
investigation, in particular, which matters and which authorities, the Ombudsman may 
investigate. The list of “listed authorities” is set out in Schedule 3. Part 2 also empowers the 
National Assembly to amend that list. Clause are also contained in this part to establish 
who is able to complain to the Ombudsman and the manner of that complaint. The Wales 
Office and the Welsh Assembly Government, in their joint written evidence told us that:  

“The PSOW may only investigate a complaint if it has been made in writing to him 
or her by the aggrieved person, by a person authorised by the aggrieved to act on 
their behalf or, if the aggrieved person is not capable of doing so, by any person 
whom the Ombudsman is satisfied is an appropriate person to act on behalf of that 
person”.10 

However, the Welsh Assembly Government further noted that the Ombudsman could 
exercise his or her discretion to consider a complaint which has not been made in writing if 
he or she was satisfied that there were special circumstances which make it reasonable for it 
not to have been made in writing.11 

 
8 Explanatory Notes to the Public Services Ombudsman (Wales) Bill, para 3. 

9 Explanatory Notes to the Public Services Ombudsman (Wales) Bill, para 7. 

10 Ev34 

11 Ev 34 
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9.  The Ombudsman would also have powers to obtain information, evidence and 
documents in relation to investigations. In the discharge of his or her duties, the 
Ombudsman would have “the same powers as the High Court in respect of obtaining 
information/documents and the attendance/examination of witnesses”.12 

10. The Public Services Ombudsman (Wales) Bill also contains provisions relating to 
reports from the Ombudsman and provides powers to consult, co-operate, work and 
report jointly with other specified ombudsmen and commissioners.13 It also includes 
provisions for the issue of guidance, a duty on listed authorities to publicise complaints 
procedures, protection from defamation claims and additional provision relating to the 
powers of listed authorities to pay compensation.14 

11. Part 3 makes provision about the Ombudsman's functions in relation to the conduct of 
local government members and employees; and for the abolition of the offices of Welsh 
Administration Ombudsman, Health Service Commissioner for Wales; Social Housing 
Ombudsman for Wales and for the abolition of the Commission for Local Administration 
in Wales (including the office of the Local Commissioner for Wales). 

Reaction to the Bill 

12. The Bill was welcomed by all of our witnesses. The Welsh Consumer Council argued 
that people in Wales were likely to be better served by the establishment of a single 
Ombudsman’s Office, and that the Office would be “more flexible and more 
comprehensive in the way that it dealt with complaints”.15 The Community Health 
Councils and the Board of Community Health Councils also agreed that the Bill 
represented a significant improvement on the current arrangements.16 Furthermore, the 
Welsh Local Government Association welcomed the Bill and described it as 
“comprehensive”.17 

13. Adam Peat, the current Local Government and Health Service Ombudsman for Wales; 
Welsh Administration Ombudsman, argued that the Bill was a significant step forward for 
the Ombudsman service in Wales. Commenting on the practical changes he stated that  

“It will make it a great deal easier because at the moment I have three different sets of 
legislation that I have to operate to and my staff have to be familiar with.  Although 
the legislation all comes ultimately from the same source, there are minor differences 
which make it quite tricky to remember at all times clearly which set of provisions 
one is operating”.18 

 
12 Ev 35 

13 Clauses 17-23 

14 Clauses 30-33 

15 Q1 

16 Q33 

17 Q59 

18 Q87 
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14. Ann Abraham, UK Parliamentary Ombudsman and Health Service Ombudsman for 
England, welcomed the Bill as “a modern, practical and pragmatic reorganisation of the 
Ombudsman’s service which will ensure that all investigations into public service 
complaints in Wales will be dealt with in light of the same principles and the same 
standards”.19 

15. We welcome the Public Services Ombudsman (Wales) Bill which, if enacted, would 
make significant improvements to the Ombudsman service in Wales. 

Appointment and Dismissal of the Ombudsman 

16. Schedule 1 of the Bill contains provisions to require the Secretary of State to consult the 
National Assembly should he wish to terminate the employment of the Ombudsman. 
However, there are no provisions to require the Secretary of State to consult the National 
Assembly on the appointment of the Ombudsman. Don Touhig MP, Parliamentary Under 
Secretary of State for Wales, argued that, in practice, the Secretary of State for Wales would 
consult the National Assembly and highlighted the fact this had happened on similar 
appointments.20 Sue Essex, AM, Minister for Finance, Local Government and Public 
Services, Welsh Assembly Government, also noted that such consultation with the 
National Assembly “has been custom and practice not just on appointments on this but 
every appointment”.21 

17. During the Second Reading Debate of the Bill in the House of Lords, the Government 
stated that: “In practice, appointments procedure for recruiting the Ombudsman will be 
run by [National] Assembly officials on behalf of the Secretary of State. In the longer term, 
splitting the Assembly between its executive and legislative elements, as the Richard report 
recommends, would allow for the possibility of the National Assembly advising Her 
Majesty on the appointment”.22 

18. However, that lack of formal consultation on the appointment of the Ombudsman was 
debated in the Bill’s Committee stage in the House of Lords. Lord Evans of Temple Guiting 
told that Committee that the Government had accepted the principle that the National 
Assembly should be consulted both before and after the appointment and that the 
requirement should appear on the face of the Bill.23 

19. We welcome the Government’s decision to amend the Bill to require the Secretary 
of State for Wales to consult the National Assembly on the appointment, in addition to 
the dismissal of the Public Services Ombudsman for Wales. 

 
19 Ev 49 

20 Q165 

21 Q165 

22 HL Deb,16 December 2004, Session 2004-05, col 1443. 

23 HL Deb, 25 January 2005 of Session 2004-05, col GC367. 
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Tenure of Appointment 

20. Paragraph 3 of Schedule 1 of the Bill states that a person’s term of office as the 
Ombudsman is ten years; and that “a person appointed as the Ombudsman is not eligible 
for re-appointment”.24  

21. Our witnesses were of the opinion that this was an appropriate length of tenure. Adam 
Peat thought that the ten year period was appropriate as it gave the post-holder an 
appropriate length of service.25 Peter Johns, Director of the Board of Community Health 
Councils, also thought that the fixed ten year appointment was appropriate as it brought 
stability to the post.26 Furthermore, the Welsh Local Government Association believed it to 
be an appropriate length of tenure.27 Sue Essex AM, Minister for Finance, Local 
Government and Public Services at the Welsh Assembly Government, confirmed that the 
ten year appointment had the benefit of providing a level of job security for the post-
holder.28  

22. The length of tenure was raised in debate during the Bill’s passage through the House 
of Lords. Several amendments were tabled at that stage to alter the length of tenure. Lord 
Roberts of Conwy proposed a five year appointment with the possibility of reappointment 
for a further five year period.29 By contrast, Baroness Gale argued for a reduction in the 
term of appointment from ten years to 7 years without the possibility of renewal.30 Lord 
Evans of Temple Guiting explained that the Government had concluded that a seven year 
appointment, without the possibility of renewal, “would strike more accurately the balance 
that we seek to achieve between security of tenure and opportunities to re-invigorate the 
office” and that the Government had undertaken to introduce an amendment to that 
effect.31 

23. There appeared to be a general level of agreement in the House of Lords that a seven 
year period of appointment was appropriate. However, that was not the views and 
experience of our witnesses, who considered a ten year appointment as appropriate. We 
recommend that the Government reconsider its decision to reduce the length of tenure 
of the Ombudsman in the light of our evidence. Should the Government believe that a 
balance needed to be made between security of tenure and the opportunity to re-
invigorate the office, we recommend it reconsider appointments on a five year basis 
with the possibility of reappointment for a further five years. 

 
24 Public Services Ombudsman (Wales) Bill, Schedule 1, Clause 3(1) and (2). 

25 Q89 

26 Q40 

27 Q62 

28 Q140 

29 HL Deb, 25 January 2005, Session 2004-05, col GC368. 

30 HL Deb, 25 January 2005, Session 2004-05, col GC368. 

31  HL Deb, 25 January 2005, Session 2004-05, col GC, 371 
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Ombudsman’s Staff 

24. Part 1 of the Bill establishes the Office of the Public Services Ombudsman for Wales. 
Paragraph 11 of Schedule 1 which makes provision for the appointment of the 
Ombudsman’s staff, and would transfer existing Ombudsmen staff from the civil service to 
employees of the Ombudsman.32 

25. The Welsh Consumer Council argued that this was an important move as it 
demonstrated that the Ombudsman’s office would be “separate from the machinery of 
Government”.33 The Board of Community Health Councils agreed that this approach 
would help to reinforce the Ombudsman’s independence from government.34 The Welsh 
Local Government Association also welcomed this change, and described it as sending “a 
clear signal regarding their autonomy and independence”.35 

26. The transfer of the Ombudsman’s staff from the civil service to the Office of the 
Public Services Ombudsman for Wales will reinforce the independence of the 
Ombudsman. We welcome that decision and applaud the Government for not merely 
replicating the existing arrangements, but improving upon them. 

 
32 Public Services Ombudsman (Wales) Bill, Schedule 1, Para 11 (1) to (5). 

33 Q11 

34 Q66 

35 Ev 37 
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The Appointment of Deputies 

27. The provisions in the Bill that establish the Office of the Ombudsman differ from those 
of which established the Scottish Ombudsman. The Scottish Ombudsman has the power to 
appoint deputies and those clauses have not be replicated in the Public Services 
Ombudsman (Wales) Bill.36 

28. The Welsh Local Government Association believed that to be an unfortunate omission 
from the Bill. It argued for the ability to appoint deputies to be included in the Bill, in 
particular, a Deputy with responsibility for Local Government. Steve Thomas, Director of 
the WLGA averred that “the weight of functions that local authorities have in Wales 
demands this type of approach”.37  

29. When we took evidence from Eric Drake, the Scottish Public Services Deputy 
Ombudsman, he told us that the rationale for appointing Deputies was to avoid the 
potential loss of the expertise that the individual offices had built up in their areas of 
jurisdiction.38 However, he did not consider the power to appoint Deputies as a necessary 
power. He added that “to my knowledge, our office is the only public sector Ombudsman 
certainly in the British Isles that has that provision for the appointment of deputies as part 
of the legislation”.39 He further argued that the retention of the experience of the existing 
Ombudsmen services could be been done “equally well by the Ombudsman appointing 
appropriate people”.40 

30. Adam Peat, the Local Government and Health Service Ombudsman for Wales; Welsh 
Administration Ombudsman, acknowledged the absence of any power to appoint deputies 
but argued that the Bill would give the Ombudsman “a very wide ranging discretion”,41 to 
delegate his powers, not only to members of his staff, but also to appropriate individuals 
outside of his Office. He believed that to be an important and valuable power: 

“It means, for example, that I could engage an independent expert to undertake part 
of a particular investigation and they could do so using the full panoply of powers 
available to me.  There is no provision for deputies as such and I personally see no 
need for that to be so, given the wide power of delegation that I have”.42 

 
36 Q124 

37 Q82 

38 Q124 

39 Q124 

40 Q125 

41 Q123 

42 Q123 
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31. Sue Essex, the Assembly Minister for Finance, Local Government and Public Services 
in the Welsh Assembly Government, stated that the Assembly Government was of the 
opinion that “it would be better to allow the Ombudsman a free hand to organise the office 
as the Ombudsman sees fit rather than delegating function to a member of staff or setting 
up official deputies as such”. Furthermore, she argued rationale behind the Bill was to 
establish an integrated Ombudsman service and that the inclusion of formal deputies could 
have the potential to fragment the service along perhaps individual service lines.43 Don 
Touhig MP agreed that the Bill gave the responsibility to the Ombudsman in Wales to 
make decisions on appointments for himself rather than have those responsibilities 
specified on the face of the Bill.44 

32. We conclude that the Bill is sufficiently flexible for the Ombudsman to appoint 
those staff that he or she feels necessary. Therefore we do not see any need to include on 
the face of the Bill, the power to appoint Deputy Ombudsmen. 

Advisory Board 

33. Vivienne Sugar, Chair of the Welsh Consumer Council, told us that in its response to 
the original consultation on the Bill, the Council argued in favour of the inclusion of a 
statutory Advisory Board on the face of the Bill. It believed that the establishment of such a 
Board would have ensured clear lines of communication and advice between the 
Ombudsman, and users and service providers.45 

34. Eric Drake, the Deputy Scottish Ombudsman told us that the Scottish Ombudsman Act 
did not include a statutory advisory board.46 However, he explained that the Ombudsman’s 
Office was considering the creation of an informal panel of “critical friends”.47 Adam Peat 
stated that his preference would be to follow the Scottish model of establishing an informal 
panel. He argued that a statutory board could risk the possibility of conflict between the 
Ombudsman. In particular, he was concerned that it could “risk the possibility of conflict if 
the members of that advisory board were in any way to misinterpret that role and perhaps 
come to think of themselves more in the mode of the board of an Assembly Sponsored 
Public Body”.48 Ann Abraham was also in favour of a informal approach to advisory 
panels. She told us that appointments to her panel were conducted by open competition to 
avoid any implication of bias.49 

 
43 Q141 

44 Q141 

45 Q3 

46 Q126 

47 Q127 

48 Q129 

49 Q144 
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35. Sue Essex explained that a statutory advisory body was under consideration during 
consultation on the Bill.50 She acknowledged that some respondees were interested in such 
a board but noted that others raised a concern that it had the potential to threaten the 
independence and a perception of independence of the Ombudsman.51 She argued that the 
Bill contained sufficient discretion for the Ombudsman to receive “advice from whomever 
he or she sees fit”.52 Don Touhig, agreed that a statutory board was unnecessary. He stated 
that paragraph 12 of Schedule 1 gave the Ombudsman the ability “to consult whomever he 
or she wishes to consult”.53 

36. We conclude that the Bill gives sufficient flexibility for the Ombudsman to take 
account of the view of stakeholders and experts in the delivery of his or her duties. We 
agree with the Government that provisions to establish a statutory advisory board are 
neither necessary nor desirable. 

Listed Authorities 

37. Schedule 3 of the Bill contains the list of “listed Authorities” that could be subject to 
investigation by the Ombudsman. In evidence to us, the Board of Community Health 
Councils noted that while individual Community Health Councils would be subject to the 
Ombudsman’s scrutiny, the Board of Community Health Councils would not. Peter Johns, 
Director, Board of Community Health Councils in Wales, argued that “there should be the 
opportunity for people to take a complaint the full distance against us, the same as against 
anybody else.  We should be equally accountable”.54 

38. We welcome the approach taken by the Board of Community Health Councils and 
agree that it should be subject to the same level of accountability as individual 
Community Health Councils. We recommend that the Board of Community Health 
Councils be included in the list of Listed Authorities. 

 
50 Q142 

51 Q142 

52 Q142 

53 Q142 

54 Q44 
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The Welsh Language Board 

39. Clause 8 of the Bill would authorise the Ombudsman to investigate a listed authority in 
relation to Welsh Language provision. The Welsh Language Board welcomed the Clause 
and argued that it strengthened the message that “failure [of authorities] to comply with 
their Welsh Language Schemes is an example of maladministration and a failure to provide 
a service by public bodies”.55 

40. However the Board noted that its own powers under the Welsh Language Act 1993 
empowered it to “consider written complaints about alleged failures of public bodies to 
implement their Welsh Language Schemes”.56 Therefore, there would an overlap of the 
responsibilities of the Welsh Language Board and the Ombudsman. The Welsh Language 
Board argued that a memorandum of understanding or protocol would need to be 
established between the Ombudsman and the Welsh Language Board with in order to 
avoid a duplication of work.57  

41. Adam Peat agreed that that if an authority departed from its stated Welsh language 
scheme; it could be considered maladministration, and therefore open to investigation by 
the Ombudsman. He further noted the potential overlap in authority between the 
Ombudsman and the Welsh Language Board. However he believed that an overlap was a 
more preferable situation than the existence of “a crack down which things might fall”.58 
He agreed with the Board that, in practice, a concordat may be needed between the two 
Offices to formalise their working relationship. However he did not believe that such a 
relationship needed to be provided for on the face of the Bill.59 

42. We agree that the Bill does not need to prescribe the relationship between the Welsh 
Language Board and the Public Service Ombudsman for Wales. However, we would 
welcome further clarification from the Government on the relationship between the 
Welsh Language Board and the proposed Public Services Ombudsman for Wales, in 
relation to the Welsh Language. 

 
55 Ev 54 

56 Ev 54 

57 Ev 54 

58 Q116 

59 Q116 
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The Transfer of Cases from the Ombudsman in England to the 
Ombudsman in Wales. 

43. Under the existing procedures, the Ombudsmen in England and in Wales had the 
power to transfer cases to each other, where it was appropriate to do so. Clause 8(8) of 
Schedule 6, of the Bill, amends Section 23(10) of the Local Government Act 1974 to 
remove the power of the Ombudsman in England to continue to transfer such cases to the 
Ombudsman in Wales. However, the Bill does retain provision for the Ombudsman in 
Wales to transfer cases to the Ombudsman in England. 

44. In its written evidence, the Commission for Local Administration in England argued 
that under the 1974 Act, there had been well-established arrangements for the English 
Local Government Ombudsmen and the Welsh Local Government Ombudsman to 
transfer individual cases for investigation without restriction depending on the country in 
which the complaint arose. In particular, it argued that those provisions had been used 
principally where an ombudsman – either in England or in Wales – was presented with a 
conflict of interest in conducting an investigation.60 The Commission stated that  

“Paragraph 8(8) would have the effect of removing the powers of the English Local 
Government Ombudsmen to transfer cases received by them, even if the Welsh 
Public Services Ombudsman may be able to use his new powers in the Bill”.61 

45. Ann Abraham, the Parliamentary Commissioner for Administration (Ombudsman) 
and Health Service Commissioner for England, agreed that the Bill, as currently drafted, 
would remove this power, and argued that “it was an important issue and one that should 
be resolved before the Bill was enacted”.62 

46. Co-operation with other Ombudsmen is provided for in Clause 24; which requires the 
Ombudsmen to consult another specified ombudsman whenever he or she thinks that a 
complaint is about a matter that could be the subject of investigation by that other 
ombudsman. Furthermore, the Ombudsman my cooperate with another Ombudsman on 
how an investigation into the complaint should be conducted; and on the form, content 
and publication of a report following an investigation.  

47. Don Touhig MP highlighted the fact that the Bill provided for close working between 
the Ombudsmen in Wales and in England and concerns over the repeal of the power to 
transfer cases were “not terribly real in the sense that there will be any inhibition upon our 
Ombudsman in working closely with the Ombudsman in England”.63 

48. The Minister is correct to state that the Bill provides for close cooperation between 
Ombudsmen in Wales and in England. However, we are not convinced that the 
Ombudsmen would no longer need the power to transfer cases between them when it is 
appropriate to do so. We recommend that the Government, retain in the Bill, the power 
of the Ombudsman in England to transfer cases to the Welsh Ombudsman. 

 
60 Ev 52-53 

61 Ev 52 

62 Q156 

63 Q155 
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Conclusions and recommendations 

Public Services Ombudsman (Wales) Bill 

1. We welcome the Public Services Ombudsman (Wales) Bill which, if enacted, would 
make significant improvements to the Ombudsman service in Wales. (Paragraph 15) 

Consultation with the National Assembly for Wales 

2. We welcome the Government’s decision to amend the Bill to require the Secretary of 
State for Wales to consult the National Assembly on the appointment, in addition to 
the dismissal of the Public Services Ombudsman for Wales. (Paragraph 19) 

Length of Tenure 

3. There appeared to be a general level of agreement in the House of Lords that a seven 
year period of appointment was appropriate. However, that was not the views and 
experience of our witnesses, who considered a ten year appointment as appropriate. 
We recommend that the Government reconsider its decision to reduce the length of 
tenure of the Ombudsman in the light of our evidence. Should the Government 
believe that a balance needed to be made between security of tenure and the 
opportunity to re-invigorate the office, we recommend it reconsider appointments 
on a five year basis with the possibility of reappointment for a further five years. 
(Paragraph 23) 

Ombudsman’s Staff 

4. The transfer of the Ombudsman’s staff from the civil service to the Office of the 
Public Services Ombudsman for Wales will reinforce the independence of the 
Ombudsman. We welcome that decision and applaud the Government for not 
merely replicating the existing arrangements, but improving upon them. (Paragraph 
26) 

5. We conclude that the Bill is sufficiently flexible for the Ombudsman to appoint those 
staff that he or she feels necessary. Therefore we do not see any need to include on 
the face of the Bill, the power to appoint Deputy Ombudsmen. (Paragraph 32) 

6. We conclude that the Bill gives sufficient flexibility for the Ombudsman to take 
account of the view of stakeholders and experts in the delivery of his or her duties. 
We agree with the Government that provisions to establish a statutory advisory 
board are neither necessary nor desirable. (Paragraph 36) 

Listed Authorities 

7. We welcome the approach taken by the Board of Community Health Councils and 
agree that it should be subject to the same level of accountability as individual 
Community Health Councils. We recommend that the Board of Community Health 
Councils be included in the list of Listed Authorities. (Paragraph 38) 
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Welsh Language Board 

8. We agree that the Bill does not need to prescribe the relationship between the Welsh 
Language Board and the Public Service Ombudsman for Wales. However, we would 
welcome further clarification from the Government on the relationship between the 
Welsh Language Board and the proposed Public Services Ombudsman for Wales, in 
relation to the Welsh Language. (Paragraph 42) 

Transfer of Cases Between Ombudsmen 

9. The Minister is correct to state that the Bill provides for close cooperation between 
Ombudsmen in Wales and in England. However, we are not convinced that the 
Ombudsmen would no longer need the power to transfer cases between them when 
it is appropriate to do so. We recommend that the Government, retain in the Bill, the 
power of the Ombudsman in England to transfer cases to the Welsh Ombudsman. 
(Paragraph 48) 
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Formal minutes 

Wednesday 9 February 2004 

Members present: 
Mr Martyn Jones, in the Chair 

Mr Martin Caton 
Mr Huw Edwards 
Mr Hywel Francis 

 Julie Morgan  
Mrs Betty Williams 
Mr Roger Williams 

The Committee deliberated. 

Draft Report (Public Services Ombudsman (Wales) Bill [HL]) proposed by the Chairman, 
brought up and read. 

Ordered, That the Chairman’s draft Report be read a second time, paragraph by paragraph. 

Paragraphs 1 to 48 read and agreed to. 

Summary agreed to. 

Resolved, That the Report be the Third Report of the Committee to the House. 

Several Papers were ordered to be appended to the Minutes of Evidence.  

Ordered, That the Appendices to the Minutes of Evidence taken before the Committee be 
reported to the House. 

[Adjourned till Wednesday 23 February at 3.00pm. 
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Oral evidence

Transcript of the meetings of the Local Government and Public Services Committee,
National Assembly for Wales (enlarged by the Welsh Affairs Committee)

held at the National Assembly for Wales, Cardiff

on Thursday 13 January 2005

Members present:

Local Government and Pubic Services Committee

Ann Jones, in the Chair

Lorraine Barrett Laura Anne Jones
Tamsin Dunwoody-Kneafsey Mr Dai Lloyd

Welsh AVairs Committee

Mr Martyn Jones

Mr Martin Caton Hywel Williams
Mr Huw Edwards Mr Roger Williams
Julie Morgan

Written evidence from the Welsh Consumer Council is printed on Page Ev 56.

Witness:Ms Vivienne Sugar, Chair, Welsh Consumer Council, examined.

Q1Chairman: I welcome you to this joint working of create a single oYce of Public Service Ombudsman
for Wales to replace the current ombudsman forthe Welsh AVairs Select Committee from
WelshAdministration SocialHousing and theOYceWestminster and our Local Government and Public
of the Health Service Commissioner for Wales. TheService Committee here at the Assembly. Members
UK parliamentary ombudsman will retaincan speak in either English or Welsh; there are
responsibility for investigating non-devolvedinterpretation facilities available via the headsets.
functions such as social security, pensions, incomeMembers of the Local Government and Public
tax and immigration. This Bill was introduced intoService Committee of the National Assembly are
the House of Lords on 24 November, received itsinvited to make any declarations of interest, in
Second Reading on 16 December; and so today’saccordance with our standing order 4.5 and the code
proceedings are to take oral evidence in connectionon standards for conduct for members and our
with this Bill. There is also another session to be heldguidance. There are no declarations of interest. I
in Westminster on Monday, 17 January. It is myunderstand that members of theWelsh AVairs Select
pleasure now to welcome Vivienne Sugar, who is theCommittee do not have to do that, but if they wish
Chair of the Welsh Consumer Council, to give usto do so voluntarily, now is the time. We have
evidence as to this Bill. You are welcome, Vivienne.received a number of apologies from both
Will you first introduce yourself for the record, andcommittees, a list of which will be added into the
then give a brief overview of your organisation,report, but they are: Glyn Davies, Alun Fred Jones,
because there is no written evidence?Wewill then goMike German, Peter Law, Sue Essex; and from
into questions.Westminster Albert Owen,Mark Prisk, Nigel Evans

and Betty Williams. The purpose of our working is
to look at scrutiny of the Public ServiceOmbudsman Ms Sugar:Thank you, Chair.My name is Viv Sugar;
(Wales) Bill, which was published on 24 November, I am the Chair of the Welsh Consumer Council and
following the Queen’s Speech, which set out the UK was appointed in April 2003. The Welsh Consumer
Government’s legislative programme for the new Council is the leading generalist consumer

organisation in Wales, established by theparliamentary session. The aim of this Bill is to
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Government in 1975 to represent the interests of rationalised and clarified way. We think this is
particularly important, as public services aremovingdomestic consumers of goods and services, but with
towards jointly provided services by diVerenta particular emphasis on the needs of disadvantaged
agencies working together. The new single serviceand vulnerable customers. It is probably fair to say
should be a streamlined, eYcient and joined-upthat we leave the territory of goods more to our
approach. We are particularly keen on the role thatcolleagues in the Consumers’ Association and
theWelsh Ombudsmanwill have in issuing guidanceWhich? magazine. We tend to concentrate on how
on good practice.groups of people are aVected as consumers,

communities, and groups of interest; and in
particular research on public policy to look at how Q2 Chairman: I do not want to stop you, but thereconsumers’ rights are aVected. We are funded by the are specific questioning that we need to go into, andDTI and our main purpose is to promote action for we can bring out what you are saying. I am tickingfurthering and safeguarding the interests of oV the list and you have already in part answered
consumers; to ensure that those who take decisions some of the questions. Can I ask you to draw your
which will aVect the consumer can have a balanced opening remarks to a conclusion; then we can go
and authoritative view of the interests of consumers into questions.
before them; and to insist that the interests of all Ms Sugar: I wanted to talk about the role of the
consumers, including people who are inarticulate or Ombudsman in terms of good practice, the need to
disadvantaged, are taken into account. Obviously, have an accessible service throughout Wales for all
we are part of that network of the National communities, and some specific comments about the
Consumer Council, the Scottish Consumer Council, clauses in the Bill, giving the Ombudsman flexibility
but in Wales we lay a particular emphasis on in the way that he decides to process complaints.
working within the international consumer There is a question about how he might deal with
movement and the consumer rights as embraced by service failure or failure to provide relevant services
the United Nations in their guidelines. Those rights unless he has powers to question professional and
are the right to satisfaction of basic needs, the right clinical judgment across the diVerent agencies; there
to safety, the right to be informed, the right to is something about standards, and then back to the
choose, the right to be heard, the right to redress, the issue of how he might consult users in the future.
right to consumer education, and the right to a Chairman: I think most of those will be covered. If
healthy environment. Perhaps of those it is in a they have not been covered by the end of the session,
public services ombudsman context today; it is the we will allow you to give a final analysis of the
right to satisfaction of needs; the right to be session.
informed; the right to be heard, and the right to
redress, that are particularly relevant. When the

Q3 Mr Lloyd: (Translated from Welsh) Thank you,original consultation paper came out, we welcomed
Chair. Thank you also to Vivienne Sugar for thatthe proposals to bring together in one oYce the work
polished presentation. Following on from what youof the various ombudsmen and commissioners in
have just said, are there any other issues? I believeWales. We believe that the Ombudsman system has
that you made some comments about other issuesprovided an important service for consumers,
that you would have liked to have seen. Can youhaving an essential role in ensuring that consumers
confirm what other issues you would have liked todo have redress, where redress is needed, and that
have seen included in this Bill butwhich are not therecomplaints are investigated professionally and
at present?resolved by whatever means are appropriate. We
Ms Sugar:Wewould have liked to have seen the ideastated then that we believed that people inWales are
of the advisory board, but if we are not to have that,likely to be better served if a single ombudsman’s
then we would want some kind of commitment fromoYce was established, so we endorsed the argument
the Ombudsman about how he is going to consultfor a service that would be more flexible and more
users and service providers. We would want tocomprehensive in the way that it dealt with
question exactly how the co-ordinationcomplaints, supporting the idea of a joined-up way
arrangements will work with the other ombudsmenof providing service, the idea of a one-stop shop for
on cross-border issues. For example, a lot of healthbetter service. We also believed that that would give
provision is being provided by English hospitalsa higher public profile, because I am sure this joint
across the border, and we would want to understandcommittee will be aware that people’s understanding
how that would work. In a Welsh context there willand knowledge of ways of complaining is not as
need to be a formal protocol with the Children’swidespread as we would like it to be. In our original
Commissioner, and the Older Persons’response to the consultation paper we also
Commissioner tomake sure that what we are gettingcommented very favourably on the idea of an
from this Bill is a single route for people to have theiradvisory board to assist. If that is not to be a
complaints dealt with on a satisfactory basis.statutory requirement, we would like to press for

some mechanism in order that users of public
services and people with knowledge of specific areas Q4HywelWilliams: (Translated fromWelsh) Thank
of public administration are regularly consulted by you very much, Chair. May I ask a similar question?
the new ombudsman. Here we are, therefore, with Where would you envisage the Welsh Language
the Bill, which strengthens and widens the powers Board’s complaints procedure fitting into this new

system? The language board has a procedure whichfor resolving disputes, for handling complaints in a
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allows you to make a direct complaint about Ms Sugar: I do not want to say whether it should
actually be in the Bill, or whether there should beorganisations which do not comply with their
some formal agreement between the respectivelanguage schemes.
organisations, but the Welsh ombudsman will needMs Sugar: I cannot comment on that from a Welsh
protocols with a variety of diVerent bodies, andConsumer Council point of view, but perhaps I can
whether that needs a statutory footing I think is forrecall some past experience in local government.
a lawyer to answer.Complaints about the implementation of Welsh

language schemes were not often solely a technical
complaint but were related to some aspect of public Q7 Mr Jones: I am not sure whether I should be
service. It was that employment opportunities were welcoming you to our side of the Committee, but I
not being advertised by local government bilingually do anyway. I believe we have met before, Ms Sugar.
or that public documents were not being translated Can I apologise for my delay in arriving, which
to the extent that they should have been; and there resulted in your delay in starting, on behalf of
was a question as to whether the Welsh language Westminster City Council, which managed to jam
scheme was an approved scheme and was being up an entire part of Chelsea because of their
implemented properly. I can imagine that there will temporary lights! Can you tell us what role you have
be some questions about whether somebody has played, if any, in the consultation on the Bill?
suVered an injustice from the way in which the Ms Sugar: We were consulted, and our council
Welsh language scheme has been implemented; so submitted a formal response.
the Welsh Language Board will have the role of
looking at the scheme that a body has and whether

Q8 Mr Jones: Do you believe that that responseit is operating satisfactorily, but there could be cases
has been taken into account in the draft Bill?where somebody feels there is mal-administration or
Ms Sugar: The only aspect that I picked out wasa service failure. In many parts of Wales there are
this issue of the advisory board. I would just addnot enough social workers who speak Welsh, and
to that and say that in the lead-up to these meetingsthere is not a lot of evidence that local government is
we have had discussions with colleagues in theplanning succession for future generations of social
Welsh Local Government Association and variousworkers to make sure that older people who want to
other bodies to see whether there were any commonuse their first language could do so, particularly areas of concern that we should all speak about.people who have had a stroke who only have the use

of one language. So people are not getting the
Q9 Ms Dunwoody-Kneafsey: The Bill states that thesupport that they need in local community hospital
Ombudsman will have an appointment, a tenure offrom social services everywhere in Wales, because
ten years; do you feel that is appropriate, and if sothere are not enough social workers who speak
why, or if not, why not?Welsh. That is a cross-over between the area of
Ms Sugar: I do not think that is a matter for theresponsibility of theWelsh Language Board and the
Welsh Consumer Council to comment on. Wearea of responsibility of the Ombudsman to ensure
would only look to ensure that the Ombudsmanthat people are getting the level of service that they
were seen by the public as independent, vigorousshould get.
in their approach and energetic in their pursuit of
people’s complaints. Their terms of employment I

Q5 Hywel Williams: (Translated from Welsh) For do not think are in our remit.
your information, the language board notes that the
failure to make provision through the medium of

Q10 Ms Dunwoody-Kneafsey: I would like you toWelsh in this regard counts as maladministration. In
take you to the broader issue—not terms ofthis regard, it is clear that you and the board see the
employment. You say the role of the Consumerworld in much the same way.
Council is to ensure that communities view theMs Sugar: For the record, I do not think I was Ombudsman as being independent. If communities

saying that. I think there is a distinction. do not view it in that way, the tenure has a direct
impact on your ability to maintain that perception.
Has that been considered by your organisation?Q6 Julie Morgan: You said in your response to the
Ms Sugar: We have not considered that, but I canquestion about what you would wish to see included
give you a personal opinion that I do not think itthat there should be some kind of protocol for the
does matter. I think that people can maintain theirChildren’s Commissioner. As you probably know,
independence and integrity even if they are in thewe have been concerned certainly in the Welsh
same job for forty years.AVairs Committee and other committees about how

the Children’s Commissioner will relate to the
English Children’s Commissioner with the non- Q11 Ms Jones: The Bill states that Ombudsman
devolved issues. I think it is very important that the OYce staV will not be civil servants. Do you
routes to the Children’s Commissioner should be as welcome this approach?
clear as possible. You think that something should Ms Sugar: Again, this is not something that the
be included in the Bill about the diVerent routes that Council has formally considered, but I would say
the consumer could take to the Children’s it is important that the Ombudsman’s oYce is seen

as separate from the normal machinery ofCommissioner.
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government, and that the fact that they are Ms Sugar: The Bill itself is an opportunity to start
a process of publicity and awareness-raising. I hopeseparately employed will help build that public

image of distance. that as things go through the Ombudsman will
come forward with a programme for raising the
profile of the service across Wales, not just to theQ12 Mr Caton: Are you satisfied with the
public, but to all those people in advice agencies,accountability of the Ombudsman’s oYce both to
people who work in the public sector, so that theythe National Assembly and local authorities as
know what the powers are and the referraloutlined in the Bill?
mechanisms, and how to make sure that someoneMs Sugar: I cannot think of anything that I could
has got that Bridgend phone number, if it is apropose to you that would change what is there for
Bridgend phone number and so on. This is the startthe better. I think it is a question of the experience
of an opportunity over the next six months, orof it, and perhaps as with all other bills looking
however long it is going to be, to get that publicityback after a few years and seeing whether the
campaign moving. For example, I would hope thatpractice is as was envisaged when it was written.
if there were to be any press coverage of yourHowever, I do not have any suggestions to make
meeting today, that again just getting somethingabout that.
into the media—the newspapers and a mention on
the news—all helps to build that awareness thatQ13 Mr Caton: It is interesting because you were
something new is going to happen and that peoplea member of the Richard Commission when it was
should have higher expectations of it being easierbeing, which made the recommendation, which you
to make a complaint in the future.supported, of separation of the executive and the

legislative role of the Assembly. That was raised in
the Lords by the Government, which said that it Q16 Hywel Williams: (Translated from Welsh)

May I ask, further to that, from your experience asexpects that to happen. It says that instead of the
appointment of the commissioner being by the a council—and as a North Wales member, I have

an interest in a northern presence for southernSecretary of State, even though in practice the
Assembly will do it, at that stage you could transfer organisations, as it were—do you have any

practical suggestions to make which would be ofthe power to the Assembly as long as it was the
parliamentary side of the Assembly. Do you interest to the committee with regard to how the

profile could be raised across Wales?welcome that?
Ms Sugar: I look forward to coming to a future Ms Sugar: It is important that the Ombudsman has

suYcient staV to be able to give universal coveragescrutiny committee to be questioned about the
powers of the Assembly in any new bill that might of all areas of Wales, so that they are able to go to

the people, rather than the people coming to them.come forward eventually! To try and answer your
question, my understanding was that the He will need to make sure that he has caseworkers,

suitable facilities and contact points in every areaOmbudsman was appointed by the Queen, and that
although the Assembly administered the process of of Wales. As I understand it, in the past they have

used local government premises to carry outrecruitment and appointment, it was a royal
appointment to ensure that there was that degree interviews and investigations, but for all public

services the more local a service delivery can be, theof separation. I had not understood that that was
changing, but maybe I misunderstand your better. Equally, it is very important that he has

suYcient staV that can deal with cases through thequestion.
medium of Welsh, but also other languages,
because there are people from diVerent cultures andQ14 Mr Caton: You are quite right that it is
backgrounds, particularly in South Wales, whoproposed that the appointment is made by the
would find it very diYcult to raise their complaintsMonarch, but the Bill states: “The Secretary of
in English and would need to have access to otherState must consult the Assembly if he or she wishes
languages.to dismiss the Ombudsman”, but there is no

requirement for the Assembly to be consulted on
the appointment at the moment. During the Second Q17 Mr Caton: In your opening remarks, Viv, you
Reading debate, the Government responded: “In mentioned that redress is one of the eight
practice, appointments procedure for recruiting the fundamental consumer rights endorsed by the UN
Ombudsman will be run by Assembly oYcials on and campaigned for by consumer groups
behalf of the Secretary of State. In the longer term throughout the world. Do you think that this Bill
splitting the Assembly between its executive and gives the Ombudsman, or should give the
legislative elements, as the Richard report Ombudsman, stronger powers to enforce her or his
recommends, would allow for the possibility of the decisions?
National Assembly advising Her Majesty on the Ms Sugar: I do not think there is anything wrong
appointment.” with the powers to enforce decisions, because if all
Ms Sugar: Good! else fails, naming and shaming the body in the past

has been enough for the diVerent ombudsmen and
commissioners to get what they wanted. I am moreQ15 Hywel Williams: (Translated from Welsh) Are

you satisfied that the measure as it stands provides interested in the scope for intervening at an early
stage to try and get resolution, and in particularthe ombudsman with a higher profile among the

Welsh public? promulgating good practice to get people to learn
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to say “sorry”. Our research says that if somebody Ms Sugar: The only thing I would express a bit of
concern about is that we are moving towardshas had a problem, if somebody says “sorry” early
encouraging more resolution of disputes at an earlierenough in the process, and can say, “we are sorry
stage, at the same time as we are living in a morethis has happened to you, or your family, but we
litigious society. We all have lawyers standing behindare also going to make sure it does not happen to
us saying, “whatever you do, do not admit anyanybody else, because we have learnt from the
liability for anything”. I still hope that what is heremistakes that have happened”—if we can get more
will make more of a diVerence than has been possibleof that, there would be less people getting to the
previously. It depends as much as anything on thepoint where they needed formal redress. If you look
willingness of the public bodies that the Ombudsmanat the statistics for the number of complaints that
is looking at, whether they can be flexible enough andcome forward at the moment for the commissioners
generously spirited enough to try to find somethingand the ombudsmen, in their hundreds, very, very
which does settle something to somebody’sfew—only double figures end up as being proved/
satisfaction without going necessarily to the expense,found cases, where there was mal-administration or
complication and time of a formal investigation.whatever. That means there are hundreds of

unhappy people who did not get the formal
Q20 Julie Morgan: I think there will be someinvestigation that resulted in a formal redress
diYculty, because authorities are very reluctant to saysituation, but they needed something before then.
“sorry” for the very reason you have given, that thereI am very keen on seeing how the idea of the
are lawyers breathing down their necks. You think itOmbudsman spreading good practice and
is possible to get some way of moving forward thatimproving understanding of customer care in
would avoid that dilemma.public bodies is going to develop.
Ms Sugar: Mediation is proven to work in a lot of
other areas of life. Most people are reasonable. If they

Q18 Hywel Williams: (Translated from Welsh) feel that somebody is listening to them, paying
Thank you. As a member, I fairly regularly receive attention, and wants to do something to help them,
requests to go to the ombudsman. In my opinion, albeit it is within the constraints of the money
members of the public do not always understand available or whatever the problem might be, most
the basis on which complaints can go forward. people are satisfied with what they think is a fair deal.
Looking at the Bill, there are a number of They do not want something impossible. I am
conditions under clauses 4, 5 and 6 for taking optimistic.
complaints forward. Would you like to comment
on that—how to formulate arrangements which are Q21 Julie Morgan: I think it is true of the consumer,
adequately robust, so that the public understands but it is the authorities that have legal advice which
that the internal complaints procedures must be cause diYculty in moving towards what the consumer
followed in the first instance, for example, and that is looking for, in my experience at least.
they can make verbal as well as written complaints? Ms Sugar: It is about trying to get prompt action so
Do you have any comments on a robust complaints that it does not get to the stage where somebody is
procedure? thinking about putting things in the hands of
Ms Sugar: The first thing is to make sure that the solicitors.
body providing the service in the first place has a
good complaints procedure that is easy to use and Q22 Ms Dunwoody-Kneafsey: I agree that previously
gives swift feedback to the individual, and heads that was the basis of most complaints being dealt with
these complaints oV at the pass, as it were. If they in the Health Service, for example, that a private
are going to then move forward to the Ombudsman meeting would be arranged with the complainant and
because somebody is dissatisfied, as I understand the organisation. Communication at that stage would
the Bill, there are clauses that would allow him to often resolve the issue so that it would not go forward
exercise his discretion. If someone is not technically into a litigious situation. Do you think that the very
compliant with the time limits or the procedures for fact that the Ombudsman can take action in private

could assist that process, because Julie’s point is verysubmission, there is more flexibility in the way that
valid, that the hearing of the complaint in privatethis is written so that he can use his discretion and
without the whole rigmarole of public evidence wouldsay that while they may not have dotted every “i”
assist in that early resolution?and crossed every “t” there is still a basis to move
Ms Sugar: It is always worth trying that softerforward. There is even a provision that where
approach. It will deal with some complaints andsomething might have aVected a group of people,
make people feel that they have had a fair hearing,if the lead complainant drops out for whatever
and that there has to be closure. Other people will setreason, the Ombudsman can still say there is
out on this process determined to see it through tosomething worth pursuing and take it forward.
whatever extent and will never accept that their case
has been dealt with satisfactorily, and will go on to

Q19 Julie Morgan: What are your views on the complain about the way in which the Ombudsman
Ombudsman’s power to review complaints without dealt with it. I am sure that all of you in elected oYce
proceeding to formal investigation? You have already have the experience of people coming to your
touched on that, but I do not know whether you have surgeries on a regular basis who are serial

complainers.anything else you would like to say.
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Q23 Mr Roger Williams: In your introduction you local authorities are being given to respond. I
would only urge speed in this process because formentioned cross-border issues, but in reference

mainly to people living in Wales making use of health the ordinary member of the public these timescales
seem incredible. Most people can imagine nextservices in England. There are other occasions, for

instance the proposed closure of a leisure centre in week or next month. Once you get beyond their
next birthday it just feels a though something ismy constituency, which led to me getting more letters

from England than from Wales. There are also disappearing into the mists of time. Also, we have
to remember that every time it comes back, everyparents sending their children to school in Wales,

with problems about special needs and whatever. Are time there is a stage of this process, people have to
re-live the agony of the problem. It will make themyou satisfied that the Bill clarifies how these issues

should be dealt with, or have you any suggestions as recall the pain of the circumstances of whatever has
led to the complaint. Therefore, the shorter theto how improvements could be made?

Ms Sugar: As I understand it, there is the timescale, whilst being fair to people’s ability to
take part and give considered responses, the better.requirement for the Welsh ombudsman to liaise

with his colleagues. The diYculty will be about who
Q26 Mr Roger Williams: Are you saying that thereis responsible, so in a Welsh context it is often
should be a shorter timescale in the Bill?diYcult for the public to understand whether it is
Ms Sugar: I am describing what I think is generaltheir local council or local NHS trust, or whether
good practice.it is the Assembly or a non-devolved body that is

responsible for a particular issue of concern. With
Q27Mr Roger Williams: But from the point of viewcross-border things it is even more complicated for
of the complainant, sometimes a problem maypeople to know whom they should be trying to
build up over a very long period of time, and wemake representations to, and that is before they
would not want to see anybody who felt thateven think about ombudsman level cases. There are
continuous bad service by an authority mightsome examples down the border of joint provision
disbar them from making a complaint because itacross English and Welsh local authorities and
had built up over a long time. You think thehealth, which add another degree of diYculty. I
discretion that the Ombudsman has to address thatthink it is about making sure that the Welsh
issue might be satisfactory.ombudsman and the English ombudsman co-
Ms Sugar: There might be two separate issues inordinate their literature and their information to
your question. One is the issue of at what pointthe public, so that people know who to go to and
cumulative poor service constitutes service failure,what they can expect. There will be occasions that
when each incident on its own might not go overthey need to agree between themselves who will
that threshold. There is then a separate issue, whichtake the lead in the particular case, so that it can
is how long-standing a complaint could be beforebe quite clear that it is either Mr Peat or one of his
the Ombudsman rules it out and says, “no”—andcolleagues dealing with the issue.
he is not going back twenty years. The Bill gives
the Ombudsman flexibility above the one-year levelQ24 Mr Roger Williams: You believe that that
to say, “I will look at this”. It is entirely a questioncould be best resolved with a memorandum
of your judgment as to whether giving somebodybetween the diVerent people, rather than on the
a year with a bit of flexibility is long enough forface of legislation.
somebody to realise that they have a problem andMs Sugar: I will say what I said about the
that they should be able to come through and getChildren’s Commissioner. I am not a lawyer, but I
a response. Most people, when they have a problemwould hope that protocols should suYce, but you
and they start to talk to others would go to theirwould need to take advice from somebody else
local councillor or advice agency, or MP’s surgery,about that.
or whatever. I cannot personally think, going back
over previous ombudsmen’s reports, of many cases

Q25 Mr Roger Williams: Another issue relates to where there was a problem over the timescale.
the amount of time people have to make a
complaint to the Ombudsman and the amount of Q28 Mr Jones: You talk about flexibility; do you
time authorities have to respond to any see this as being diVerent to the way that the
adjudication that the Ombudsman might make. Do English ombudsman works? Are you asking for
you have any views as to whether those time greater flexibility within Wales than other
periods are realistic or helpful? ombudsmen have?
Ms Sugar: If I remember correctly, the individual Ms Sugar: I was assuming—and I might be
has a year to the day that the problem first came wrong—that this gives a little more flexibility than
to their attention to make a complaint; but, again, currently applies on the other side of the border.
the Ombudsman has discretion if there are
extenuating circumstances, or if he wants to pursue Q29 Mr Jones: So was I. Are you happy with that?
it, to be able to waive that one-year requirement. Ms Sugar: Yes, I am.
I am sure that the Welsh Local Government Chairman: That concludes this session. Thank you

for coming along to give us your thoughts.Association will want to comment on how long
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Witnesses: Mr Tommy Morgan, Chair, and Mr Peter Johns, Director, Board of Community Health
Councils in Wales, examined.

Q30 Chairman: Can I now welcome to the table Mr Johns: I cannot recall that I was, but it may be
an oversight on my part as much as on anybodyPeter Johns and Tommy Morgan. You are both

very welcome to our session this afternoon. Can else’s.
you introduce yourself for the record, and we will
then go straight into questions by the joint working Q37 Mr Jones: Did you take part in consultation
panel, which consists of the Welsh AVairs Select anyway?
Committee from Westminster, and the Local Mr Johns: No.
Government Public Services Committee here at the
Assembly. Q38 Mr Jones: You have not been consulted.
Mr Morgan: I am Tommy Morgan, the Chair of Mr Johns: No.
the Board of Welsh Community Health Councils.
I would like to take this opportunity to thank you Q39 Mr Jones: Are you happy with the Bill as it
for allowing us to speak here today. We welcome stands?
the opportunity to make this submission, and we Mr Johns: Yes, subject to minor points we have
have some general points to make as well as some picked up on, generally, yes.
specific points.
Mr Johns: I am Peter Johns, Director of the Board Q40 Chairman: The Bill states that the
of CHCs in Wales. Ombudsman should have a fixed-term

appointment, a tenure of ten years. What are your
Q31 Ms Dunwoody-Kneafsey: Do you in principle views on that: do you think that is appropriate?
welcome the aims of the Bill? Mr Johns: I think you need stability, and I think
Mr Johns: Most definitely, yes. that is appropriate.

Q32 Ms Dunwoody-Kneafsey: Would you like to Q41 Ms Jones: The Bill states that the Ombudsman
expand on that? OYce staV will not be civil servants. How do you
Mr Johns: I thought you liked direct answers. feel about that?

Mr Johns: To be perfectly honest, I do not have a
Q33 Ms Dunwoody-Kneafsey: We do, but just a great view on that. The main thing from my point
little bit more! of view is the complainants and how their
Mr Johns: We welcome it because one of the complaints are dealt with. It is the process from the
diYculties we have identified in our submission to complainants’ end which we, as CHC
you is the fact that there are often cross-boundary representatives, we are particularly interested in. I
issues which create diYculties. Having one agency do not have a strong view on that.
that deals with complaints through the whole
process is a great advance as far as we are Q42 Ms Jones: Do you believe that it will help
concerned. create a public perception of distance and be good

in that respect?
Q34 Mr Lloyd: (Translated from Welsh): Thank Mr Johns: I think it will help, but I am not sure
you, Chair. Are there any other issues that you that it will make a huge diVerence to people who
would like to see contained in this Bill which are are preoccupied with making sure they get their
not currently included? Would you like to see any complaint dealt with in a timely way.
additional points added to what is already there?
Mr Johns: First of all, I apologise that I cannot Q43 Mr Caton: Are you satisfied with the
respond in Welsh because I am a Cornishman, not accountability of the Ombudsman’s oYce, both to
a Welshman. The points in our submission cover the National Assembly and local authorities, as
the bits and pieces that we felt were appropriate to outlined in the Bill?
bring forward from our point of view, and I do not Mr Johns: Broadly, yes. I would not have any
have any comments to make other than that. problems with that.

Q35 Mr Jones: Did you play any role in Q44 Hywel Williams: (Translated from Welsh)
consultations for the Bill? Thank you, Chair. I want to ask you about the
Mr Johns: I personally did not. I have been in my specific points in your presentation, namely
job for two years, and I do not recall having had numbers two and three, where you talk about the
any opportunity to respond to that previously. I organisations that should be included under
may have overlooked it, but not as far as I am schedule three. You say that you want to see the
aware. inclusion of organisations such as your board of

community councils, and also the primary care
trusts in England. We have already discussed cross-Q36 Mr Jones: As far as you know, were you

approached by government? border issues. Would you like to explain why you
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believe it to be important that you and these other making the points to you, we are saying that we do
not want to leave any doors open where this sortorganisations from England are listed under
of thing could happen.schedule three?

Mr Johns: As far as our own body is concerned,
individual community health councils, being Q47 Ms Dunwoody-Kneafsey: In his written
independent legal entities, are already to be evidence, Adam Peat states that he is particularly
covered, and I think that is good. The Board of keen to be able to consider synoptically complaints
CHCs—it is possible for people to make about the actions of multi agency, multi-
complaints against us as well of course, and we do disciplinary teams, which are common nowadays,
have a statutory status under the Health (Wales) and particularly pertinent in your field because
Act 2003. It seemed appropriate to me that there now, instead of being simply in Wales LHBs you
should be the opportunity for people to take a now have local authorities and various other
complaint the full distance against us, the same as things. Do you think that the Bill should be
against anybody else. We should be equally improved in terms of drafting, or in terms of the
accountable. That was the reasoning behind that. implications in there for that type of multi-agency
As far as primary care trusts are concerned, we are working?
concerned because we are aware that across the Mr Johns: The wording of the Bill is down to the
border there may be some diYculties with people drafting experts. The points that we tried to set out
accessing complaints services on occasions. There here were areas where it seemed to be relevant to
are problems with people going to health services us to make points that there was an opportunity
in England when they may be living in Wales and not to see clearly how this would work. Whether
vice versa. Primary care trusts obviously have a role that is covered in a commentary or whether it needs

an amendment to the Bill, I would not be preparedto play in the provision of those services in
to say, because I am not competent; but it isEngland, and we felt it was appropriate that there
important that the points that we have tried toshould be some cross-reference between the two. I
identify, where there is a potential forhope that helps.
misunderstanding or failure to pick something up,
are covered.

Q45 Hywel Williams: (Translated fromWelsh) Yes,
certainly. Do you have any comments on problems

Q48 Ms Dunwoody-Kneafsey: On the failure to pickor practical ways of solving problems that you have
something up, one of your key points is obviouslycome across as a board or as community health
timing, and a multi-agency approach couldcouncils with regard to these cross-border issues?
exacerbate that timing situation.This is a reasonable cause of concern to many
Mr Johns: Absolutely, yes.people in Wales who depend on public services—

especially health services—in England. Do you
Q49 Ms Dunwoody-Kneafsey: I just wondered ifhave any practical lessons that you have learned
you felt there should be more strength to that.which would be of interest to the committee and,
Mr Johns: It would be helpful, certainly. We haveperhaps, to the new ombudsman when he or she is
said that we felt there should be a time limit beyondappointed?
which, once the listed authority or authorities haveMr Johns: From our point of view, we would hope
had notice, that the Ombudsman should be able toto ensure equal recognition of the role of
intercede if things are not moving. That wouldcommunity health councils in assisting patients
certainly be helpful.with complaints and other matters, whether they be

English organisations or Welsh organisations. I
think that is the important thing for us. As far as Q50 Julie Morgan: Your written evidence
the Ombudsman service is concerned, we would highlights concerns over the delays in the
hope that the two would work closely enough processing of complaints, where continual failure to
together and that there was never going to be a gap deliver the service has a huge impact on someone’s
through which people could fall. How you achieve life, such as a very young person or a very old

person, and you argue that the Bill should bethat, I am sorry I am not expert enough to say, but
strengthened to allow the Ombudsman to actI do think that is quite important.
quickly. Is that in reference to the time limits that
you have already referred to, or do you feel the Bill

Q46 Hywel Williams: (Translated from Welsh) should be amended to prevent delays?
Have you noticed any diVerence since the Mr Johns: The other one that we mentioned in (i)
community health council system changed in at the bottom of the page was in section 11, which
England, and since the fora were established? Has talks about the exercise of discretion, and we were
there been any change in the way in which you can concerned about how that would be interpreted.
take cases across the border, for example? Has that Exercise of a discretion can cause delays on
aVected your work in any way, and would that occasions as well, when people are arguing the toss
have any implications for the ombudsman? about whether there is discretion or not. That is
Mr Johns: I have to say that I do not have details relevant in the same context, because if a service is
of individual cases with me, and I do not have a not being provided the authority can simply claim

“we have exercised our discretion not to provide it”clear steer that there are major problems. In
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and yet that is having a major impact on the well- happened after the “sorry”, and when you finish
reading the letter it does not look as if they arebeing or development of a young person, and

particularly the health of an elderly person. That sorry at all. That has always been a problem. There
is a lot out there already advising organisations tolinks with the timing issue because prevarication

can occur then quite severely, and we would be be prepared to face up to their mistakes and to say
“sorry”, and I am not sure that it is necessary forconcerned to avoid that happening.
this Bill to contain anything on that.

Q51 Julie Morgan: What powers could be put in
Q56 Mr Edwards: Would you agree that often thethe Bill to prevent that which are not there?
public are quite mystified by bodies like theMr Johns: Again, somebody may well tell me that
community health council, which they confuse withthe wording is suYcient, and that may well be the
other trusts and boards? They may be confusedcase, but having read it as a layman it would seem
about the existence of a Health Service ombudsmanto me that there was room for manoeuvre under
as well. These are mystifying bodies which thosethe exercise of discretion, but unless it is fairly well
who work in the field may be familiar with, butdefined there is the possibility of prevarication.
they are not generally known to a great many
people. If people have complaints about the HealthQ52 Julie Morgan: So you think something should
Service, they will often go to their Assemblybe done there to prevent the possibility of
member or their MP. How do you think that theprevarication?
new public services ombudsman could have aMr Johns: We would like to see something done,
public profile which would be understood andyes.
known universally by the public?
Mr Johns: That is a good question, and one thatQ53 Chairman: Do either of you have any general
has taxed us as community health councils, as youpoints you would like to make, it would be useful
rightly point out. We have been trying to improvefor the Committee to hear those to help in
our profile over the last few years. One thing Ipreparation of the report. Now is the time to would say is that most times, people who are inexpress those views. diYculties and need help seem to find the way toMr Morgan: You have read the Bill, Peter, and I our door. That is through the good oYces of MPshave not, so you are the one— and AMs and CABs and the like, who will be aware
of our existence generally. That happens. We will

Q54 Chairman: That is a good chair! do whatever we can to promote the Ombudsman
Mr Johns: The important point is that we come at service in that respect, and I am sure that will
it from the point of view of patients and the public, happen in many other ways. We can only rely on
who come to us, and from the anecdotal experience those people who do know to make sure the word
that we have gained. I have tried to identify from is passed on. There is an awful lot of publicity
that real base the sort of interpretations that might material out there about community health
cause us diYculties, and that is why we have made councils at the present time—we have spent a lot
the points we have to you. I hope that I have picked on it this year. I am not sure that we have raised
them all up. It was quite a detailed bill and I am the profile, if we did a street poll now, very much.
not expert in reading parliamentary language, but I am comforted to some extent by the fact that an
I believe I have picked up the points that are awful lot of people find their way to our doors
relevant to us, and I do not think we wish to make when they need help and advice. As I said, that is
any other points. really through your good oYces and others like

you.
Q55 Mr Roger Williams:We heard earlier from Viv Mr Morgan: When there was an NHS Ombudsman
Sugar that the ability of organisations to say and an ombudsman looking after local government
“sorry” is very important in settling complaints and and social services, now that the NHS and social
disputes because very often people do not want to services are very much more closely linked, whereas
go through the process of litigation. Is there in the past people were falling into that grey area,
anything that you feel could be put into this to things have changed dramatically. One person is
encourage organisations to accept responsibility for looking after the service of public service
fault and to make that known to the complainant ombudsman, and the feedback from people who
and thereby bypass a lot of the extremely expensive have had their cases referred to the Ombudsman is
litigation that takes place in the Health Service? that it has very much improved.
Mr Johns: You have made a very good point. There Chairman: You have obviously given us a lot to
is obviously an advantage, if that can be achieved. think about there and to put into our report. Thank
Unfortunately, a lot of “sorry”s are “sorry, but” you both for coming along this afternoon and for

your contribution to this evidence session.and you get lots of justification for things having
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Chairman: Our last evidence session for today is we have in place are not very user-friendly at the
moment. I accept that that cannot be encapsulatedfrom the Welsh Local Government Association,

and it is my pleasure to invite Steve Thomas to join into the Bill, but the spirit of the discussions you
are having and the type of evidence we want to putus at the table. Steve is a regular attendee of the

Local Government Public Services Committee— in would try and push for a greater profile in terms
of the service. Bringing these organisations togethernot quite a member, but we will see what we can

do! Thank you for giving up your time, Steve. As will partly achieve that, but it is not the end of
the story.you are aware, this is a joint session between the

Welsh AVairs Select Committee from Westminster
and ourselves as the Local Government Public Q60 Mr Jones: Mr Thomas, I can see from your
Services Committee, into the Public Services paper that you have been consulted by the Welsh
Ombudsman (Wales) Bill. Your written evidence is Assembly Government over ombudsman services
very comprehensive, so we will go straight into a in the past. Were you consulted about this draft
set of questions. Bill?

Mr Thomas: We were. We have seen the draft Bill
and we have seen much of the supporting evidence.Q57 Ms Dunwoody-Kneafsey: Do you, in principle,

welcome the aims of the Bill?
Mr Thomas: We do indeed. The Bill and the Q61 Mr Jones: Do you think that the consultation
consultation has been reported to all the 22 local has been eVective? Have you got what you wanted
authorities in Wales. It was reported when it in it, in your consultation with the Government?
originally came out as consultation. We have done Mr Thomas: From our point of view, as an
some subsequent research on authorities’ intentions organisation, definitely. We have no problems with
and views on the Bill in recent months, and we have the consultation on this. The feedback we have had
not had any authority saying they oppose this from the 22 local authorities and our associate
principle. In broad terms, it is very welcome. members has been very good.

Q58 Ms Dunwoody-Kneafsey: You have said that Q62 Ms Barrett: The Bill states that the
was in broad terms, but have there been any Ombudsman will be a fixed-term appointment of
specifics? ten years. Do you think that is appropriate?
Mr Thomas: There are always some specifics. I do Mr Thomas: We have said in the evidence we have
not want to present it as a cosy relationship because submitted that it is. We did consider a contractually
it is not, but we have a good relationship with the based process. From our point of view, part of the
current Ombudsman OYce, the Local Government reason why we supported the ten-year time-
Ombudsman. We would not want to see any frame—and it is not always a good reason, but I
dilution of that service in Wales. From our point of am going to state it anyway—was the experience
view, it is a vitally important service. It deals with a we had built up under the previous ombudsman,
range of public inquiries and links very much into prior to Adam Peat, Mr Elwyn Mosely, was one of
the local authority complaints procedures at the continuity and real value to local authorities and
moment, and we want to ensure that there is a clear to citizens. I am sure that Adam will also provide
line of continuity there. that level of expertise, and that takes time to build

up. I think this is a position that does not
necessarily lend itself to a contractual arrangement.Q59 Mr Lloyd: (Translated from Welsh) Thank

you, Chair. Would you like to see any other issue
included in this Bill? In your opinion, is there any Q63 Ms Barrett: That is fine, and in some ways we

should look at whoever the Ombudsman might beissue that you would have liked to have seen
included which are not currently there? rather than individuals. I appreciate what you say

about Elwyn Mosely, because I have had lots ofMr Thomas: The Bill is very comprehensive from
our point of view. A bill cannot encapsulate some experience over the years with him as the Local

Government Ombudsman. I am not sure if thereof the concerns that we have got, concerns that
have gone on in the background, which we have are mechanisms to curtail the appointment at any

stage. I know the others were in place for an awfulput into our evidence. That is the current profile of
not only the Local Government Ombudsman but long time, but ten years does seem a long time and

I am sure there must be mechanisms in place to dealthe Ombudsman OYce in general. We have some
evidence from local survey work that people do not with it. Do you know of any, and what do you

think of them? This may not be a question for you.understand what the Ombudsman OYce is and do
not understand the concept of an ombudsman. Mr Thomas: My understanding is that the position

is advertised as a public servant as such, and as aThere are some issues in terms of awareness-raising
and the role the Assembly can play and the House public servant it could be a lifelong position. It is

slightly diVerent to the position of myself and otherof Commons in raising the profile of this. We have
not necessarily got a great culture of complaint chief executives in local authorities at the moment,

which is usually on a four-year basis.within the wider UK, and some of the mechanisms
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Q64 Ms Dunwoody-Kneafsey: I had read it as there have a role in that regard. We seek informal
dialogue as well with the Ombudsman; we generallybeing an ability to cease the appointment at any

stage, and that the serving of the ten-year tenure have an annual meeting, where the Ombudsman
reports back to the Association, particularly on thecould not be repeated.

Mr Thomas: I am not aware of that. You will have new members’ code of conduct and the role that he
plays in that. That is very useful. From our pointto put that question to Adam Peat.

Ms Dunwoody-Kneafsey: Am I correct in that? of view as well the Ombudsman generally attends
councils around Wales and there is a level ofChairman: That is something we need to follow up

when we take evidence from Adam Peat and the accountability there. There is a need for some sort
of formal reporting to the Partnership Council inUnder Secretary of State and the Minister for Local

Government. Wales, which would add a new dimension.

Q65 Julie Morgan: The Children’s Commissioner Q68 Mr Edwards: Do you think the Bill needs to be
post was for seven years, and I think the Children’s amended with respect to the first point you made?
Commissioner in England is going to be five years Mr Thomas: I think it should be a statutory
as I remember. Do you have any comments on that, consultation with the Partnership Council, yes.
because in some ways it is a similar type of post? I
believe that the Children’s Commissioner in Wales

Q69 Mr Edwards: Have you submitted evidencecannot repeat the tenure. Are they diVerent types
precisely on how that can be achieved?of posts?
Mr Thomas: We have put that forward as aMr Thomas: I think they are diVerent types of post.
suggestion. We have not put detail behind theI have some views on the tenure of the Children’s
suggestion.Commissioner post, not least because that post

does lack some accountability in the Welsh context.
From our point of view, however, in terms of the

Q70 Hywel Williams: (Translated from Welsh)Ombudsman post, by definition it is less
Thank you. I would like to ask a question aboutcontroversial than the Children’s Commissioner’s
raising awareness of the Ombudsman’s function.post. It clearly has a linkage in to many
You have partly answered this in your reply to Daicontroversial subjects, but the Ombudsman clearly
Lloyd. Do you have any creative ideas about howcomes forward with a veil of objectivity on all the
we could use this Bill to raise public awarenessthings that he or she does. The Children’s
about the Ombudsman?Commissioner is a far more “subjective” advocate
Mr Thomas: I think there are some things thatbased post, pushing the rights of children, which
could be achieved. Firstly, local authorities dois why the Assembly has promoted this. There are
point towards the Ombudsman in their complaintsdistinctions between the two, and the diVering
procedures. In fact, I dealt with a lady yesterdaytimescales should not be seen as problematic in
on a planning inquiry, and she was seeking thethat regard.
address of the Ombudsman, which tends to suggest
there is a staging post approach. We would like to

Q66 Ms Jones: The Bill states that Ombudsman see far more publicity around the role of the
OYce staV will not be civil servants. Do you Ombudsman OYce. We do not seem to get that in
welcome this approach? the media or the press at all. Most Ombudsman
Mr Thomas: Good! I think because the reports, other than mal-administration reports
Ombudsman OYce is characterised by a degree of generally do not get coverage. Many of them do
independence and because it will be examining not deserve coverage but some of them do; but
areas under the remit of the Assembly, they cannot there is a need for upping the media profile of the
be civil servants. Ombudsman. One of the things we have discussed
Chairman: We have checked, and it is a ten-year with the Assembly—and this ties in to the Making
appointment without re-appointment. the Connections report is the possibility of a survey

of public sector bodies in Wales under the badge of
Local Voices. That was initially going to be solely aQ67 Mr Edwards: What do you feel about the level

of accountability within the Bill of the Ombudsman customer satisfaction survey about local
government, but now we are starting to talk aboutto the Assembly and to the local authorities?

Mr Thomas: We have put specific proposals in, in integrated public services in Wales, there is clearly
the opportunity to use a vehicle such as that, againterms of the Ombudsman’s accountability. From

our point of view, we have a number of informal to check on a regular time series basis people’s
views, awareness and perception of theaccountability mechanisms in place. We think that

the Public Services Ombudsman should regularly Ombudsman service. There are plenty of
mechanisms there. The problem we have byreport to the Partnership Council mechanisms

within the National Assembly. As you know, the definition is that the bread and butter of the
Ombudsman service is not particularly excitingPartnership Council is a partnership between local

government, the National Assembly, the fire unless you are an individual complainant, but at
the same time, as a method of redress, it is vitalauthorities, community councils and a range of

other public bodies. It is vital that those in terms of democratic accountability; so both the
Assembly and local government and other publicmechanisms are seen as accountability mechanisms;

and I think that the new ombudsman must clearly sector agencies in Wales have a role in promoting
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the Ombudsman OYce, but I think the mandate of the new service because, clearly, one of
Ombudsman himself could be more proactive in the things you want as elected representatives is a
that regard. much higher profile service by bringing these four

services together. That, by implication, should be
one of the real eVects of this merger. That alsoQ71 Hywel Williams: (Translated from Welsh)
means an ombudsman with more profile than theThank you. I see from your presentation that you
current individuals have, an ombudsman more intalk of making the service citizen-centred, and on
a consumer champion mode than the current civilthe basis that everybody starts by looking at his or
service portrait of an ombudsman. In localher own situation. Do you see that as a way of
government we have to support that process.raising public awareness? I note that you state here

that only 45% of people in England are aware of
the health service ombudsman, and 44% aware of

Q73 Ms Dunwoody-Kneafsey: Do you think that athe local government ombudsman, and so on.
memorandum of understanding would suYce toWould making the service more citizen-centred be
cover those people who should be receiving theone way of making it more real for people?

Mr Thomas: To follow that statistic through, the reports—and I am thinking very much in line with
point made about the awareness of the Citizens’ the Estin practice of automatically putting those
Advice Bureau clearly suggests that, does it not? If out?
you have 94% awareness of CAB, it suggests that Mr Thomas: I think a memorandum of
a voluntary sector body can generate more interest understanding would be useful. What we could do
and more legitimacy than a public body, and there as an association is some further work on the
must be some lessons to be learned there. From our reporting of ombudsman reports, and whether
point of view, it is a question of appropriateness. there is merit and common treatment in that
Many of the things that get to the Ombudsman regard, because I am sure there is varying practice
perhaps should not, and that may be down to the from authority to authority.
inadequacy of complaints procedures in local
government; it may be down to a misunderstanding
of the ombudsman role, and there is a role to Q74 Mr Roger Williams: You have already made
perform there. I have to say—I would say this, mention of the code of conduct for local authority
wouldn’t I? The dealing of complaints in the public members, and in your evidence you state that the
sector has improved dramatically over recent years. existing code of conduct for members has placed
From my personal experience as a consumer that some strain on the relationship between Welsh
has improved, and dealing with the private sector local government and the Ombudsman, not leasthas gone down somewhat. At the same time, there because of a lack of clarity in the currentis a greater role in terms of awareness-raising, and

framework. Are you satisfied that the Bill provideswe all have a responsibility in that regard. Making
suYcient clarity on these issues?it a more citizen-focused service may be the way
Mr Thomas: I do not necessarily think it providesforward, making it more readily understandable. I
clarity in terms of adjusting the code of conduct,am not convinced that the term “ombudsman”
but we are doing that anyway. The current code ofengages people.
conduct we have in local government—it is rather
foolish to say this in front of you, but I will say it

Q72 Ms Dunwoody-Kneafsey: Steve, on the media anyway—I think it is probably the most rigorous
profile and the reporting of the Ombudsman, you code that any set of politicians faced within the UK
will be as aware as I am that frequently the media political environment. There are problems however
reporting of local government ombudsman findings with that code. It was put into place in a very
is not always accurate, and does not accurately rushed process, and one of the things that thereflect the findings of those reports. However, there Association was very keen to do when it acceptedis an issue, is there not, around to whom the

the code was to review it after 18 months to twoOmbudsman provides the report and when,
years because we do have some problems with theparticularly in view of elected representatives and
nature of that code. The Ombudsman hastheir role at any stage in casework. Do you have
contributed extensively. Adam Peat has been oneanything to say on that because you do not bring
of the major drivers in the review of the codethat out?
because he and his oYce appreciate that some ofMr Thomas: In terms of local government, there is
the grey areas are causing real problems, not onlya varying practice in the way that ombudsman
for members but for people who want to take partreports are treated. Most ombudsman reports that
in the ethical and standards framework for localare dismissed do not see the light of day in local
government and have an imprecise understandingauthorities; it is generally through the committee
of what that means. From our point of view weprocess—mal-administration reports or the more
want to continue to develop the code of conduct.controversial reports that come forward. There is,
What we want to ensure in the new Ombudsmanas you know, some press interest on some reports—
OYce is a clear government flavour that can takeclassic in your constituency the Bluestone issue,
that forward because, clearly, ombudsmen havewhich has rolled on for a period of time. In the vast
two main roles in terms of local government andmajority of cases, that interest is not generated.

How you go about doing that must be part of the the members’ code of conduct is one of those.
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Q75 Mr Roger Williams: If I can take that a little of the scale of their operations and the
extensiveness of that code. There were examples ofbit further—and forgive me because I am only just

getting to grips with the Bill—the function of the some town and community councils not adopting
the members’ code of conduct and some councillorsLocal Government Ombudsman in Wales is to look

at mal-administration but also complaints against resigning before they did that. There is a new
association in place for the town and communityindividual members.

Mr Thomas: Absolutely. councils in Wales, One Voice, and I have no doubt
that they will be looking at that. If they want to be
members of the WLGA of course, we wouldQ76 Mr Roger Williams: Is that included in this Bill
accommodate them!because when I look at section 7 and matters that

are investigated, it does not include complaint
against individual members of local government. Q80 Julie Morgan: You say in paragraph 12 that
Mr Thomas: My understanding of this—and I it is vital that the new management structure of the
suspect Adam Peat can elaborate on this Public Services Ombudsman OYce retains a clear
tomorrow—is that we have a team of people, local government flavour with specialised
including local authority lawyers, the Ombudsman knowledge of your service. Are you satisfied that
OYce, and people from other sectors, including the that will happen with the Bill as it stands?
Consumer Council, looking at the current code of Mr Thomas: I hope so. I am still not clear on the
conduct. That is a separate exercise to the Bill. The management structures that were put in place. I
code of conduct that exists currently will be the have referred to paragraph 12 there. We were not
code that the Ombudsman works to. We will supporting a collegiate structure where there would
however be seeking revisions to that code over the be a division of powers within the oYce, but we
forthcoming period. I understand that the report want to ensure that there is clear local-government
will go to the Partnership Council in March, which based expertise within the new Ombudsman
will show those areas where key revisions will service. We want to see a more integrated service,
occur. I have no doubt that some of those revisions but the balance between integration and specific
will be based on the definitions of personal interest knowledge is something that the OYce must be able
and some of the criminal clauses within the current to accommodate. From our point of view, many of
code of conduct, and around declarations. the complaints that go into the Ombudsman service

are very technical complaints, and to lose the level
of expertise that we have got would be a problemQ77 Mr Roger Williams: A member of the public
for us. There is no suggestion of that in the Bill,may have a complaint against the way a member
and we are satisfied with the proposals comingof a local authority conducts himself, without that
forward; but until I see the organisational charts—resulting in mal-administration, so do you think

that would be covered?
Mr Thomas: A member of the public has the Q81 Julie Morgan: If you do not have a collegiate
recourse at the moment to refer a complaint like structure, what structure could you have that
that to the Ombudsman, who may examine the would ensure that this happened?
complaint and in first instance refer it to the local Mr Thomas: The Ombudsman’s annual report talks
standards committee. That committee is about an integrated service, but with flavours
independent of the council. In all 22 cases they are within the service. That would mean that there are
chaired by a layperson. As a result, that standards dedicated experts in that. I suspect that when it
committee will undertake an initial investigation. comes to things like back oYce services, and the
Part of the problem with the current code of support that goes into that, there is clear
conduct is that certain vexatious claims have gone integration across the service, so it is a bottom-up
to the Ombudsman, and that has led to real process. We support that, but we want to make sure
problems in terms of the code and the credibility there is a deputy for local government within
of the code. From our point of view, clearer that oYce.
definitions would lead to more local judgments in
terms of the standards regime. Q82 Ms Barrett: That leads nicely into my

question, which is about a dedicated deputy
Q78 Mr Roger Williams: I was going to ask you particularly with responsibility for local
about the relationship between the standards government. Why do you think that that is so
committee and this, but you are happy that this Bill important? What about the other strands of local
deals with it. government?
Mr Thomas: Yes. Mr Thomas: My personal view is that I would have

no objection to somebody based on the Health
Service side because I think the complaints processQ79 Mr Roger Williams: I know it is not your

responsibility, but how do you think this legislation in the Health Service is Byzantine in its complexity.
At the same time, from our point of view, thewould impact on town and community councils

and their members? weight of functions that local authorities have in
Wales demands this type of approach. If you justMr Thomas: You are right that it is not my

responsibility. I think in broad terms many town think about the planning function alone, there is so
much controversy in the local planning functionand community councils have found the members’

code of conduct very diYcult to implement because that you could almost have a deputy for planning.
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We are suggesting people with over-arching functions that are still reserved to Westminster but
are actually delivered through the Assembly. Howcorporate views of local government, and people

who can bring that necessary expertise in. Planning do you think the ombudsman system outlined in
this Bill will tackle that? I am told that there is noand housing are the two key areas, but there is

clearly a growing set of complaints around social central register of articles of memoranda, and you
have to trawl through every department inservices, education and highways, and we cannot

lose the expertise for dealing with the profession of Westminster to find where they have been issued.
Mr Thomas: I was rather hoping your Committeelocal government and political administration of

local government, and also in terms of public would give me the answer to that. I think it is a
very complex process. There are also issues withinaccountability.
Wales about the complexity of the process, where
a complaint cuts across both the Health Service andQ83 Mr Caton: In the same paragraph where you

call for the dedicated deputy for local government, local government. I have alluded to delayed
transfer of care—which is the body that mustyou also argue for the full independence of the

Ombudsman OYce. Are you satisfied that the Bill examine that complaint? There are some lines of
demarcation there. I have always felt that one ofwill achieve this?

Mr Thomas: Yes. It goes back to the question of the things you must do with devolution is learn to
love the contradictions, and I suspect that this iswhether the oYcials in the OYce should be civil

servants. I think there is a degree of independence one of them.
that currently exists, and I am sure that by bringing
the oYces together that that independence can be Q85 Chairman: Steve, is there anything that we

have not covered that you would like to put onmaintained. My view is that in my own personal
dealings with the Ombudsman and the experience record?

Mr Thomas: No, but I would stress the point II get from talking to other chief executives that that
independence is hugely valued, and we must not made at the outset. This, to the local government

community, is a non-controversial Bill. I would notdilute that.
say the same about the other piece of Welsh
legislation going through at the moment, but thisQ84 Mr Roger Williams: Without being political in

this matter, I agree that the devolution settlement is non-controversial, and from our point of view we
can sign up to the processes that you have set out.in Wales is becoming more complicated as ad hoc

elements are devolved to the Assembly; but also Chairman: Thank you very much for giving
evidence today and for sharing your thoughts andthere are ways in which, through articles of

memoranda, the Assembly takes up particular the thoughts of the WLGA with us.



9938682002 Page Type [O] 14-02-05 20:37:11 Pag Table: COENEW PPSysB Unit: PAG1

Welsh Affairs Committee: Evidence Ev 15

Oral evidence taken by the Welsh Affairs Committee
(enlarged by the Local Government and Public Services Committee, National

Assembly for Wales) held at the House of Commons

on Monday 17 January 2005

Members present:
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Mr Martyn Jones in the chair

Mr Martin Caton Mrs Betty Williams
Mr Nigel Evans Hywel Williams
Mr Huw Edwards Mr Roger Williams

Local Government and Pubic Services Committee

Ann Jones

Lorraine Barrett Dai Lloyd
Glyn Davies Jenny Randerson
Tamsin Dunwoody-Kneafsey

Written evidence from the Local Government Health Service Ombudsman for Wales and Scottish
Ombudsman is on page Ev 42.

Witnesses: Mr Adam Peat, Local Government and Health Service Ombudsman for Wales; Welsh
AdministrationOmbudsman, andMrEric Drake, Scottish Public Services Deputy Ombudsman, examined.

Q86 Chairman: Welcome to this joint meeting of Q88 Chairman: Is there anything in your opinion
that you would like to have seen in the Bill that isthe Welsh Assembly Committee and our
not there?Committee here, looking at the Public Ombudsman

for Wales Bill. There may be translation in which Mr Peat: No, I do not think so. As I said in my
written evidence to you, I was a little concernedcase you have a translation set in front of you. The
about clause 11 which deals with my ability as thechannel is one. Could you introduce yourselves for
Health Service Commissioner to assess matters ofthe record, please?
clinical judgment. I do feel that that needs to beMr Drake: My name is Eric Drake and I am the
extended. One frequently sees health serviceDeputy Scottish Public Services Ombudsman.
personnel operating alongside social servicesMr Peat: My name is Adam Peat and I currently
personnel from the local authority these days inhold three oYces as the Local Government
multi-agency, multidisciplinary teams. It does seemOmbudsman for Wales, the Health Service
to me I need to be able to look at the actions ofCommissioner for Wales and also the Welsh
all members of those teams in exactly the same wayAdministration Ombudsman.
but I do take comfort from what was said in the
House of Lords Second Reading debate. The
government are clearly prepared to consider an

Q87 Chairman: Mr Peat, how will this Bill impact amendment in that area.
on your job as Ombudsman in Wales?
Mr Peat: It will make it a great deal easier because

Q89 Ms Barrett: The Bill states that theat the moment I have three diVerent sets of
Ombudsman’s post will be a fixed termlegislation that I have to operate to and my staV

appointment set for 10 years. Do you think that ishave to be familiar with. Although the legislation
appropriate?all comes ultimately from the same source, there

are minor diVerences which make it quite tricky to Mr Peat: Yes, I think so. The current situation in
respect of each of my appointments is that they areremember at all times clearly which set of

provisions one is operating. appointments to age 65. That has been the previous
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pattern, if you will, for UK public sector Q93 Ms Randerson: Mr Drake, do you believe that
the powers for Wales will be parallel to those inOmbudsmen, outwith Scotland. I understand that
Scotland in that respect?the government no longer wishes to have age
Mr Drake: Yes, I do. The argument that happenedspecific provisions in Bills. It is against the current
in Scotland was very much what Adam hasphilosophy. I think 10 years was a figure that was
described. The legislation governing the healthlanded on as being a figure that would eVectively
Ombudsman has always had that provision, that hedo what appointment to age 65 has done before:
could look at service failure. The discussion in thegive a suYciently long period of appointment so
Scottish Parliament was that it was illogical to havethat the Ombudsman would not have to be
it for one sector of the Scottish public servicesconcerned about what he or she might have to do
Ombudsman and not for the rest of the jurisdiction.in order not to cause oVence and not to jeopardise
It is extended for us to cover the whole of ourtheir chances of reappointment. The two things go
jurisdiction and that seems to me eminently sensiblehand in hand, the 10 years but also no possibility
and appears to be what has been gone for in theof reappointment.
Welsh legislation too.

Q90 Ms Barrett: The tenure for the Scottish
Q94 Ms Randerson: Mr Peat, in your evidence youOmbudsman is set at a fixed five year appointment
say that a formal investigation will be carried outwith the possibility of extending it for another five
where appropriate. What do you believe will beyears. I wonder if you could tell us what you think
the criteria for determining whether a formalthe advantages or disadvantages might be for that
investigation is appropriate?compared to the suggested tenure?
Mr Peat: The question I would have to answer eachMr Drake: The reality is that there is very little
time is: is there some wider lesson here that needsdiVerence from what is proposed for Wales because
to be learned or is what the body is alleged to havethe provision is for a term of five years with the
done really so frightful that it ought to be madeprobability of a second five years, but almost
known to the public if, when I investigate, the factscertainly not a term beyond that. It is eVectively show that something has gone very wrong. Therea 10 year appointment but the Scottish Parliament are any number of cases that come to anchose to do it that way. Ombudsman where frankly it is not like that. Yes,
there has been maladministration. Yes, somebody
has been badly treated but it is essentially a one-Q91 Ms Barrett: Do you see any obvious
oV slip up and the main thing is to see if one canadvantages? I hear what you say but there is that
sort that out and get redress for the individual asget out clause, if you like. Maybe one side could
quickly as possible. I am very pleased with theresign the post but it does give that get out clause.
provisions in the Bill that will make it easier for meMr Drake: We have not got to the first five years
to look into things in a streamlined way and notyet so I cannot speak from experience but I cannot
have to mount a formal investigation each andsee that there is any great, practical diVerence from
every time. I think it is better to save the heavy gunswhat is being proposed with the Welsh legislation.
for the times when they are really needed.

Q92 Ms Randerson: I would be grateful if both of Q95 Ms Barrett: Mr Peat, just looking at the issue
you could answer this. Debates in the Scottish of service delivery and the extension of the powers
Parliament on the Scottish Bill resulted in the from just maladministration, a lot of people in the
extension of the Ombudsman’s powers beyond past have been frustrated that the Ombudsman
investigation of complaints against the exercise of could only look at maladministration. What could
administrative functions to also include complaints you do to prevent hundreds and hundreds of
about the failure of a public authority in service people coming to you just to complain that their
delivery. On your reading of the Bill, will the oYce rubbish is not being collected regularly? Surely that
in Wales have the power to investigate failures in is something that the local councillor or the chief
service delivery? executive, the director of the department, should be
Mr Peat: Yes it will, very clearly. That has been dealing with? You would need, I presume, some
very specifically provided for. The one point that I sort of sifting process so that you do not become
mentioned earlier is wanting to be able to look at a very expensive commodity, looking at things that
complaints about service failure in the same light, somebody else perhaps should be doing.
whether they are complaints about the exercise of Mr Peat: Yes, absolutely. The Bill provides for
clinical judgment within the NHS or complaints what is currently the situation. The Ombudsman
about a comparable, professional judgment by does not have to investigate any complaint that
what might be, say, a psychiatric social worker comes before him. You have a discretion as to
working alongside a psychiatric community nurse. whether or not you are going to investigate. That is
With that minor point of detail, I am satisfied and the first point. Secondly, the legislation specifically
indeed very pleased that the Bill does extend the provides that I should not normally investigate a
ability to look at complaints about service failure complaint unless the complainant has first made
to all of the bodies that will be inside the some sort of attempt to bring the thing they are
jurisdiction of public services Ombudsmen and to complaining about to the attention of the authority

of whom they complain and asked them to sort itdo so in the same light and spirit.
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out. One would normally be looking to see some that were once in the distant past urban district
councils. In the main, community councils haveevidence (a) that somebody had something that

appeared to be on the face of it worth complaining very limited administrative functions, as you know,
and I think the scope for complaint about them willabout and (b) that they had been to the council,

been to the NHS trust, and made some attempt to be fairly small. That is no reason why people
should not be able to complain about them ifget that body to put it right first.
indeed they are capable of maladministration.

Q96 Mr Caton: While we are looking at the remit
of the new Ombudsman, as I understand it, in your Q100 Mr Caton: One of the reasons I ask the

question is because there is some evidence that thecurrent capacity as a local government
Ombudsman you are not empowered to investigate government is looking to extend responsibility of

community councils, particularly in the field ofcommunity councils. Do you think we should be
looking at this Bill as an opportunity to extend antisocial behaviour. It seemed an appropriate time

to look at whether the Ombudsman’s functionyour powers in that direction?
Mr Peat: At the present time, I can look at should be extended as well. I am very glad to hear

that you look forward to that happening.allegations that a community councillor has broken
the statutory code of conduct for councillors but Mr Peat: Yes. My memory has just been jogged.

I apologise. I inadvertently misled the Committee.not, as you rightly say, at complaints of
maladministration. As I understand it, the Community councils are expressly on the face of

the Bill at line 32 on page 23. There was someintention is that complaints of maladministration
by community councils will be within my remit as discussion earlier as to whether they would be on

the face of the Bill or would be left for laterthe public services Ombudsman and the Bill
specifically provides a mechanism by which the Assembly legislation. We will be able to investigate

from the outset.National Assembly may, whenever it chooses, add
any form of public body in Wales to those bodies
that I will be able to investigate. If memory serves Q101 Mr Caton: They are not one of the listed
me, community councils are not explicitly named authorities under Schedule three, unless they are
on the face of the Bill as bodies that I would be counted as a local authority.
able to investigate a complaint of Mr Peat: That is precisely what the provision at
maladministration about but the intention is that, lines 30 to 33 on page 23 of the Bill does. It says,
if the National Assembly so chooses, a proposal “Local authority in Wales means a county council,
will be brought forward for the Assembly to a county borough council or community council
consider. in Wales.”

Q97 Mr Caton: As I understand it, when this post Q102 Mr Williams: In her written evidence to us,
is created after the passage of this Bill, the Ann Abraham stated that cross border issues—that
Ombudsman would not immediately be able to is, public health and civil defence—will require
investigate a complaint of maladministration joint working and cooperation between
against a community council until after the Ombudsmen. Will there be any formal mechanism
Assembly has considered it and presumably for cooperation and joint working or will this be
extended the list in the schedule? an informal agreement?
Mr Peat: Yes. Mr Peat: I am sorry; could you repeat that?

Q98 Mr Caton: What sort of timescale do you Q103 Mr Williams: We were told by Ann Abraham
think that will be? that on cross border issues such as public health
Mr Peat: That is very much a matter for the and civil defence there may be joint working
National Assembly but it is certainly feasible in between Ombudsmen in England and Wales. The
practice, if the Assembly so chose, that that question is will that be a formal mechanism or an
Assembly secondary legislation could be in place by informal mechanism?
the time the Bill was brought into eVect. I am Mr Peat: I think it will be both. This Bill provides
working on the assumption that, regardless of the specifically powers for the public service
date that the Bill might achieve Royal Assent, it Ombudsman for Wales to cooperate with other
will probably not be brought into force before 1 Ombudsmen in the UK. What it does not do is to
April 2006. provide those other Ombudsmen with a reciprocal

power. I understand that that may have to be the
subject of a regulatory reform order in due course.Q99 Mr Caton: Would you welcome the extension

of powers in that direction? There is an excellent working relationship between
myself and the other public service Ombudsmen inMr Peat: Yes, I would. It is somewhat illogical that

there is no avenue for seeking redress and the UK, both with Professor Alice Brown in
Scotland, with Ann Abraham and indeed with theinvestigation of a complaint of maladministration

against a community council. I do not think it is local government Ombudsman in England. All of
us would always have a focus on the complainantnecessarily going to lead to a flood of new cases

and new investigations simply because the and trying to sort things out for a complainant by
cooperating as best the statutory powers that wereadministrative functions of community councils are

so limited, apart perhaps from a handful of those available to us would allow.
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Q104 Mr Williams: A number of powers are or Q107 Chairman: Mr Peat, in your written evidence
to us you said that you were particularly keen tohave been transferred from Westminster to the
be able to consider synoptically complaints aboutAssembly, not specific powers, but allowing the
the actions of multi-agency, multi-disciplinaryAssembly to use its staV to carry out those
teams which are common nowadays in fields suchfunctions in Wales. If there was a complaint about
as care in the community. That is an area wherethat type of service, would it be appropriate to use
you felt that the Bill could be improved. Can youthe Welsh Ombudsman because the service was
expand on that?being delivered in Wales by the Assembly or a
Mr Peat: Yes. I think I have already referred toParliamentary Ombudsman because the powers of
that. That is clause 11 of the Bill. It says two things.those things remain with Westminster?
The first thing it says is that the Ombudsman mayMr Peat: My understanding is that under this Bill
not question the merits of the decision takenany administrative action of the Welsh Assembly
without maladministration by a listed authority inwould be subject to my scrutiny rather than to that
the exercise of a discretion. Then it goes on to say,of the Parliamentary Ombudsman.
“Subsection (1) does not apply to the merits of a
decision to the extent that the decision was taken
in consequence of the exercise of clinicalQ105 Mr Williams: In particular, there is concern
judgment.” In other words, I can look at whetherabout cross border issues as far as health is
the GP did the wrong thing in prescribing Aspirinconcerned with people living in one country and
for your child’s meningitis without having tohaving the service in another or being part of a GP consider whether that was or was notsurgery in one of the other countries. We are told maladministration. I am asking myself as a

about that from the Board of Community Health question about the exercise of clinical judgment:
Councils. Are you confident that the Bill ensures was there or was there not a service failure here? I
that these concerns are clearly and adequately think I need to be able to apply the same sort of
addressed? yardstick when I am looking at the actions of social
Mr Peat: The Bill specifically empowers the public workers and of people who are assessing children’s
services Ombudsman for Wales to carry out a joint special educational needs. It is all one nexus. As far
investigation with the health service Commissioner as the family is concerned, it may all be one
for England. What is less clear is the power that problem. It needs to be looked at together in the
the health service Commissioner for England has same way. I am encouraged by what the
to reciprocate, but the intention of both myself and government has so far said about their willingness
Ann Abraham is clear and we are clear too that this to look again at the wording of the Bill in this area.
is a real issue, particularly along that long border
and particularly in the area of Powys. There is a
great deal of to-ing and fro-ing between the GP’s
surgery in Wales and the hospital in Shrewsbury
and so on. We certainly would, between us, look Q108 Mrs Williams: (Translated from Welsh) Youto investigate jointly. I am sure we could achieve touched on this matter when Mr Williams asked
that at least. Until such time as Ann Abraham as you a question about joint inquiries. The Bill
the health service Commissioner for England was prohibits the Welsh ombudsman from conducting
given a formal power, we might not be able to and reporting on joint inquiries with the
produce a single, joint report at the end but two ombudsman in Scotland. Can you anticipate any
reports produced together on the same day, to be circumstances where it would be worthwhile for
read together, we certainly could manage. you to conduct joint enquiries? I am putting the

question to both of you.
Mr Peat: Yes. In principle, I can. The geography

Q106 Mr Williams: On behalf of the complainant, makes it very much less likely to happen at all
is it necessary to have a joint inquiry? Could not frequently in practice. One example that comes to
the responsibility or the function be given to one my mind is the possibility that perhaps an elderly
Ombudsman? It seems to me that in the person who has been in the care of a social services
complainant’s mind why should they be bothered authority in Scotland might move to Wales to be
with this complexity. closer to their family. Therefore, they come under
Mr Peat: I hope that in practice what will happen the care of a social services department in Wales.
is that the complainant will treat me as a one stop Somewhere, something goes wrong with the
shop. They will bring their complaint to me. If I transfer arrangements and each authority is
think there is some aspect of it that needs to be blaming the other for what went wrong. I am
looked at by another Ombudsman, I would seek constructing a hypothetical example but you can
the complainant’s agreement to get that other see that it would be quite diYcult to get to the
Ombudsman involved, but I certainly would not bottom of that, if I and the public services
tell them that they had to go away and make out Ombudsman for Scotland did not cooperate at
a whole new complaint. I want to oVer a seamless least informally. The Bill does not make any
service and I know that my Ombudsman colleagues specific provision for me to operate jointly with
elsewhere in the UK would be very happy to Scotland. I would have preferred it to but probably

in practice we would get by on an informal basis.cooperate in that.
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Q109 Mrs Williams: (Translated from Welsh) You Mr Drake: Putting it briefly, it is a satisfactory
situation. We see no problems with it. We think ithave just said that you would welcome it. Do you
might cause diYculties if we had enforcementwish to express that in stronger terms?
powers because it would put us in a rather diVerentMr Peat: What I would like to see is that I would
position from where we are at the moment.have the power to cooperate in a like manner and

undertake joint investigations with any of the other
statutory Ombudsmen in the UK. It is certainly not Q112 Mr Lloyd: Mr Peat, in your experience,
due to any reluctance on my part in any way to considering this new Ombudsman, do you believe
cooperate with the public services Ombudsman for that the Ombudsman has suYcient powers to
Scotland, with whom I have a very close working secure adequate redress for the individual or does
relationship. I am very grateful to Alice Brown for the Bill need to be strengthened in this regard?
all of the practical help and advice that she has Mr Peat: Drawing not only on my own rather brief
given me to date. experience to date but also on that of my
Mr Drake: Speaking from the Scottish point of predecessors, there does not seem to be any
view, I would entirely agree with that. We take the problem in practice about getting public bodies in
same position. My understanding for why that Wales to comply with an Ombudsman’s
particular provision is there is that the Scottish recommendation. There is sometimes a degree of
Executive feels that, because of the terms of the grumbling and reluctance at first but when you

persist and if necessary make it clear that youdevolution settlement in Scotland, it would cause
would go to the issue of a second report, theydiYculties if there were joint investigations by the
comply. The provisions in this Bill for the publicScottish Ombudsman who is answerable to Scottish
services Ombudsman for Wales to issue a specialParliament and the Welsh Ombudsman who is not.
report are very close to the arrangements whichI am not a constitutional expert. I do not pretend
Eric has described for Scotland. There has been noto understand the basis for those concerns but
occasion in recent history when it has provedpractically they are unlikely to cause us significant
necessary to issue a special, further report. Theproblems given that we have the other provisions
mechanics in practice are going to be satisfactory.for cooperation with the Welsh Ombudsman and
Providing a power of compulsion would frankly bewe have good relations and cooperate on a number
overkill and might jeopardise what is currently aof things already. We would also on the whole have
generally very cooperative relationship with localpreferred to have exactly the same provisions for
government in particular.all Ombudsmen.

Q113 Ms Randerson: The Bill refers to the fact thatQ110 Mr Lloyd: (Translated from Welsh) Thank a complaint must be referred to the Ombudsman
you, Chair. I have a question for Mr Eric Drake. before the end of the period of one year starting on
With your experience of dealing with complaints in the day on which the complaint was made to the
Scotland, what powers do you have to ensure that listed authority. Mr Peat, in your experience, do
your decisions are acted upon, so that your you think one year is a suYciently long time, given
recommendations are followed through? What the protracted nature of the way in which some
powers do you have to determine compensation in public bodies deal with complaints? How do you
individual cases? take the definition of a complaint because people
Mr Drake: The formal position is that we can only very often make an informal complaint, for
make recommendations. We cannot require bodies example, to a local authority and it is ages down
to implement our recommendations. There is a the line before they make the formal complaint.
provision in our legislation that, as the legislation Mr Peat: One year would certainly be
puts it, if we find hardship or injustice caused by unreasonably short if this was a rigid requirement
maladministration or service failure that has not but the Bill gives me a very wide measure of
been remedied, we can make a special report to that discretion to accept complaints after the period of
eVect to the Scottish Parliament. We can also one year has elapsed. The Bill is also more flexible

than the provision of some of the existingrequire the body complained against to meet the
Ombudsman legislation. The NHS legislation incost of that report and any giving of publicity to it
particular currently states that the complainantthat we think is appropriate. That could be quite a
should normally have “invoked and exhausted” theuseful lever to persuade bodies to do what we want
NHS complaints procedure before they come tothem to. In practice, in the two years that we have
me. Anybody who has ever come across the NHSexisted, we have not had to resort to that. Although
complaints procedure will recognise that it is ason a couple of occasions bodies have quibbled
likely to be the procedure that exhausts theinitially about recommendations, they have always
complainant as the other way around. I do have aseen the light eventually and done what we said, so
wide measure of discretion to take complaintsit seems to work.
early. The only requirement in respect of the
complainant having first used the complaints

Q111 Mr Lloyd: Following on from that, I have a procedure is a very flexibly worded one: that they
further question for Mr Drake. Do you think that will first have drawn the matter complained of to
the situation is perfectly satisfactory, or does the the notice of the authority and given them an

opportunity to put matters right. Those may not besystem need to be strengthened?
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the very words but they are close. I have a complete and yourself as ombudsman, and how would you
manage the joint interest that you would shares indiscretion to decide to take up a complaint, either

out of time or before the complaints process of the such cases?
Mr Peat: I have seen the evidence that the Welshauthority itself has finished. If the complainant

feels they are not getting anywhere, they can come Language Board submitted and I find myself very
much in agreement with what they have had to sayto me and I can exercise my discretion to pick that

up. Given all of that, I am happy with the time limit to you. It is the case that if an authority departs
from its stated Welsh language scheme that isof one year. It does make sense to have some sort

of time limit and, as a matter of practical common potentially maladministration. I can investigate it.
Equally, there is provision for complaints to besense, the longer somebody leaves it before they

come to me the harder it becomes to investigate and made direct to the Welsh Language Board so I
think there will be some small overlap ofget to the bottom of the facts.
jurisdiction. It is probably better to have a degree
of overlap than a crack down which things mightQ114 Ms Randerson: Mr Drake, do you have a
fall. Probably what will be necessary in practice andsimilar provision in the Scottish legislation? Are
does not need to be provided for on the face of theyou finding it satisfactory?
Bill is that the Welsh Language Board and I mightMr Drake: We do. Our legislation has carried over
enter into some sort of concordat about what typesthat unfortunate “invoked and exhausted” wording
of case we would take and perhaps, in relation tofrom the old health Ombudsman’s legislation and
an individual complaint should it arise, we mightis much more worded in terms of taking the
need to have discussion with them.complaint through formal complaints procedures.

The more flexible arrangements that Adam has
described are highly desirable but we do also have Q117 Hywel Williams: (Translated from Welsh): It

is the Assembly’s intention to change the Welshdiscretion to take complaints that either have not
completed a process or have not been raised at all. Language Board’s status and to bring it in-house,

leaving some functions to the dyfarnydd. Do youWe do use that if we think somebody is being
messed about in an internal complaints procedure. anticipate any diVerence if that were to happen?

Mr Peat: I do not think that is likely to make aThe flexible wording that is going to be in the
Welsh legislation is highly desirable. very major diVerence. It might be in practice that

I would have rather more investigative machinery
at my disposal. It might at the margin make itQ115 Mr Caton: In responding to the questions
easier and more appropriate for me to take ratherabout securing proper redress, you have both given
more of the investigations perhaps and the part ofthe strong impression that you think statutory
the Welsh Assembly that takes over the function ofenforcement powers would be counterproductive
the Welsh Language Board to handle a little less.and you, Mr Drake, said they would put you in a

diVerent position which you thought would create
diYculties. Could you both expand on that a little Q118 Hywel Williams: (Translated from Welsh): I

will conclude with one further question, if I may.more, about the negative impact of having
statutory enforcement powers? In its evidence, the Welsh Language Board stated

that failure to ensure the language choice of anMr Drake: The position for us is very much as
Adam has described. We have a generally individual could be construed as maladministration

or failure. This is a detailed brief. Would you gocooperative relationship with the bodies within our
jurisdiction and if we had enforcement powers it is so far as to say that it is an example of

maladministration or failure?possible that that relationship would be aVected.
That to some extent is speculation but I start from Mr Peat: For me, it all depends on what the

authority in question has put into its defined Welshthe basis that it is not broken so we do not need
to fix it. It does seem to work pretty well as it is at language scheme. Maladministration in this context

consists in failure to adhere to your own publishedthe moment.
Mr Peat: That is essentially my position too. It policies. That is what I would be looking at.
works as a matter of practice. The Bill in this
respect is squarely within the British Ombudsman Q119 Ms Dunwoody-Kneafsey: Mr Peat, how do
tradition. To put provision in to make my you intend to increase the public profile, raise
recommendations enforceable would not bring any public awareness and maximise accessibility to
practical benefit but would have the eVect of your oYce?
making the Bill controversial in a way that perhaps Mr Peat: That is a very good question and one that
it need not be. I have spent some time thinking about. The very

act of bringing the three oYces together and having
one Ombudsman will create a much clearer publicQ116 Hywel Williams (Translated from Welsh):

Thank you very much, Chair. This is a question for profile. It will be much easier to explain to the
public. Once we have that, we will need to produceMr Peat. In its written evidence, the Welsh

Language Board welcomes the fact that the a range of much more user friendly publicity
material, leaflets and so on than we currently have.ombudsman has the power to investigate failures to

comply with the Welsh Language Act 1993, as an I look at one or two of the leaflets that we currently
have and shudder a bit because they seem to spendexample of maladministration. Can you explain the

relationship between the Welsh Language Board so much time explaining to members of the public
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what I cannot do rather than what I can do for job and we do worry about how far it is practical
to raise public awareness generally. As Adam says,them. I want to overhaul all of that but, at the end

of the day, there is a real problem about publicising the best you can hope for is to have a general
notion at the back of people’s minds that there isthe oYce, short of spending large sums of the

taxpayers’ money on advertisements and so on. It this creature called the Ombudsman and if they are
in a position where they might want to come to us,is not as though I am trying to persuade somebody

to buy a new packet of washing powder next week. if they go along to the Citizens’ Advice Bureau,
they will get accurate information.I need them to be vaguely aware that there is an

Ombudsman who might be able to do something
for them perhaps when they have a grouse five Q121 Ms Dunwoody-Kneafsey: At the other end of
years down the line. Research that has been done the scale, do you think the Bill could be
jointly by the Parliamentary Ombudsman and the strengthened in any way to assist in the
local government Ombudsman in England has dissemination of the final report, particularly in
shown pretty clearly that there is a much higher section 16(3): “The Ombudsman may send a copy
level of public awareness of front line advice of the report to any persons he thinks appropriate.”
agencies like Citizens’ Advice than there is of the Again, elected representatives are not specified but
existence of an Ombudsman’s service. One of my it is a very open ended definition. Do you feel it
primary tactics is going to be working alongside should be more closely defined or do you think it
organisations like Citizens’ Advice, like Welsh should have more power to disseminate that
Women’s Aid, like some of the ethnic minority information and report elsewhere?
community organisations, to ensure that all of their Mr Peat: What the Bill is providing for is quite a
front line advice workers know absolutely about step forward from where we are now. At the
the Ombudsman’s service and what we could do for moment, if I publish as the local government
people so that they will steer people who come to Ombudsman a report about a local authority, the
them, who they think could benefit from our local authority is obliged to publish that report.
investigations, to come to us. That is going to be They are obliged to put a notice in the local
the most practical, pragmatic way of doing it. I newspaper. There are not at the moment parallel
should add that I am very pleased that this Bill has provisions for publicising complaints about the
borrowed a particular provision from the Scottish NHS. This Bill for the first time will mean that
Ombudsman’s scheme. That is to say that any body NHS bodies too are going to have to publicise any
which has had a complaint from a member of the adverse report that I make. In the case of GPs, it
public and is saying to that member of the public, will be the local health board that has to do that.
“I am sorry, chum, you have reached the end of the That is a step forward. Also, the provisions are
road. This is as far as we go with the complaints modernised because it is not just going to be the
procedure”, will have to say to the complainant in local newspaper. Whenever the body in question
the same breath, “You do have the right to go to has a website, this Bill specifically says they are
the Ombudsman.” I think that is very important. going to have to put a copy of the report on the

website and draw attention to it and, pretty
crucially, it gives me a power to give guidance toQ120 Ms Dunwoody-Kneafsey: Could I request
the bodies about how they are to do that. Turningrespectfully that you add elected representatives to
to your specific point about my power to sendthat list because we do a lot of the referring as well?
copies to anybody, I quite like it the way it is. It isMr Drake, are there any specific examples that you
a discretion for me to do that but it is quite clearcould give of this kind of public awareness raising
I can send as many copies I like to whoever I like.in Scotland?
I am not compelled to do it in circumstances whereMr Drake: As Adam said, our legislation puts a
frankly it would be a waste of time. I do not wantduty on public bodies to publicise the fact that
to be wasting the time of elected representatives bypeople can complain to us. We have done a lot of
making reports into something comparativelywork making sure that they have the message right.
trivial. Reverting to your earlier question, I do veryUnfortunately still we occasionally have to rap
much recognise the role of elected representatives,knuckles because people are still dishing out old,
whether they be AMs, MPs or indeed locallocal government Ombudsman leaflets and that
councillors, in potentially picking up a complaintsort of thing but mostly we now have the public
and saying, “You have something here that youbodies in a position where they are giving the right
need to take to the Ombudsman.” I do already getmessage. We have done quite a lot of work with
a lot of complaints that way. I am certainly veryCitizens’ Advice Scotland to make sure that the
mindful of the need to ensure that electedmaterial they put out to bureaux has information
representatives are as aware as they can be of theabout us. We have also done quite a lot of work
provisions of the new Ombudsman scheme.with elected representatives in the Parliament. We

have spoken to parliamentary committees, for
example. We have spoken to clerks of committees Q122 Ms Dunwoody-Kneafsey: I am glad you said
collectively and individually. When we have been that because the second question related very
out visiting, we have tried to get into constituency directly to that point. Where the appropriateness of
oYces and local Citizens’ Advice Bureaux to hand your dissemination of reports happens, how are
out leaflets and say, “Have you heard of us? Do you aware that it is us who has referred the

individual, because I have specific examples of theyou know what we can and cannot do?” It is a big
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dissemination of a report not coming to me on one Mr Drake: No, it does not.
of my cases I had referred. It is that very link
between the elected representative and the report Q127 Chairman: Do you think you should have
dissemination that is critical. one?
Mr Peat: I am very sorry to hear that. That means Mr Drake: We are considering setting up a board,
the system has gone wrong. What is supposed to which would not be statutory because it is not
happen is the file is very clearly flagged up when provided for in the statute, but we think it might

be helpful to have what the Ombudsman tends tothe case has been referred by an elected
refer to as a body of critical friends.representative and the drill most certainly ought to

be that that elected representative then gets a copy
of the report when it is issued, so I do apologise. Q128 Chairman: Mr Peat, would you like a body

of critical friends?
Mr Peat: Yes but as with my other friends I would

Q123 Mr Caton: Mr Peat, what is your prefer that they were friends of my choosing.
understanding of the Bill’s position on deputies and
their appointment?

Q129 Chairman: That means they may not be asMr Peat: The Bill’s position is that there are no
critical as they should be perhaps.deputies as such. However, the Bill gives me a very Mr Peat: Maybe. I think there will be some riskswide ranging discretion to delegate my powers, not in having an advisory board provided for in statute.

only to members of my staV, but indeed to The situation I would prefer is to go along the path
anybody. I think that is very important and very that the Parliamentary Ombudsman has gone down
valuable. It means, for example, that I could engage and indeed that Professor Alice Brown was
an independent expert to undertake part of a thinking of going down and consider an advisory
particular investigation and they could do so using board on a voluntary basis. I think the statutory
the full panoply of powers available to me. There board risks the possibility of conflict and it would
is no provision for deputies as such and I personally particularly risk the possibility of conflict if the
see no need for that to be so, given the wide power members of that advisory board were in any way
of delegation that I have. to misinterpret that role and perhaps come to think

of themselves more in the mode of the board of
a quango.Q124 Mr Caton: Mr Drake, what was the rationale

behind the power to appoint deputies in Scotland?
Q130 Mr Davies: I want to ask questions aboutMr Drake: I think it came out of a concern that
lessons learned so I suppose they are primarilyarose in consultation. There was a general welcome
directed at Mr Drake. We have covered the lessonsfor bringing the previously separate Ombudsmen
learned in a lot of specific areas and there has beentogether and having the one stop shop, as it was
a lot of discussion of cooperation between you andbilled. The concern was that that might lead to
Wales but are there any other areas where you havesome loss of the expertise that the individual oYces
lessons or experience that might be helpful to us,had built up in their areas of jurisdiction. My
particularly in terms of the initial changing over tounderstanding is that the Parliament introduced the
a unified system?post of deputy, appointed in the same way as the
Mr Drake: A general lesson—we have alluded to itOmbudsman, with that concern in mind. The three
in our written evidence—is that it is not adeputies who have been appointed each have a
straightforward process, even though we are fairlybackground in diVerent areas of the jurisdiction so
small organisations. We have a staV of 36 now andit has addressed that point. I do not see that it is
you might think that bringing those numbers ofnecessary to have that and, to my knowledge, our people together should be fairly straightforward,oYce is the only public sector Ombudsman but in reality it is quite a complex process and one

certainly in the British Isles that has that provision that requires quite a lot of eVort in terms of
for the appointment of deputies as part of the bringing about that culture change at the same time
legislation. as continuing to deal with the complaints that are

coming through the door. The main lesson to be
learned from our experience is that you do need toQ125 Mr Caton: Has your experience of being in
be aware that it is going to take some doing. Theoperation found that specialist deputies have in any
way a lot of it is being done in Wales, where a lotway undermined the one stop shop approach?
of the work that we had to do after our legislationMr Drake: We have worked very hard to make sure
had been passed, is ahead of the legislation and thatthey do not. I do not feel they have but equally I
should help you in that way because we had a rundo not think it was necessary to have those
in of about three weeks before we were up andappointments to make sure that the oYce would
operative, which made life interesting for us inwork. I think it could have been done equally well
those early stages certainly.by the Ombudsman appointing appropriate people

in the way that Adam has just described.
Q131 Mr Davies: Has there been any formal
evaluation of how things have gone or is there

Q126 Chairman: Does the Scottish Ombudsman’s intended to be any formal evaluation? I suppose
you are inevitably learning as you go along andoYce have a statutory advisory board?
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there is always going to be an element of continuing staV. I would be grateful if you could tell us of the
negotiations between yourself and the trade unionsinformal evaluation but it would be useful if you

have a point at which you look back to see how it and your partnership agreement. I understand
there are some diYculties there which aVect staV.went. In a sense, it is how you learn lessons

yourself. Mr Peat: Yes, there are, as you might expect, some
diYculties and tensions at the moment. The Bill isMr Drake: Yes, you are right. There is a continual

process of informal evaluation and, in a sense, each very clear that when the new oYce is set up people
will transfer on a TUPE basis. What I am tryingof our annual reports is an exercise in how it is

going. We are just about to produce our second to do at the moment is to oVer a new package of
terms to people on a voluntary basis and I amone. I think it would be useful after two or three

years to have something rather more formal. We making it very clear that if they prefer to stay on
their existing terms and conditions they may doare thinking about that. We have not reached the

stage of formulating what form that might take. that. I am in negotiation and discussion with the
unions at the moment about the basis of their
recognition by myself as the Ombudsman. TheQ132 Mr Davies: Have you thought in Wales how

you might want to evaluate how things go or is that position is that, because the two organisations—the
Commission for Local Administration in Walessomething you are leaving for some stage in the

future or for us perhaps to ask you at some stage and my organisation as health service
Commissioner—have low numbers of employees,in the future?

Mr Peat: I feel quite sure that the Assembly will therefore they fall below the statutory threshold for
union recognition. We are in discussion with them.want to ask for some assessment of my

performance and the performance of my oYce.
That is provided for in the Bill. I will be reporting Q135 Ms Barrett: I am not sure if this is the place

for us to have protracted discussions about this butannually to the National Assembly and I am quite
sure that the Assembly will rightly want to I understand there is some disagreement as to the

last statement you have just made between thescrutinise the exercise of my functions. As Eric said,
it is helpful that to some extent we are having a unions. Are you prepared to extend your deadline

of today for the unions accepting your terms andlittle bit of a dry run by my having been appointed
to the three separate oYces now. Obviously, I am conditions, to enable some more discussions go on?

I am particularly concerned about a suggestion thatdoing what I can right now to try to iron out the
diVerences in working culture and get all the staV you would not, for instance, be allowing industrial

action. That could be one of the clauses in yourtogether into a single oYce in the Bridgend area.
Alice Brown and her oYce have been incredibly agreement for staV.

Mr Peat: I am sorry?helpful to us in that process and we have learned
a great deal from them.

Q136 Ms Barrett: I understand in your agreement
that you have put forward for the staV that you areQ133 Hywel Williams: (Translated from Welsh):

Thank you, Chair. I have a question for Mr Drake, suggesting that there could be no industrial action
allowed and they would have to sign up to that. Iwhile he is here. Have there been examples in

Scotland of complaints relating to administration am wondering if you could keep those negotiations
open in order to get the smoothest transition forand the Gaelic language, which has specific legal

status, or to any other language for that matter, everybody.
Mr Peat: I certainly intend to have ongoingsuch as Lallans, Doric and so forth. That would be

of interest to me and the committee, as well as to discussions with the unions, yes.
Mr Peat perhaps.
Mr Drake: The short answer is no, we have not. Q137 Mr Caton: When the Scottish public services

Ombudsman was created, were there anyThere is a Gaelic Bill going through the Scottish
Parliament at the moment and it may well be that negotiations to change trade union status at that

time?once that is in force the picture will change. To date
we have had nothing; nor about any of the other Mr Drake: There were negotiations about staV

status certainly. We had the same issues about staVlanguages either. Prior to being in my present job,
I had a spell of six months on secondment to the being on certain conditions and an agreement that

they would be TUPE protected. We have twoDublin Ombudsman and they have had a number
of complaints about people being able to use the unions in the oYce and have negotiated common

terms of service in most respects. There are still aIrish language to do business with government
departments, so there is that parallel. couple of areas to be sorted out.

Q138 Mr Caton: Was there any question ofQ134 Ms Barrett: Mr Peat, we were just discussing
the transfer of staV and the harmonisation of the derecognition at the time?

Mr Drake: No.three administrations but I have to ask you about
the arrangements under TUPE for the transfer of Chairman: Thank you very much.
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Written evidence from the Wales OYce and Welsh Assembly Government is on page Ev 33.
The written evidence from the Parliamentary Ombudsman is on page Ev 47.

Witnesses: Mr Don Touhig, a Member of the House of Commons, Parliamentary Under Secretary of
State for Wales, Ms Sue Essex, Assembly Minister, National Assembly for Wales, Minister for Finance,
Local Government and Public Services, Welsh Assembly Government, and Ms Ann Abraham,
Parliamentary Commissioner for Administration (Ombudsman) and Health Service Commissioner for
England, examined.

Q139 Chairman: Welcome, Ministers, before this in the Bill. Clearly, as Sue has said, when we met
joint session of the Assembly Committee and our the peers, their lordships—and it has come up with
Committee here looking at the Public Ombudsman amendments and so on in the Lords—feel that this
for Wales Bill draft scrutiny. It is a little odd ought to be looked at and part of this exercise is
welcoming Ms Essex because she is a member of listening and understanding what people think
the Assembly Committee, but it is one of the might be of benefit to improve the Bill and we will
anomalies of the way we are working at the certainly listen.
moment which is that she will have had all the Chairman: I will now ask Ann Jones, who is the
papers for the Committee and is essentially part of Chair of the Assembly Committee, to ask
the Committee. So, we are expecting great things questions.
of your answers, Minister! With something
uncontroversial like this, it is not a problem but it
may be in the future. If we ever do have joint

Q141 Ms Jones: Does the wording in Clause 1(13)working where there is something controversial, it
which “provides that the Ombudsman maymay be that we may have to have some kind of
authorise any person to discharge his/her functionsconvention and you come oV your Committee for
on his/her behalf” eVectively allow thethe purposes of joint sessions. We are breaking
Ombudsman to appoint de facto deputies if he/ground with everything we do at the moment with
she wants?these things but it is a pleasure to see you both
Ms Essex: We felt that the principle of having thetogether before this joint session. We all know who
Ombudsman there without stated deputies meantyou are of course but, for the purposes of the
that we really do have an integrated service, but therecord, could you introduce yourselves.
issue is that there may be times when theMs Essex: I am Minister for Finance, Local
Ombudsman would require specific areas ofGovernment and Public Services in the National
knowledge. So, case by case, there may be issuesAssembly for Wales.
where he could use deputies from within theMr Touhig: I am Don Touhig and I am the
establishment. Our general conclusion is that itParliamentary Under Secretary of State for Wales.
would be better to allow the Ombudsman a freeMs Abraham: I am Ann Abraham and I am the UK

Parliamentary Ombudsman and the Health Service hand to organise the oYce as the Ombudsman sees
Ombudsman for England. fit rather than having a delegated function to a

member of staV or setting up oYcial deputies as
such. I would emphasise that the main rationale

Q140 Chairman: Thank you all very much for behind this legislation is trying to get an integratedcoming. Was a tenure of appointment similar to Ombudsman service, a public service, which I knowthat of the Scottish Ombudsman considered for the
everybody supports and what we have to be carefulPublic Service Ombudsman for Wales? There is a
of is that, within that new service, it does not startslight diVerence in the tenure: I think it is five and
to fragment yet again along perhaps individualfive there and 10 for the Welsh one. Why was the
service lines.same time limit not used?
Mr Touhig: I think it is important, as Sue has said,Ms Essex: I think the view was that a 10-year
that we go down this road. We decided not toappointment gave length of security of tenure and
specify on the face of the Bill that there can beof course this was one of the aspects that went out
deputies but built in that the Ombudsman wouldto consultation and the responses back endorsed
be there to consider that. If you reflect over thethat, but I do understand that there has been some
work that both Committees have done indiscussion about that and certainly when I had a
scrutinising other legislation, pre-leg scrutiny, youvery early discussion with the Lords on the briefing,
will know that we have done a number of Bills inthat was one of the issues that came up. It was
which we have broadly provided a facility/enablingthought through originally to give this length of
power to the Assembly without specifying how ittime, so it was clearly thought about and it was
might be used. This is not quite in the sameendorsed in the consultation responses but clearly
category but is in the broad thrust and it is moreagain I would say we are listening and we know
enabling in giving the responsibility then to thethis is one of the issues that has cropped up with
Ombudsman in Wales to make that decision forthe Bill and obviously we will look with interest at
himself/herself rather than specified on the face ofwhat this Committee comes up with.
the Bill which could possibly lead to theMr Touhig: We had 38 responses to the two
fragmentation of the service which this whole Billconsultations we have had on the Bill so far and

that is how we have arrived at the proposal that is is designed to overcome as Sue was just explaining.
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Q142 Mrs Williams: (Translated from Welsh): Ombudsmen together, I think the public will
understand that very, very clearly. If, in additionEvidence given by previous witnesses made the case

for the establishment of a statutory advisory board to that, we were actually changing or seeming to
change the role of the Ombudsman and saying thatfor the Welsh ombudsman. Did you consider

establishing such a board? If so, why was this not the Ombudsman would be supported by a board of
advisers, I think there may be some disquietincluded in the Bill?
amongst the interested public.Ms Essex: I understand that, in the consultation,

there were some soundings of whether the
respondees would be interested in having an Q144 Mr Caton: Ms Abraham, do you have an
advisory board and indeed, if there were an advisory board or indeed advisory boards in your
advisory board, what kind of useful function that two capacities?
board could perform. I think the most important Ms Abraham: I have no statutory provisions at all
view for me, looking back at the consultation in relation to an advisory board and I think it is
responses, was this issue of threatening the very important to me that my independence is not
independence and a perception of independence of fettered in any way. I have established—and the
the Ombudsman. I really do think it is absolutely legislation in relation to my oYce is very similar to
crucial—and I am sure we have all experienced this the provisions here—a small advisory board and,
in representing people—that the Ombudsman as I understand the proposals in the Bill, there is
appears to be and is completely independent of nothing which precludes that happening should the
other people and other organisations in coming to Ombudsman decide to do that. I did it because I
decisions. My current view, having looked at this felt that it would be helpful to have some particular
and coming to this as a minister, is that the expertise in certain areas such as diversity and such
integrity of the role as an independent person is as governance and I did it through a process of
absolutely paramount in terms of reassuring the open competition in order that I could not be
public that they will get their complaints considered accused of choosing my critical friends in a cosy
in a fair and impartial way. I think there is huge way. So, I have done it, it has only been in
discretion to the Ombudsman to get advice from operation for less than a year and I am finding it
whomever he or she sees fit. There is no fettering useful. I think it is something that diVerent
of that ability and freedom for the Ombudsman if Ombudsmen would perhaps want to consider in
he/she needs specialist advice to ask for this and to diVerent ways for diVerent reasons and I think
listen to what is coming forward. So, on balance, there is nothing in the legislation that would
I think that independence and the ability not to be preclude it.
constrained or not to be seen to be constrained or
influenced unduly is, as I say, of paramount Q145 Mr Caton: Does your advisory board adviseconcern. you on specific investigations or has it a more
Mr Touhig: Paragraph 12 of Schedule 1 makes general function?
clear that the Ombudsman does have the ability to Ms Abraham: Absolutely not. It has no role in
consult and ask and seek advice from whomever he casework. It is there to advise on governance, on
sees fit and, in a personal sense—and this is a strategy, on helping me with my role as accounting
personal view which I share with colleagues—I am oYcer in terms of accountability, issues around
sure that if we were bringing forward a proposal public awareness of the scheme and so on, but our
for a statutory board, we would be asked, “Why governance statement and the terms of reference of
are you setting up another quango?” I am sure it the board make it very clear that the advisory
is not a quango as such but that is how it would board has no role in casework.
be perceived and I think that where we do not need
to do that and we have given the power to the

Q146 Mrs Williams: (Translated from Welsh):Ombudsman to consult whomever he/she wishes to
Therefore, do you really feel that it is needed, if thatconsult, then I think we have covered everything so
is its role? On that point, how were you persuadedfar as that is concerned.
of the need to establish this advisory board?
Ms Abraham: I would say that nothing compelled

Q143 Chairman: The Scottish Ombudsman is me and it was a decision that I took looking at the
setting up a non-statutory advisory board; would overall governance really of the Ombudsman’s
you support that? oYce against modern standards and how that
Ms Essex: I would really take some soundings as compared with my experience in other areas. I
to whether that is sensible and again I reflect on think there is something unique and special about
experience and I guess that elected members have an Ombudsman’s oYce which means that the
their own experience from which to draw. The issue independence of the Ombudsman is paramount
of a board behind advising whether it is statutory and my responsibilities in terms of accountability
or non-statutory I guess will not make much are, I think, not in any way changed by having an
diVerence to Mr or Mrs Jones. Their belief is that advisory board, but I thought it would help the
the Ombudsman is there to make a decision in his/ oYce because it would give me access to expertise
her own part. I still feel, as I have said, that this is in diVerent areas and I thought it would help in
the main issue. If we were introducing a piece of terms of our public accountability to be able to
legislation and the main purpose of this legislation demonstrate that we had external members on an

advisory board and we also had an external chairis the functional one of bringing the diVerent



9938682002 Page Type [E] 14-02-05 20:37:11 Pag Table: COENEW PPSysB Unit: PAG1

Ev 26 Welsh Affairs Committee: Evidence

17 January 2005 Mr Don Touhig MP, Ms Sue Essex AM and Ms Ann Abraham

of an audit committee. I suppose it was recognising people understand that there is an Ombudsman out
there. They may not understand at the momentthe special position of the Ombudsman but

wanting to make some arrangements which would that there is a series of Ombudsmen. What I think
they do not always understand is the terms ofenable me to feel that public accountability was

being properly addressed within the organisation reference which the Ombudsman works under and
I do think that, if this Bill goes through which Iby modern standards, but it was a decision which

was about my scheme at that time. I think a sincerely hope it does in whatever form, it gives us
a major opportunity to have a real publicstatutory board would be a very, very diVerent

creature and I think I would share the concerns information campaign about the nature of this
function and the nature of the integration of thethat have been expressed about how that might

have an impact on the real and perceived service and what service that can provide for the
public.independence of the Ombudsman.

Q147 Mr Edwards: What sort of people do you Q149 Mr Edwards: Could I ask Ms Abraham to
have on your advisory board? comment on that?
Ms Abraham: I have one other Ombudsman who Ms Abraham: I would agree that bringing together
is the Local Government Ombudsman for England the various Ombudsmen roles is a major
who is also an accountant so brings financial skills opportunity both for simplification and improving
but brings wider awareness of the ombudsman public awareness and I am sure that will happen.
community and of local government and particular What I would say more generally and certainly in
expertise in governance, and I have a woman who relation to my scheme is that I think all the public
is a freelance consultant with specialist expertise in sector Ombudsmen to whom I talk know very well
areas of diversity and equal opportunities who has that we have some work to do on improving public
a background as an equal opportunities awareness of Ombudsmen generally and also
commissioner and also with ACAS and in the specifically our schemes and my oYce has, jointly
voluntary sector and has good connections with the with the Local Government Ombudsman in
voluntary sector, and I have an external chair of England, undertaken some research on public
the Audit Committee who fulfils a rather diVerent awareness both in relation to the public generally
role. We went through a process of open but also with the advice sector and I would
competition and the Committee may be interested certainly say, as I was hearing in the evidence given
to know that I asked the Chair of the Public in the previous session, that one of the ways we
Administration Select Committee to help me with address this is to think not only about people
the process of selecting my external members. coming directly to us but about the source of

referrals, whether that is elected representatives,
whether it is advice agencies or whatever, andQ148 Mr Edwards: Can I move you to an issue to
ensuring that our contacts and our awareness withdo with public awareness and understanding of the
people and representatives who are likely to berole of the Ombudsman. Witnesses from whom we
sources of referrals is an important area of workhave heard believe that the public do not have an
for us. I have some envy, but not huge, about theadequate understanding of the role of the various
provisions in the Bill in relation to requirements onOmbudsmen and we wonder if there is anything
public bodies to ensure that the reference to thethat could be done through this Bill that would
Ombudsman is made at the appropriate time, buthelp increase public understanding of the role. I,
we would do that anyway informally without thefor example, was not aware that some of you had
statutory provision. So, I think it is reallytwo or three roles until investigating this Bill and
important when the public body or the NHS hasI suspect that might be a cause of confusion to
reached the end of its part of the complaintspeople outside.
procedure that there is a clear direction to theMs Essex: If you go to Clause 32 of the Bill, it does
Ombudsman. I think we all know, as public sectorprovide for those bodies that are within the
Ombudsmen, that there is more work to do here.Ombudsman’s jurisdiction to actually take
Mr Touhig: Page 19, Clause 32 to which Sue hadreasonable steps, I think that is the phrase used
referred of course does set out the responsibilitieswithin the legislation, to inform the public about
placed upon the listed authorities and the actionstheir rights. From our perspective as the Assembly
they should take in order to publicise the work offor Wales, we do have a code of practice on
the Ombudsman. I do not know what colleaguescomplaints which again highlights the role of the
find when people come to them about matters, say,Ombudsman but I do think that, hopefully with
with the local authority and say, “Will you take itthis piece of legislation going through, it gives us
up with the Ombudsman?” and they are not clearan opportunity to promote the role of the
what the Ombudsman can do. The OmbudsmanOmbudsman. Clearly, there needs to be a public
will look at maladministration and service failure.information exercise when the legislation goes
I often think it would be very useful just to have athrough but also to think of the way that we can
two-column list of dos and don’ts—thealso, as you say, rightfully inform people not just
Ombudsman does do this, he/she does not do that.of the existence of the Ombudsman but perhaps to
I think that very often the public have a perceptionelucidate a little more about the role and function
that the Ombudsman can do much more thanof the Ombudsman because I guess, again if I can

allude to our own experiences, in fairness most actually presently permitted to.
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Q150 Mr Edwards: At present, to go through the who are complained about in one country who are
well known in a specialist field, there is the abilityOmbudsman, one needs a Member of Parliament.

Do you think it would be better if the public did to actually bring in somebody who is not so closely
involved with that clinical community and that isnot have to need to go through a Member of

Parliament to talk to the Ombudsman or make a a very useful thing to be able to do.
complaint to the Ombudsman?
Mr Touhig: I think that is a point that has just been

Q153 Ms Barrett: I have another question for youmade now and I think that we should give the
regarding examples of patients living in Wales whowidest opportunity that people have to seek a
may be registered with GP practices in England andredress if they feel they have some sort of grievance.
may get their hospital care in England. How do youThat may well follow but that is a personal view.
think the Bill ensures that their concerns are clearlyThere are many issues that I have come across in
and adequately addressed in issues of complaint?my years in the House and before that as a
Ms Abraham: As I have said previously, I think thecouncillor where it has needed an outside body, like
combination of the Bill and the Regulatory Reforman ombudsman, to look at a particular complaint
Order which actually enables those reciprocalor concern and it seems to me that it should not
provisions on consultation, cooperation and jointbe restricted and that people should have the
working should enable us to do exactly what wechance to have a complaint investigated if they feel
would wish to do to ensure that that episode ofthat there is a grievance and be told that they have
care, as these things tend to be called, is looked ata legitimate complaint or that they do not.
in the round and not in a fragmented way.

Q151 Ms Barrett: I have some questions regarding
Q154 Ms Barrett: I have a question for thecross-border issues which I would first of all like to
Ministers. The oYce of the Ombudsman for Walesput to Ann Abraham. In your written evidence, you
has been welcomed by a broad range of bodiesstate that cross-border issues—and you use an
within Wales, as you know, because it will createexample such as Public Health and Civil Defence—
that “one stop shop”. Given that the Ombudsmanwill require joint working and cooperation between
in Wales only has jurisdiction for devolved matters,Ombudsmen, their words not mine. Will there be
will he be able to deliver that genuine “one stopa formal mechanism for co-operation and joint
shop” service to the people of Wales?working or will it be an informal arrangement?
Mr Touhig: Yes, we think so because he will haveMs Abraham: I would hope that the combination
jurisdiction over a wide range of bodies of course.of this legislation and the Regulatory Reform
There is already extensive co-operation between theOrder in relation to my own legislation which we
existing structure and those that exist in England.are currently discussing with the Cabinet OYce, the
He will also have wide powers to consult, cooperateODPM and the Department of Health, will create
and to work jointly with the Ombudsman inthe enabling powers for that cooperation. I think
England and I think that is going to be veryit is unlikely that we would therefore need a further
important. I think there is great scope there forformal mechanism to ensure that we work together
close collaboration and close cooperation. As wecooperatively because it is not just goodwill and
have seen, as you have scrutinised Health Bills andtrust between us as public sector Ombudsmen, it is
so on that we have put forward in the past wherethat we are, as a group of Ombudsmen, focused on
we needed cooperation with CHI and the Healthproviding a single point of reference for the
Inspectorate of Wales, we successfully got a goodcomplainant and working together in the best
working arrangement where it has been cross-interests of the complainant and therefore I think
border. At the present time, as you recognise, thethat our informal mechanisms are extremely well
Ombudsman looks at matters within the orbit ofdeveloped when that happens.
Wales and I think it is appropriate that that
continues but bearing in mind that he does have

Q152 Ms Barrett: Do you have any examples of very extensive powers now to consult, cooperate
cross-border cooperation with the Scottish Public and work closely with the Ombudsman in Wales.
Service Ombudsman?
Ms Abraham: Perhaps I can give a general one
rather than a case specific one but obviously it Q155 Mr Williams: Perhaps now we could deal

with the collaboration with other Ombudsmen. InaVects a large number of cases, and it relates to the
health jurisdiction where we have talked and representations from the Commission for Local

Administration in England, we are told that theyagreed, both with colleagues in Scotland and
indeed are doing so in Wales, about how we get the are concerned that, in repealing the section of the

1974 Local Government Act, this changes, theirnecessary professional clinical expertise to ensure
that, when we are looking at matters of clinical phrase, the “long established” arrangements for

transferring cases between England and Wales ifjudgment, we are properly advised and you can
imagine that there is a very wide range of clinical and as required. They seek assurance that “the

English Local Government Ombudsman and theissues which are brought to us and, rather than
each of us setting up our own pool of clinical Public Services Ombudsman for Wales retain

explicit power to transfer cases between themadvisers, we collaborate on that and work together
on it and it serves two purposes: it gives us a wider comparable to that enjoyed for many years under

current legislation.” How does the Bill ensure thatpool but also, if there are issues about clinicians
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this relationship between the English Local Ms Abraham: I certainly had not identified that as
an issue. It did not appear to be a problem that IGovernment Ombudsman and the Public Service

Ombudsman for Wales is retained? had seen in the legislation but it may be that I do
not understand the point in suYcient detail.Mr Touhig: I think in answer to the previous

question it was said that there is the ability with Mr Touhig: If there is an issue of course where
someone is having a service provided in Englandthis Bill for very close working collaboration

between our Ombudsman in Wales and the and there is a failure of that service, then the
complaint would be made to the CommissionerOmbudsman in England and the ability to work

together and to work closely together. I understand responsible in England for that service and there is
a requirement of course to cross-consult andthe concerns expressed by the Commission for

Local Administration in England, but I think they obviously, if it were appropriate, the Welsh
Commissioner would be advised, informed etc thatare not terribly real in the sense that there will be

any inhibition upon our Ombudsman in working that would be the proper way to deal with it for a
service that is provided in England but someone isclosely with the Ombudsman in England.
living in Wales.

Q156 Mr Williams: Clause 24, which deals with
consultation and cooperation with other Q158 Mrs Williams: (Translated through Welsh):

But do you anticipate problems arising as a result?Ombudsmen, will only be triggered when the
Ombudsman in Wales identifies a cross-border I am not necessarily talking about devolved

matters?issue followed by a complaint to him/her. Similar
powers are not conferred on the Local Government Mr Touhig: We went through something similar, if

you remember, on the Children’s CommissionerOmbudsmen in England or indeed any other
specified Ombudsmen in connection with and responsibilities and we had discussions, if I

recall, at that time. The point I was trying to makecomplaints received by them. Should the Bill be
amended to ensure that these powers are two-way? in the earlier response which I alluded to of course

is that the Commissioner will have the ability toMs Essex: As I understand it, there is a review
being carried out in England which I think Ann collaborate and work closely with the

Commissioner in England. I think that is slightlyalluded to and I guess very much that this would
pick up that issue making that compatibility and diVerent to the way that we actually structured the

Children’s Commissioner for England in theprobably would be looking for legislative change to
achieve that. legislation that we considered just recently in

Parliament. So, I think there is a greater scope andMs Abraham: The Commission for Local
Administration in England is not part of my opportunity here which I am sure our

Commissioner will avail himself of.jurisdiction but perhaps if I could just try and be
helpful with my understanding of this issue which I
think is a very specific and self-contained issue and Q159 Mr Williams: There are also concerns about
rather diVerent from the broader issue of multi-agency issues and perhaps if we make it even
collaboration and, as I understand it—and I have more complex, there are concerns that, if you have
seen the letter from the Chairman of the cross-border issues that are also multi-agency, how
Commission for Local Administration in are these looked at? Can you explain how the
England—there is a specific provision in the Ombudsmen in England and Wales would address
existing legislation which the Bill would remove these issues?
and that is the concern that the Commission for Ms Essex: We feel that the clauses do allow for the
Local Administration in England are saying they cooperation of joint working to take place. I would
hope can be looked at again, which is simply that want to be sure, picking up the reference of Betty
it is not about new provisions, it is about saying, Williams, that there are no loopholes within the
please do not take this out because it is extremely provisions in the legislation and with all the
useful and it is their ability to actually hand a case diVerent kinds of cases where you have either
directly between the two Commissions as they multi-agency or joint-agency working that people
were. I think it is a diVerent point from the one who have concerns would be able to make sure that
about consultation, cooperation and joint working those concerns were being explored by the
and I think there is a very real point that it would appropriate Ombudsman or Ombudsmen or
be helpful if that could be looked at again. whatever you want to say. We feel confident that

that is the case and is covered within those
proposals but certainly we are very conscious of theQ157 Mrs Williams: (Translated through Welsh):

Can you foresee that similar argument, such as issue and we will go through with a toothcomb to
make sure there are not the kind of circumstanceswhen we were discussing the Children’s

Commissioner in England, will be made? What I or cases that could be left or that would slip
through the net. We do not think there are but wemean of course is that when issues arise where the

person actually comes from Wales but that will give, as this Bill progresses, more thought to
this to make sure that we are absolutely watertightparticular person at the time is actually in England,

rather than the Welsh Commissioner being able to on this.
Mr Touhig: We are working to a very closesafeguard the interests of the Welsh, they would

actually be required to complain to the timetable as you know with this Bill and clearly we
would welcome the comments in the reports of theCommissioner in England?
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Committees sitting here today before matters are that, within Wales, as I have said, the record has
been very good and your point about “naming andabsolutely finalised but it is a tight timetable and

there may be things that you will throw up in your shaming” has been a salutary one because, in my
experience as well looking back over the cases,reports that will cause us, even at the eleventh hour,

to look at something again and say, “This is there has not been an issue of non-compliance. The
Ombudsman of course has the power within thesomething that we do not have quite right” or “we

need to look at again” and the opportunity would legislation to carry on with a special report, if there
has been non-compliance, and I would also say thatthen hopefully be there to deal with that but, as you

appreciate, Chairman, it is a very tight timetable since the introduction of the Assembly and all this
legislation will be there with the Assembly inbecause we are doing our best. This Bill has the

support of all parties in the Assembly and we are position, we have the situation where the annual
report goes through a plenary session. So, there aretold that it has the support of all parties here

because I do not know if there might be any reason many opportunities, I think, through Committee
and through the plenary session if needed tothis year why the legislative timetable might be

shortened but there may be and we would clearly endorse the recommendations or, if you like, to
emphasise the recommendations of thewant to advance this Bill as far as we possibly can

and get it on to the Statute Book if we possibly can. Ombudsman. So, I take the view, and Don does
too, that, in the situation as it is now, we should
respect the responses to the consultation and feelQ160 Mr Williams: In the Bill, the one thing that
that there does not need to be extra enforcementthe Welsh Ombudsman cannot do is work with and
powers included.have joint reports with the Scottish Ombudsman.

Would the Ministers like to comment on that and
do they believe that the powers could be extended Q162 Mr Williams: Some of the most diYcult cases

ombudsmen have to deal with is where there isto the Scottish Ombudsman as well?
Ms Essex: We have had quite detailed discussions not an injustice to an individual but where

maladministration has, for instance, led to thewith our counterparts on the Scottish Executive as
to whether or not the Ombudsman should be able environment being aVected in general and

sometimes it is diYcult to see how the Ombudsmanto work and report jointly with the Scottish PSO.
The arrangement already in place between the can obtain redress. For instance, if planning

permission is given in the open countryside withoutScottish Public Service Ombudsman and other
Ombudsmen relies on consultation and any justification for it. Is there anything that could

be put in this Bill that could help the Ombudsmancooperation rather than formal joint working. We
feel that, in practice, it is highly unlikely that in addressing those diYcult situations?

Ms Essex: I have thought long and hard frequentlycircumstances will arise necessitating joint working
between joint Welsh and Scottish PSOs, whereas on this as I deal with cases on issues on planning

and, to the best of my ability, I cannot think of ajoint working between the Welsh and English
Ombudsmen would quite easily be envisaged for way round that anyway on redress because you are

coming into issues of human rights and to peoplethe simple practical fact that we have adjoining
boundaries. This is why we do think there is a who have already had a decision made, to be blunt.

To me, the interesting point is the provision forslightly diVerent case and clearly cooperation and
joint consultation would apply anyway. guidance to be brought forward by the

Ombudsman. I think this is a useful step because
the important thing is that, as well as the issue ofQ161 Mr Caton: As I understand it, under the
the individual who has made the complaint feelingproposals in this Bill, publicity and potential
satisfied that the complaint has been duly heardembarrassment eVectively substitutes for the
and responded to is the issue of learning lessonsOmbudsman’s lack of enforcement powers. Is
and sometimes some of the lessons are not just for‘name and shaming’ an eVective and adequate
the one agency that is being dealt with but theresubstitute for statutory powers of enforcement?
are wider lessons. Indeed, as we bring these variousMs Essex: It appears to have been since 1996
statutory agencies together under this legislation, Ibecause I do not think there has been a case
think the ability to have guidance will be more so.where an authority has not complied with the
I think that is a very positive move forward and Irecommendation from the Ombudsman. I think the
think will be something that will be appreciatedresponses to the issue of powers of enforcement
both by the individuals who have made a complaintwere interesting in terms of the consultation
and the wider feeling that, yes, lessons are beingexercise and the specific question that was included
learned from this.in the consultation exercise, if I can read it out, is,

“In relation to redress for individuals, the
legislation should make similar provision as now Q163 Mr Davies: We have had discussions before

about this business of the “naming and shaming”rather than conferring additional powers on the
new Ombudsman either to enforce his and we have not always agreed on this. Clearly,

you accept that it has been a very eVective wayrecommendations through the courts or to impose
sanctions on public bodies which failed to act in of carrying forward the Ombudsman’s

recommendations in the past and now we have theaccordance with them.” The general consensus of
opinion, including that of the Ombudsman I have power of precedent. I think it is almost unthinkable

that the Ombudsman’s recommendation would notto say, was that no such power is required. I do feel



9938682002 Page Type [E] 14-02-05 20:37:11 Pag Table: COENEW PPSysB Unit: PAG1

Ev 30 Welsh Affairs Committee: Evidence

17 January 2005 Mr Don Touhig MP, Ms Sue Essex AM and Ms Ann Abraham

be accepted. Do you think there is a danger that, squarely in the tradition of British Ombudsmen is
exactly how I see it. It is based on the benefit ofif we did change the nature of that, in a sense the

Ombudsman recommendation would become an experience, so it is an opportunity to improve and
modernise but it is not a dramatic or radical shiftacceptable price to pay for doing something that

was not proper? Clearly, if some financial payment away from that tradition which has worked very
well for many years.is forced on somebody, it becomes an acceptable

price to pay when the existing system works very,
very well and, if it is working okay, why change it? Q165 Ms Dunwoody-Kneafsey: Can you clarify the
Ms Essex: I think you are right. I think you are role that the National Assembly for Wales has in
possibly going into quite diYcult and I perhaps the appointment and possible dismissal of the
would use the word “dangerous” territory that you Ombudsman.
could move into something where there are Mr Touhig: The Bill as currently drafted provides
repercussions that you did not actually expect. As in Schedule 1 for the Ombudsman to be appointed
you said, all the evidence so far is that the system by the Queen on the recommendation of the
does work and does deliver. I think there is every Secretary of State. There is no requirement on the
reason to think that will persist in the future, face of the Bill for the Secretary of State to consult
perhaps even more so. As I say, with the existence the Assembly but we expect that this would happen
of the Assembly, we have the power to put the in practice and has happened in practice since the
public spotlight on issues more obviously than appointment was made in 1999 but we are aware
when the whole issue of the Ombudsman was of possible amendments on this matter and will give
introduced. So, for various reasons but particularly that proper consideration.
because of the reality of practice, I think it would
not be a good move at this moment to move down

Q166 Ms Dunwoody-Kneafsey: Minister, are youanything that is stronger than the provisions within
happy with that situation?the Bill and, as you say, it could take us down a
Ms Essex: As I have said, that has been custom andpath that we might actually regret.
practice and not just on appointments on this but
every appointment. Clearly, we will look at what

Q164 Mr Caton: You are quite right, Minister, it your report says and reflect on that and other
is clear that there is fairly broad consensus to go observations that come through.
down the approach that is included in the Bill
although it is not quite unanimous and, certainly,

Q167 Ms Dunwoody-Kneafsey: The Bill states thatin the Second Reading in the House of Lords, there
the Ombudsman’s budget will be laid before thewas at least one honourable Lord who felt that an
National Assembly for approval and that theopportunity was being missed. Can I ask all of you,
Assembly will be responsible for the salaries,are you aware of any other Ombudsman either
allowances and expenses. If there is a separation ofwithin the UK or on the international scene where
the legislative and executive bodies of the Nationalthere is statutory enforcement provision other than
Assembly, will that Bill actually still survive thatthe sort of “naming and shaming” approach?
separation?Ms Abraham: Not in the public sector, I think, and
Ms Essex: We are looking into the future. We docertainly not where there is a relationship with an
not actually know what will happen. Clearly, thereelected body or with Parliament. If you look
is a whole range of arrangements that would haveat private sector ombudsman, the financial
to be looked at and this would be included, so Iombudsman is the most obvious example of where
think we will face that when and should it arise.binding decisions are made but it is a very diVerent
Mr Touhig: The Government have committed to aworld and there is not the ability to actually name
White Paper on the future of devolution in Walesand shame in the public sector sense and there is
and clearly if this were to come forward as anot the ability to report to the Assembly. I would
proposal to split the executive from the broad bodyendorse what has been said this afternoon about,
of the Assembly, then this matter would have to beif it is working and working well, what is there to
taken into account in any Bill that would thenbe achieved by making a very significant shift, I
follow.think, both in the relationship with the public

bodies and how that works and I think it is very
good for Ombudsmen in this context to have a Q168 Ms Dunwoody-Kneafsey: Clause 23 requires
relationship where they are seeking to persuade, a special report relating to a complaint against the
when it comes to improving public services, I think Assembly to be laid before the Plenary by the First
that is a much better relationship than simply Minister and motion to be tabled asking the
saying, “I have made a binding decision and that Assembly to approve the recommendation of the
is it.” I would add only one other caveat which is Ombudsman. Clause 23(3) requires that the
when Ombudsmen get into the business of Assembly standing orders should require the
determining civil rights and obligations by making motion to be moved as soon as reasonably
the binding decisions, there is a tendency to go for practicable. So, on the one hand, you have a check
a much more legalistic and formal approach to the and a balance but, on the other hand, you actually
whole question of investigations and I think that is have quite a prescriptive thing within standing
dangerous territory as well in this tradition. I think orders. Does the Bill reconcile these two positions

or does it make it harder to actually implement?what Adam Peat said about this legislation being
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Ms Essex: Our view is that it is not actually about Q171 Chairman: It is in the sense of adding,
omitting or changing the prescription, whateverreconciling the two positions. This provision in the

Bill reflects what is already provided for in the they want to do, it is up to them.
Mr Touhig: Yes. I think it is important that thatGovernment of Wales Act. We do recognise that it

is a prescriptive provision but it seemed degree of flexibility is given.
appropriate it retain what had already been
provided for in statute. We do believe that if we Q172 Hywel Williams: (Translated through Welsh):
had not had a proposed re-enactment of this Thank you, Chair. I refer you to clause 8.3,
provision, there would have been well-founded particularly the concept of aspects of Welsh
criticism that we had left an obvious hole in the culture. Clause 8.3 establishes that a function of a
enforcement arrangements against the Assembly. listed authority in relation to the Welsh language,

or any other aspect of Welsh culture, is to be
regarded as it is discharged in relation to Wales.Q169 Ms Randerson: Can I go back to Sue Essex’s

answer on the appointment of the Ombudsman. The Welsh language’s legal status is familiar. It
featured in the Acts of Union of 1536 and 1543,Can you think of another example where the

Secretary of State makes the appointment without the Welsh Courts Act 1942, and the Welsh
Language Acts of 1967 and 1993. However, I amconsultation with the Assembly but the report and

the budget both come to the Assembly for not familiar with the legal concept of “any other
aspect of Welsh culture”, which strikes me asapproval? I know there are other examples where

various representatives are appointed in that way something akin to a bar of soap in a shower. How
will it be defined and by whom, and would you carebut I cannot for myself think of one where you

have that very direct Assembly involvement at the to suggest a possible definition?
Ms Essex: The clause replicates existing provisionlater stages without involvement in the

appointment. in the Government of Wales Act 1998 and this is
where the phrase comes from, we have replicatedMr Touhig: Of course, this is a Crown-appointed

appointment, it is made by Her Majesty the Queen this clause for the Welsh Administrative
Integration Ombudsman, and partly defines Welshon the recommendation of the Secretary of State

and there is plenty of precedence for us doing that. culture because it expressly provides that the Welsh
language is an aspect of Welsh culture. Otherwise,We recognise that, in practice, the Secretary of

State would obviously consult the Assembly. We Welsh culture as such, as you use the terminology,
is not defined in the Bill. So, that is the derivationare aware that there would probably be

amendments requiring, on the face of the Bill, the of the term. Whilst the Government of Wales Act
does not define Welsh culture, Schedule 2 of theSecretary of State to consult the Assembly and we

will be giving that proper consideration. As my Act which sets out the fields in which the Assembly
has a function specified one of those fields asfather would say, “If it ain’t broken, don’t try and

mend it” and what has worked in that way in the culture. This, in turn, was specified as including
museums, galleries and libraries. I guess that itpast has worked terribly well, I think, and we have

certainly proved since the establishment of the would be for the Courts, if anyone wants to take
the definition that far to actually define it but, asAssembly the close collaboration between

Government here and the Assembly and I say, it is there from the Government of Wales Act
and has been replicated for this purpose.consultation and, as you recall, when you yourself

were Minister in the Assembly, it was certainly
beneficial to all of us. Q173 Hywel Williams: (Translated through Welsh):

I move on to another question. In its written
evidence, the Welsh Language Board welcomed theQ170 Chairman: In Clause 24(8)(b), the Assembly

is given the power to omit a person by order from fact that the ombudsman has the power to conduct
inquiries into failures to comply with thethe list of consultees. I wonder what circumstances

would be appropriate for somebody to be omitted Welsh Language Act 1993 as an example of
maladministration. Can you explain thefrom the list of consultees.

Mr Touhig: Clearly if there were issues that the relationship between the ombudsman and the
Welsh Language Board and how that relationshipAssembly felt made this diYcult, then it is right that

they should have that power. There is nothing that will be established and managed?
Ms Essex: The Welsh Language Board is a listedI particularly or, I think, Sue have in mind

specifically in the way it might be used but again, authority under Schedule 3 of the Bill and, as such,
it could be the subject of investigation by theChairman, as you will recall—and this is a point I

made earlier on—we have done a lot of legislation Ombudsman. As a Crown body, the Ombudsman
may be asked by the Welsh Language Board toin this Parliament to be as enabling as we possibly

can to the Assembly rather than being prescriptive, prepare a Welsh language scheme, so that is an
important provision as well. Most of the listedrecognising that there is “a grey area” between

what we seek to do in making legislation in this authorities that are subject to investigation by the
Ombudsman also have a duty to prepare a Welshplace and the Assembly’s right and responsibility

to make secondary legislation and I think that language scheme or have agreed to prepare a
scheme. The Welsh Language Board can look intobeing over-prescriptive can be diYcult. That is why

I think it is in its broader sense that we have the any failures by public bodies, not just those in
Wales interestingly enough, to comply with theprovision there.



9938682002 Page Type [E] 14-02-05 20:37:11 Pag Table: COENEW PPSysB Unit: PAG1

Ev 32 Welsh Affairs Committee: Evidence

17 January 2005 Mr Don Touhig MP, Ms Sue Essex AM and Ms Ann Abraham

terms of the Welsh language schemes. Where those on, with the intensive consultation and discussions
that have taken place, certainly the thrust of thisbodies are also listed authorities, it is possible that
Bill could be carried through into legislation.a complaint of maladministration or service failure

might be made to the Ombudsman. We would
Q175 Chairman: I have one last question which youtherefore expect the Ombudsman to discuss with
might or might not be able to answer. Have youthe Welsh Language Board the way in which such
any idea when this Bill is going to be presented tocomplaints would be handled.
the House? I know it is not going to be long?Mr Touhig: It is two-pronged really: the Language
Mr Touhig: Funny you should say that, I wasBoard will have the opportunity and, if necessary, asking the Leader of the House only about that

so will the Ombudsman have an opportunity to today!
look into any area where there is service failure or
maladministration. Q176 Chairman: And what did he have to say?

Mr Touhig: There are discussions clearly going on.
We are dependent on how they handle theseQ174 Hywel Williams: (Translated through Welsh):
matters in their Lordships House. I would like toMay I ask a further question? Do you anticipate put on record that we do appreciate that this Bill

that the relationship between the ombudsman and is well supported, it is not controversial, but it has
the Welsh Language Board will change following been given a fair reading by all parties in the other
changes to the board’s status as a result of the plans place and we appreciate their help and
to bring some of its functions within the Assembly understanding and recognise they have a duty to
Government, leaving other functions externally to table amendments and so on, but nevertheless it has
the oYce of the dyfarnydd, as it is known. made good progress. If that can be maintained,
Ms Essex: It may well do. It is an interesting and then hopefully we might get to a report stage in

their Lordships House round about the half-termperhaps a kind of unique area in terms of language
break, just before or just after, and then of coursebut certainly, going back to Don’s point, the
we will have to find the opportunity to bring it toimportant thing is that the provisions are in the Bill
our place. So, there will be discussions going onand we get these provisions through. I hope you
with the usual channels and, as Sue has said and Iwill agree that this strengthens aspects of protecting
have said earlier, we are very, very keen that,the language, as it were, and perhaps gives me an
should there be any interruptions to theopportunity to re-emphasise the point that this has
parliamentary timetable this year for any reason,been really welcome. We have had two consultation
then we would want to try and get this on thesessions on this Bill, we have had regulatory reform Statute Book. As you know, Chairman, that willorders that have gone through Parliament to enable very much depend upon how we might get to

the oYce to be set up at present. I think the critical arrangements with the other parties and I am sure
thing for us is to consider the reports that have we will have full support from the parties here. I
come through but to make the point that we all am not sure we will have the support of the parties
hope that this Bill will become statute within this who are not here but we will have to wait and see
session of Parliament and clearly we will be how those discussions go on.
reflecting on whether there are any amendments Chairman: We will try and do our end of the
and changes that need to be made but we are business and get our separate reports to you as

quickly as we can. Thank you very much indeed.hoping that, with the kind of work that has gone
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Written evidence
1. Written evidence from the Wales OYce and the Welsh Assembly Government

Purpose

1. This memorandum is in response to the invitation of the Welsh AVairs Committee and the Local
Government and Public Services Committee of the National Assembly forWales to give evidence to its joint
inquiry into the Public Services Ombudsman (Wales) Bill.

Summary of Bill

2. The Public Services Ombudsman (Wales) Bill will bring together the separate oYces of the
Commission for Local Administration in Wales (which includes the Local Commissioner), the Health
Service Commissioner for Wales, theWelsh Administration Ombudsman and, when established, the Social
Housing Ombudsman for Wales into a unified oYce led by a single individual—the Public Services
Ombudsman for Wales (PSOW).

3. It will provide amodern flexible and accessible service for members of the public whowish to complain
about a wide range of public service providers operating in relation toWales. This will be achieved through
harmonising the respective jurisdictions of the existing Welsh ombudsmen to provide for dealing with
complaints about maladministration and service failure and, in relation to local authorities in Wales,
allegations that an elected member or employee of an authority has contravened that authority’s Code of
Conduct.

4. It will provide clear powers to facilitate joint working between the PSOW and other ombudsmen for
the investigation of cross-jurisdictional complaints (Clause 24). It will also empower the PSOW to take
action other than a full investigation to facilitate a resolution of a complaint (Clause 3). These powers will
enable the PSOW to provide a more eYcient, eVective and timely service to both members of the public and
public service providers.

Background

5. Public sector ombudsmen have served the citizens of Wales well, but there is now a strong case for
change.

6. The legislation that currently provides for the existing oYces was enacted separately for the diVerent
ombudsmen, the assumption then being that a particular service would be the particular responsibility of
local government, central or devolved government or the National Health Service. The eVect of this is that
there are diVerences between the statutory provisions relating to each of the separate oYces that are largely
out of date in the current environment where there is often a multi-service approach to the provision of
public services. From a policy and operational perspective this means that the legislation inhibits the
development of a properly coherent and eVective Ombudsman’s service in Wales. From the citizen’s
perspective, the increasing emphasis being placed on “joined-up” services provided through partnerships
between diVerent public bodies, means that an individual citizen may have dealings with several diVerent
public bodies in relation to a particular case. It follows that if an individual is dissatisfied about some aspect
of a service provided, it may not be easy to identify which public body has been responsible for the alleged
failure and so to which ombudsman a complaint should be submitted.

7. Against that background Ministers are committed to ensuring that the valuable service the
ombudsmen provide can continue not only now but also into the future, with a new legislative framework
to support the development of a joined-up service.

Consultation

8. In March 2001 the Secretary of State for Wales jointly announced with the First Minister that there
would be a review of public sector ombudsman services inWales. The purpose would be to consider whether
the present arrangements met the needs of our citizens in the 21st century and allowed the service to evolve
in step with the changing face of public sector service delivery in Wales.

9. The provisional view of the Secretary of State and the First Minister was that there should be one
ombudsman for Wales. In reaching this view they recognised a recommendation made by the National
Assembly AdvisoryGroup which, in its 1998 report said, “We welcome the creation of a new oYce ofWelsh
Administration Ombudsman, and note that the oYce can be held simultaneously with that of the Health
Services Commissioner forWales. We recommend that consideration be given in due course to both oYces,
and that of the Local Government Commissioner for Wales being held by the same person . . .”

10. In December 2002 The Wales OYce jointly published with the Assembly “Ombudsmen’s Services In
Wales: Time for change?”, a consultation document on the principle of bringing together the oYces of
Commission for Local Administration in Wales (which includes the Local Commissioner), Welsh
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Administration Ombudsman andHealth Service Commission forWales into a unified service led by a single
individual. The proposal does not include the oYce of the Parliamentary Commissioner for Administration
as that post-holder is an oYcer of the House of Commons.

11. The proposal received widespread support and in October 2003 a consultation document on the
detailed powers and jurisdiction of that new oYce, entitled, “A Public Services Ombudsman for Wales:
Powers and Jurisdiction” was published.

12. The proposal for a PSOW has unanimous cross party support in the National Assembly for Wales.

13. As an interim step to achieving the longer term policy objective the Regulatory Reform (Local
Commissioner for Wales) Order 2004 removed a restriction in the Local Government Act 1974 the eVect of
whichwas to prevent a single individual from simultaneously holding the three existing oYces inWales. This
has allowed the Government to take advantage of an opportunity that arose when the oYce of the
Commission for Local Administration in Wales (which includes the Local Commissioner), the Health
Service Commissioner for Wales and the Welsh Administration Ombudsman all fell vacant in 2003 to
appoint the same person to each oYce. In its scrutiny of this Order the House of Commons Regulatory
ReformCommittee recommended that a Public Services Ombudsman (Wales) Bill should be included in the
legislative programme for the 2004–05 Session (HC553).

Policy

Jurisdiction

14. The PSOW’s jurisdiction in relation to listed authorities (Clause 27 with Schedule 3) will (unless any
exclusions from jurisdiction apply) be to investigate complaints about injustice or hardship (Clause 4) in the
consequence of (Clause 7):

(a) Maladministration by or on behalf of a listed authority in connection with “relevant action”.
Maladministration is not defined but it is a well established concept and includes delay; bias;
neglect etc—the Crossman catalogue. (In piloting the 1967 Act through Parliament, the then
leader of the House of Commons, Richard Crossman, referred to maladministration as “bias,
neglect, inattention, delay, incompetence, ineptitude, perversity, turpitude and arbitrariness”. This
became known as theCrossmanCatalogue. (HansardHouse ofCommons 18October 1996 col 51).)

(b) Service failure. A failure in a service provided by or on behalf of a listed authority is not defined
in the Bill but both failure to provide a service and a failure in that service itself are captured.

15. The PSOW can also consider allegations that an elected member or employee of a local authority has
breached his/her authority’s Code of Conduct (Clause 34 with Schedule 4).

16. The PSOW will not be able to investigate certain matters listed in Schedule 2 in addition to which he
or she may not:

— Investigate complaints about legislative or judicial functions of bodies like the Assembly. (This is
not a specific exclusion but a consequence of the fact that relevant action by a listed authority is
defined as action taken in the discharge of administrative functions, which excludes legislative or
judicial functions (Clause 7(3)(e)).

— Investigate a complaint where the aggrieved person has (or had):

— a right of appeal, reference or review before a statutory tribunal;

— a right of appeal to a Minister of the Crown or the Assembly; and

— a remedy in a court of law.

except where he or she considers it reasonable to do so (Clause 9).

— Investigate a complaint the genesis for which is more than 12 months old (Clause 5) or where the
body concerned has not had an opportunity to consider the complaint (Clause 9) although he or
she can exercise a discretion to do so in relation to either.

— Question the merits of a discretionary decision taken without maladministration unless it is in
consequence of the exercise of clinical judgement (Clause 11).

Investigation of complaints

17. The PSOW may only investigate a complaint if it has been made in writing to him or her by the
aggrieved person, by a person authorised by the aggrieved to act on their behalf or, if the aggrieved person
is not capable of doing so, by any person whom the PSOW is satisfied is an appropriate person to act on
behalf of that person (Clause 4). The PSOW can exercise his or her discretion to consider a complaint which
has not been made in writing if satisfied that there are special circumstances which make it reasonable for
it not to have been made in writing (Clause 2(4) and Clause 5).
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18. A listed authority may refer to the PSOW a complaint that it has received from an aggrieved person
(Clause 6) but they cannot make a complaint to the PSOW. Neither can a nationally owned industry or
undertaking, a body whose members are appointed by Her Majesty, a Minister of the Crown or the
Assembly, or a body whose revenue consists wholly or mainly of money provided by government make a
complaint to the PSOW.

19. It is for the PSOW to decide whether to begin or discontinue an investigation. The PSOW has a wide
discretion as to the procedure for dealing with complaints within his or her jurisdiction. If a complaint is
withdrawn the PSOW may still begin or continue with the investigation (Clause 2).

20. If the PSOW decides not to begin an investigation or decides to discontinue an investigation because,
for example, the PSOW has resolved the complaint under Clause 13, he or she must prepare a statement
setting out the reasons for this decision and send it to the complainant and the listed authority concerned.
When the PSOW considers that it is in the public interest to do so he or she may publish a copy of the
statement. When the PSOW issues or decides to publish a statement it must be in a form that will not name
or identify the complainant or any other person except the listed authority, unless, having had regard to the
interests of the aggrieved person or any other person, the PSOW considers that it is in the public interest to
do so (Clause 12).

21. The Bill requires that the PSOW consults certain other ombudsmen where a complaint includes a
matter that may be investigated by that other ombudsman. Where the PSOW so consults, the PSOW will
also be able to carry out a joint investigation with the ombudsman concerned, except for the Scottish Public
Services Ombudsman (SPSO), and report jointly on that investigation. Those ombudsmen with whom the
PSOW can consult and co-operate can be added to by means of an Assembly Order but the SPSO, having
been excluded, cannot now be included for the purposes of joint investigation and reporting (Clause 24).

22. For the purposes of undertaking an investigation the PSOW has wide powers to make inquiries and
request access to people and documents (Clause 13). The PSOW has the same powers as the High Court in
respect of obtaining information/documents and the attendance/examination of witnesses (Clause 14).

23. Information obtained by or on behalf of the PSOW in connection with a complaint must be kept
confidential. It can only be disclosed in limited circumstances, for example, where there is a threat to the
health and safety of one or more persons (Clause 25). If, however, a Minister of the Crown considers that
disclosure of certain information would be prejudicial to the safety of the State or contrary to the public
interest he or she may give the PSOW notice to that eVect. If such a notice is given then neither the PSOW
or a member of the PSOW’s staV etc. can disclose the information under this Bill (Clause 26).

24. The PSOW will however still be required to comply with the Freedom of Information Act 2000, the
Data Protection Act 1998 and other statutory access to information regimes (such as the Environmental
Information Regulations) (Clause 25).

25. If a person without lawful excuse obstructs the PSOW in the discharge of his or her functions the
PSOW can certify that to the High Court. If the High Court considers the matter and finds that an
obstruction or contempt has occurred then that person can be dealt with by theHigh Court as if in contempt
of court (Clause 15).

Reporting

26. The reporting options being provided by this Bill will allow for reports of investigations to be
produced, and failings scrutinised, in a way that is proportionate to the complaint. There will be two
methods of reporting on an investigation:

(i) The full reporting procedure whereby a formal report on an investigation is sent principally to the
complainant and the listed authority although the PSOW can send a copy to whomever he/she
considers appropriate (Clause 16). This is underpinned by a power for the PSOW to issue a special
report if the report is not responded to or acted upon satisfactorily (Clause 21). The body
concernedmust respond to the report within 1month unless the PSOWagrees an extension of time
(Clause 19) and will be required, within a certain timescale, to make the report available to the
public for copying/inspection, including downloading, without payment, from a website (Clause
17).

(ii) The alternative reporting procedure where after investigation the PSOWdecides that the aggrieved
person has not sustained injustice or hardship in consequence of the matter investigated or, where
he or she has concluded that such injustice/hardship has been suVered, the listed authority has
agreed to implement his or her recommendations and the public interest does not warrant the full
procedure (Clause 20). Similarly, this is underpinned by a power for PSOW to issue a special report
if the report is not acted upon satisfactorily (Clause 21)

27. These reports must not name any person or allow any person to be identified except the listed
authority being complained about unless, having regard to the interests of the aggrieved person and any
other person (as the PSOW considers appropriate), the PSOW considers that it is in the public interest to
do so.



9938681002 Page Type [E] 14-02-05 20:39:48 Pag Table: COENEW PPSysB Unit: PAG2

Ev 36 Welsh Affairs Committee: Evidence

28. In addition to reporting on investigations, the PSOW must also produce an annual report on the
discharge of his or her functions and may produce an extraordinary report in respect of those functions as
necessary (Schedule 1, paragraph 14).

Guidance, redress and enforcement

29. The PSOWwill be able to issue guidance to listed authorities on good administrative practices as the
PSOW considers appropriate (Clause 30).

30. A listed authority maymake a payment to or provide any other benefit for the complainant regardless
of whether the PSOW has decided not to investigate a complaint, had discontinued an investigation or not
upheld a complaint (Clause 33) but where the PSOW has made a recommendation for redress there is no
power to enforce that recommendation.

The oYce of PSOW

31. The PSOW will be appointed by Her Majesty for a single fixed term of 10 years. The PSOW can
however be relieved/removed from oYce by Her Majesty at the PSOW’s request or, after consulting the
Assembly, on recommendation of the Secretary of State for reasons of misbehaviour or incapacity due to
medical reasons. If the oYce falls vacant there is provision for an acting PSOW to be appointed (Schedule
1, paragraphs 1–4).

32. Certain people, essentially any person who is a member of a listed authority, are disqualified from
being the PSOW or an acting PSOW. Conversely, a person who has held oYce as PSOW or acting PSOW
is disqualified for a period of three years from being appointed to/ becoming a listed authority but that does
not apply to oYces held as a consequence of a democratic election process (Schedule 1, paragraph 5).

33. The oYce will be funded by the National Assembly (Schedule 1, paragraphs 9–10) but the PSOWwill
be the Accounting OYcer for the purposes of maintaining (subject to directions by HMTreasury) accounts,
and for the regularity and propriety of, expenditure for the oYce and for submitting those accounts to the
Auditor General for Wales (Schedule 1, paragraphs 16–20).

34. The PSOWwill be able to recruit staV necessary to undertake the functions of oYce and obtain advice
from any person to assist in the discharge of his or her functions. Neither the PSOW or the staV will be civil
servants but they will be Crown servants for the purposes of the OYcial Secrets Act. The PSOW also has
wide powers to delegate the functions of oYce. (Schedule 1, paragraphs 11–13).

Consequential amendments

35. This Bill will make a number of consequential amendments (Schedule 6) but of note is that made to
the Local Government Act 2000.

36. Clause 34 with Schedule 4 confers on the PSOW the functions of the Local Commissioner (of the
Commission for Local Administration inWales) in relation to the investigation of allegations ofmisconduct
by local government members and employees in Wales.

37. At the same time paragraph 22 of Schedule 4 remedies an anomaly that exists whereby relevant
authorities in Wales have to notify the Standards Board in England when they have established a register
of members’ interests. At present they do not have to notify the Local Commissioner even though
investigations of allegations of misconduct by local government members and employees in Wales falls to
the Local Commissioner not the Standards Board in England. The Bill provides for relevant authorities in
Wales to notify the PSOW.

38. Police authorities inWales will however have to notify both the Standards Board in England and the
PSOW because it is the Standards Board in England that is responsible for issuing guidance on matters
relating to the conduct of members of police authorities in both England and Wales.

Conclusion

39. We would like to thank the Committees for this opportunity to present written evidence to inform
their inquiry into the Public Services Ombudsman (Wales) Bill. We hope that it will assist the Committees
in their scrutiny of the Bill and of the examination of witnesses.

40. We look forward to the Committees’ conclusions and will give serious consideration to any
recommendations that the Committees make in relation to this Bill.

Don Touhig MP, Parliamentary Under Secretary of State for Wales
Sue Essex AM,Minister for Finance, Local Government and Public Services

6 January 2004
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2. Written evidence from the Community Health Councils and the
Board of Community Health Councils in Wales

We welcome the opportunity to make this submission and we have some general points to make as well
as one or two specific points.

The General Points are as Follows

1. Reference is made throughout the Bill to “a listed authority” and we recognise that the majority of
complaints which are referred to the Ombudsman will relate to one Authority. However, in our experience
with handling complaints on behalf of patients, it is often the case that the complaint overlaps health services
and social services and that it is possible that both are at fault at the interface. We would commend the
Committee to consider a reference to the eventuality somewhere in the bill.

2. Timing is an issue.

When a complaint is made it is often because attempts to procure a service or to persuade the authority
to fill a gap in service have failed. If the complaint relates to services for a child or an elderly person, it is
likely that delays in the processing of a complaint will be crucial, because continuing failure to deliver the
service may have a lasting impact on the person who is the subject of the complaint. We would ask the
Committee to consider making it more explicit in the Bill that where time is of the essence, the Ombudsman
will accept the complaint after, say, a month of the listed authority being made aware of it. Examples of our
concerns are young children needing remedial therapies to enable them to enter education and elderly
persons whose future quality of life or life expectancy may be limited by a failure to provide such a service.

3. We see no reference to the Public Service Ombudsman in Wales having to comply with the Welsh
Language Act, but no doubt that will be covered elsewhere.

4. We are concerned at the present time about cross-border issues between England and Wales in
particular, whereby patients living inWales may be registered withGP practices in England andmay receive
hospital care in England. We would like to be assured that there will be clarity as to how these issues will
be dealt with.

5. We are concerned that decisions made by the Ombudsman which have far-reaching eVects, such as for
instance the decisions made in England about Continuing NHS Care being fully funded by the NHS, will
be implemented in a consistent way acrossWales and that the Assembly will take responsibility for ensuring
that this happens.

On the Specific Points

(i) Section 11 refers to decisions taken without maladministration and 11.1 in particular refers to the
“exercise of a discretion”. We are concerned that this may be used as a means to avoid provision
of services which are not available for financial or manpower reasons either temporarily or
permanently but would normally be construed as services to be provided by the listed authority.
We would ask the Committee if this could be clarified or defined in such a way as to prevent a listed
authority from avoiding its obligations. Reference is made particularly to remedial therapies for
pre-school children in this respect.

(ii) We welcome the inclusion in Schedule 3 of Community Health Councils, but given that it has also
been created in the Health (Wales) Act 2003, we would suggest that the Board of Community
Health Councils in Wales should also be listed in Schedule 3 and subject to the powers of the
Ombudsman.

(iii) There is reference in Schedule 3 to a variety of listed health authorities but given previous
comments about cross-border issues, should not Primary Care Trusts also be included?

13 January 2005

3. Written evidence from the Welsh Local Government Association

Purpose

1. To present the Association’s response to the development of legislation on the future of Ombudsmen’s
service in Wales and the Committee’s enquiry into the Public Services Ombudsman (Wales) Bill (HL).

Background

2. TheWelsh AssemblyGovernment has previously issued a consultation paper concerning the provision
of Ombudsmen’s services in Wales. They sought views on a number of specific issues. The main element of
those proposals was to amalgamate all four Ombudsmen’s services in Wales into one body. This would
replicate the situation in Scotland with the creation of the Scottish Public Services Ombudsman in October
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2002 (SPSO). The WLGA responses to the specific questions raised by that consultation are included at
annex one which has been approved by our Coordinating Committee. It should be noted that the WLGA
were broadly supportive of this approach and this was endorsed by our members.

3. Since that consultation the Assembly government has also published its vision for public services in
Wales “Making the Connections: Delivering Better Public Services for Wales”. In this setting the WLGA
believes that the proposal to amalgamate the service sits within this contextual sphere and that philosophy
behind this would be fully supported by local government.

4. Merging structures, however, might create greater eYciency but is not a guarantee of greater
eVectiveness for the public in terms of assurance. As a result the need for the new service to become more
citizen centred is fundamental to the new approach. Social justice must be at the heart ofWelsh public policy
but it is clearly the case that large parts of the Welsh public have scant understanding of the precise role of
this oYce and its terms of reference.

5. Local government does much to highlight the Ombudsman role to its customers particularly in terms
of complaints procedures but there is the need for a significant awareness raisingwhichmust be an aspiration
at the heart of new service as it develops. This was confirmed by last years survey undertaken by MORI for
the Parliamentary, Health Service and Local Government Ombudsmen in England where just under half of
people surveyed say they have heard of the Health Service (45%) and Local Government (44%)
Ombudsmen. This is higher than awareness of the Parliamentary Ombudsman (37%). But public
recognition is much higher for Citizens Advice Bureaux (94%), the Police Complaints Authority (72%) and
OFSTED (69%).

Bill Proposals and Issues

6. The Bill as currently framed makes provision about the functions of the Public Services Ombudsman
for Wales, and to allow the abolition of the Commission for Local Administration in Wales and the oYces
of Welsh Administration Ombudsman, Health Service Commissioner for Wales and Social Housing
Ombudsman for Wales.

7. The Association has consulted Welsh Local Government on this issue and responses are broadly in
favour of the suggested changes. The pivotal role of the Local Government Ombudsman in the new
Standards and Ethics regime in Wales is such that any proposed changes should not be detrimental to local
government and the people it serves. In terms of local government the Ombudsman has two main roles.

— The first, under the Local Government Act 1974, is to investigate complaints frommembers of the
public that they have suVered injustice as a result of maladministration by local authorities in
Wales. A number of matters are outside the Commissioner’s jurisdiction: these include personnel
issues and commercial and contractual disputes other than those related to the sale of land. The
Ombudsman will not usually investigate complaints where the complainant has an alternative
remedy for his or her grievance by way of an appeal to the National Assembly for Wales, a
government minister or to a particular tribunal or through legal proceedings in a court of law.

— The Local Government Act 2000 made it a legal requirement for serving local authority members
to undertake to comply with their authority’s code of conduct. Under the Act, the Ombudsman
has powers to investigate allegations that members of local authorities in Wales have failed to do
so. Anyone canmake an allegation and the Ombudsman’s jurisdiction to investigate the allegation
is not restricted in the same way as his jurisdiction to investigate complaints of maladministration.
The Ombudsman has, nevertheless, a discretion whether to investigate an allegation or not, and
he can discontinue an investigation at any stage.

8. The relationship between Welsh Local government and the Ombudsman is generally good and
undertaken with eYciency. It is characterised by rigour although there are also examples within the current
standards regimewhere the existing code of conduct formembers has placed some strains on the relationship
not least of all because of a lack of clarity in the current framework. This is currently subject to review and
has concentrated upon on bringing sharper definitions to factors such aswhat constitutes a personal interest,
the applicability of the code in other settings beyond the council environment and disclosure of interests.

9. In service areas levels of complaints have declined in recent years and in particular the number of
complaints upheld has fallen. Information from the Local Government Ombudsman’s oYce is set out
below. The majority of these complaints fall into the service areas of planning and housing.

Number of complaints received:
2002–03 806
2003–04 722
2004–05 505 (to date)

Number of complaints upheld:
2002–03 13
2003–04 2
2004–05 4
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10. We accept that the problem with this type of analysis is that it does not always reflect increased
satisfaction but can signal some frustrations with the “system” and a belief that the impact of a complaint
may not be worth the input required to make it. In this respect it is vital that the first point of contact for
a complainant provides in most cases the necessary redress and local authorities have invested considerable
resources in recent years in the establishment of customer contact centres and one stop shops.

11. The development of the Freedom of Information Act 2000, which has been welcomed in local
government, will also be a new area which will see developing practice over time particularly in terms of
how councillor activities are covered by the Act. There are grey areas around which parts of members work
are caught by Act the council policy is covered but their work with constituents is not unless subsequently
raised with the council machine in relation to policy.

12. Bearing in mind the above factors it is vital that the newmanagement structure of the Public Services
Ombudsman oYce retains a clear local government flavour with specialised knowledge of our services. To
stress we are not seeking a “college” based approach which would appear externally as one organisation but
be based on clear internal demarcation. The Local Government Ombudsman, Adam Peat makes the point
in his Annual Report 2003–04 about the advantages of an integrated service and the establishment of a new
oYce, of whichwe are fully supportive.We do need howevermore information around the newmanagement
arrangements to ensure, that local government interests and that of complainants are well served.

13. The merger of four Ombudsman oYces in Wales will bring together bodies that deal with a range of
public complaints and their investigation. As stated the proposals to merge these into one structure reflect
broader thinking in terms of “joined up” provision of services. The main advantage of any form of one-stop
shop is that it provides a simpler means for members of the public to make complaints.

14. The consultation paper by the Scottish Executive produced in 2000 on “Modernising the complaints
system” set out a further range of advantages which are worth repeating. Firstly, regardless of which public
service the complaint is against, all complaints are made to the same place and information on how to
complain is available from the same source. Secondly, it helps to avoid the confusing situation where some
bodies are covered by two diVerent Ombudsmen, there is often confusion over cross boundary complaints
in areas such as delayed transfers of care which jointly eVect both local government and health. Thirdly, it
enables the arrangements for submitting complaints to be standardised. Finally, because there is, at least
from the outside, only one organisation dealing with all public service complaints, it will tend to have a
higher profile and be easier to draw to the attention of the public

15. Other perceived advantages of the change would be:

— Economies of scale.

— Greater legitimacy with public bodies.

— In line with the concept of an integrated Welsh public service.

— As more services are based on partnerships it is increasingly diYcult for members of the public to
determine where they should direct their complaints.

16. This also will allow for a more responsive structure for the people of Wales and it is envisaged by the
document, a better service. For local government key issues will be themaintenance of the full independence
of the Ombudsman’s oYce, the primacy of the Local Standards Regime to ensure local accountability and
the existence of a dedicated Deputy with lead responsibility for local government.

Other Matters

17. The WLGAwelcomes the separation of the staV of the Ombudsman service from the Civil service as
this will send a clear signal regarding their autonomy and independence.

18. This process should bring greater clarity to the remit of the ombudsman service and a greater public
understanding of how to resolve complaints of maladministration against public bodies.

19. This new combined oYce should see improved eYciencies and pooled resources and expertise, the
WLGA would therefore not expect to see additional costs incurred. We have written this year to the
Ombudsman’s oYce as a consultee about future costs.

20. The funding of this new body should be proportionate to the cases made and work involved in each
of the public bodies the new Ombudsman will oversee and as a result the WLGA would not expect to see
a resultant growth in local governments contribution via the RSG.

21. It is the view of the Association that the Ombudsman should regularly report to the Partnership
Council and the Co-ordinating Committee to ensure awareness of local government concerns and issues
particularly in relation to the Members Code of Conduct.

22. The Association would also seek an annual scrutiny meeting with the Public Services Ombudsman
where key issues of concern to local government can be raised.

11 January 2005
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WLGA Response to the “Time for Change” consultation—January 2003

Annex 1

WAG CONSULTATION QUESTIONS

Set Questions A

(i) Do you agree that people in Wales are likely to be better served in the future if a single Ombudsman oYce
is established, with powers to investigate complaints about public bodies in Wales?

Response

There are persuasive arguments that a single Ombudsman’s body would better reflect the complexity of
public service delivery inWales and ensure that the public are better served by the oYce. However, it is clear
that this should not be at the expense of a loss of expertise on the individual areas covered within the OYce’s
responsibility. Therefore the Association welcomes the move to establish Deputies with lead responsibilities
in these areas.

(ii) What should be the title of this appointment; might it, for example, be the Public Services Ombudsman for
Wales, or can you suggest a better name?

Response

This title seems appropriate, the Scottish version is now called the Scottish Public Service Ombudsman.

(iii) Should provision be made in the legislation creating the new oYce for the appointment of one or more
deputies?

Response

This is important to maintain a clear area of expertise and understanding within the Ombudsman service
in the areas covered.Whilst expert advice is often sought to aid the oYce it is essential that theOmbudsman’s
oYce has the understanding to interpret that advice properly. In terms of local government investigations
most of the initial investigative burden falls upon the authority itself. Whilst this will always be the case it
is clear that the Ombudsman’s oYce must be more supportive of this role in oVering advice and guidance.

(iv) If you do not agree with the proposal for a single Ombudsman’s oYce, what alternative structure for the
organisation of Ombudsman services in Wales would you suggest in the future?

Response

On the balance of the arguments expressed in the consultation document it seems sensible to create the
single oYce.

Set Question B

If a new single Ombudsman’s oYce is established, should appointments of individuals be made for fixed terms
with (or without?) the prospect of reappointment, or should the present practice of appointment normally to
age 65 be retained?

Response

It seems appropriate that given the necessity to develop expertise on the relevant portfolio’s that
appointments should continue to done on the permanent basis. This of course is subject to the need for
accountability and should be periodically reviewed.

Set Question C

Given that the National Assembly would provide the resources for any new single Ombudsman’s oYce for
Wales, what funding arrangements should be put in place via legislation that would eVectively secure the
independence of that oYce? Should the arrangements currently operating in respect of the WAO and the
HSCW, described in para 21–23, be carried over and applied when the new oYce is established, or should there
be new arrangements (and if so, what should they be?)
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Response

This is the key issue and there should be no suggestion of any compromise in terms of the Ombudsman
independence as currently practised. The current funding arrangements ensure the independence of the
Ombudsman but as in all areas of public life this arrangement and its eVectiveness such be subject to periodic
review and consultation. It is the view of the Association that the Ombudsman should regularly report to
the Partnership council and the Co-ordinating Committee to ensure awareness of local government
concerns and issues particularly in relation to the Members Code of Conduct.

It is evident that considerable oYcer andMember time is expended by Local Government in undertaking
the initial investigative work for the Ombudsman and perhaps consideration needs to be given to how this
issue is addressed to prevent a perverse outcome where authorities with a smaller capacity to undertake this
work are penalised further. Authorities have also questioned in the past the relationship of the Ombudsman
to police investigations which can be on relatively small matters but incur disproportionate costs for the
local authority.

Set Question D

Should staV employed by the new Ombudsman be civil servants as those serving the WAO/HSCW are now,
or should they be outside the civil service as are those serving CLAW?

Response

The key issue here is to ensure proper accountability whilst guaranteeing the independence of the work
of the Ombudsman’s oYce. Whilst it may be of benefit to allow the flow of staV, and therefore expertise
between the main body of civil servants and the Ombudsman’s oYce this practice may give the perception
of damaging its independence. Therefore the Association feels that a separation of the service is the most
appropriate model.

Set Question E

(i) Would it be appropriate, or worthwhile, to provide in legislation for the establishment of an advisory board
to support the Ombudsman in his or her work.

Response

The Association welcomes this development especially in terms of involving service users/providers to
provide a reality check on experience of receiving and providing services.

(ii) What functions might the Board perform, what sort of people should be Members of it, and who would
appoint them?

Response

The Board’s role should be to act as a sounding board for the OYce, ensuring the necessary reality checks
on its work and to inform the development of its corporate and operational planning processes.

The Board should be drawn from a diverse cross section of society and be recruited in an open and
transparent manner in line with guidance from the Nolan/Wicks commission.

Set Question F

(i) Do you agree that the new Ombudsman should be required to produce Annual Reports and that these should
be laid before the National Assembly?

Response

The Association welcomes this level of accountability but in addition believes that both the Partnership
Council and the Co-ordinating Committee should also receive reports on issues of importance to
Governance in the broadest sense.
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(ii) What statutory arrangements, if any, might be made to enable Welsh local authorities collectively to
consider such reports?

Again this matter should fall within the remit of the Partnership council.

4. Written evidence from the Local Government, Health Service and Welsh Administration Ombudsman

I was appointed in October 2003 as Local Government Ombudsman for Wales, in November 2003 as
Health Service Ombudsman for Wales, and in November 2004 as Welsh Administration Ombudsman.
Remuneration is paid as the LocalGovernmentOmbudsman only.The relevant statute provides in each case
that the Ombudsman shall hold oYce until the end of the year of service in which he attains the age of 65.

The various Ombudsman oYces are each governed by separate, albeit broadly similar provisions. These
separate statutory frameworks make it very diYcult at present to oVer the seamless service which I would
wish, even though the oYces have been brought together under a single postholder.

In addition to investigating complaints about local government bodies, the Local Government
Ombudsman has the role of investigating allegations that councillors (including community councillors)
may have breached their council’s statutory code of conduct. TheHousing Act 2004 empowers theNational
Assembly to confer on the Local Government Ombudsman the additional function of acting as Social
Housing Ombudsman for Wales in respect of housing owned by housing associations.

In 2003–04, the number of complaints made to the Ombudsman under the various jurisdictions was as
follows:

Local government complaints 629

Local government allegations 183
of breach of code

NHS complaints 209

WAO complaints 64

I set out in my annual reports for 2003–04 as Local Government and Health Service Ombudsman my
vision for the integrated Public Services Ombudsman service. I reproduce that statement here for the
assistance of the Committee:

A First Class Ombudsman Service

The primary role of the Public Services Ombudsman for Wales is to investigate complaints made to him
by members of the public about the way they have been treated by a public body. Complaints will be
investigated independently and impartially, and when upheld, the Ombudsman will say what the public
body should do to make amends to the complainant and impress the need for improvement in its standard
of service in the future. He will also promote good administration and high standards of conduct by
investigating allegations that local authority members have breached their own authority’s code. Lessons
learned from investigations will be publicised, along with those experienced by other ombudsmen.

Service to the individual member of the public

The Ombudsman expects public bodies to treat people fairly, considerately and eYciently. When people
consider that they have been badly treated, the ombudsman service must provide an easily accessible means
by which they can be heard. Their complaints must be looked into independently and impartially, and if
upheld, fair redress must be given.

To assist in the delivery of a first class service, the Ombudsman is keen that all his staV should be well
motivated and have the right training to meet both the needs of the service, and the demands of the public.

Outreach/Awareness

A large proportion of the population have little or no idea of the existence of the Ombudsman service—
still less of what it might be able to do for them in time of need. The Ombudsman service must be made
accessible in practice to vulnerable and disadvantagedmembers of society, including the black andminority
ethnic community.
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Impartial and eYcient investigation

When a formal investigation is appropriate, it will be carried out impartially and thoroughly, although
the Ombudsman will be concerned to bring matters to a conclusion as soon as possible.

Informal resolution

Where it is helpful, informal resolution and speedy redress will be sought for any complainant, so long
as an informal approach does not compromise the wider public interest.

Securing proper redress

When the Ombudsman upholds a complaint, he will be vigorous in seeking redress which is fully
proportionate to the harm suVered by the complainant.

Alertness to wider implications

When they are investigating a complaint, the Ombudsman’s oYcers will remain alert to the possibility
that it may not be an isolated case and that other individuals may have suVered in a similar way. If so, the
Ombudsman will be proactive in seeking similar redress for those people.

Promoting good administration

In order to secure better service for the individual citizen, the Ombudsman may give guidance on good
administrative practice to bodies within his jurisdiction. This will be done sparingly and only after
consultation with the bodies concerned, drawing not only on experience in Wales, but also from other
ombudsman schemes.

TheOmbudsmanwill ensure that allegations of breach of the code of conduct for local authoritymembers
are investigated rigorously but proportionately.

I welcome this Bill and I am grateful to have been consulted during its drafting. In unifying the current
ombudsman statutes the Bill usefully streamlines and modernises the statutory framework, much of which
has remained unchanged since 1967. In particular the Bill’s provisions will:

— Make it more likely that complainants are aware of their right to go to the Ombudsman, andmake
it easier for them to do so.

— Make it easier to deal flexibly and relatively speedily with those caseswhere the public interest does
not require a formal public report.

— Facilitate collaboration with other ombudsmen and with the Children’s Commissioner forWales.

— Enable a “one-stop shop” for complaints about most public bodies in Wales, and joined-up
consideration of complaints which aVect more than one public body.

In that last regard, I am particularly keen to be able to consider synoptically complaints about the actions
of multi-agency, multi-disciplinary teams which are common nowadays in fields such as care in the
community. This is one area where I do feel that the drafting of the Bill as it currently standsmay be capable
of improvement. I very much welcome therefore the commitment given by Lord Evans of Temple Guiting
during the Second Reading debate in the House of Lords to consider “whether the Bill can be improved by
express provision to ensure that, in health and social care, the Ombudsman can look across the scene at
complaints about the consequences of decisions made by social care professionals who are working
alongside clinical colleagues.”

Adam Peat
Ombudsman

4 January 2005

5. Letter from the Scottish Public Services Ombudsman

Thank you for your invitation to give oral evidence to the National Assembly for Wales Local
Government and Public Services Committee and the House of Commons Welsh AVairs Select Committee
in their joint consideration of the above Bill.

I regret that it is not possible for me to give such evidence in person. As my Deputy, Eric Drake, will have
explained, I had an accident before Christmas. I have broken my ankle and will not be able to travel for
some time. However, I am pleased that Eric is able to deputise for me and I am confident that you will find
his evidence of value.
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As requested, I attach a short memorandum for consideration by the Committees. As you will be aware,
we have very direct experience of merging the former oYces of public service Ombudsmen in Scotland.
Unlike the situation in Wales, my three (part-time) Deputies and I were appointed after the Scottish Public
Services Ombudsman Act 2002 had been passed. We took up our posts on 30 September 2002 and three
weeks later began the process of merging the three previous oYces and operating the new “one-stop-
shop” service.

We have been happy to share our experiences and the lessons learned with colleagues in Wales on an
ongoing basis. However, I thought it might be helpful if I summarised some of the key issues in our written
evidence to the Committees. In addition, I enclose a copy of our first Annual Report which outlines some
of the steps taken by the SPSO in its first months of operation. We would be happy to provide copies of
other documents/guidance that we have prepared and most of these are available on our website.

Professor Alice Brown
Ombudsman

Written Evidence from the Scottish Public Services Ombudsman (SPSO)

1. Introduction

1.1 My oYce was established in 2002 to provide a “one-stop-shop” for consideration of complaints about
devolved public services in Scotland. This memorandum seeks to set out:

— the background to the setting up of my oYce and the legislative framework within which it was
established;

— key issues which faced us in setting up the oYce;

— new developments which we have had to address since we were established;

— key lessons from our experience; and

— taking account of the above, our comments on the Public Services Ombudsman (Wales) Bill.

2. Legislative Background

2.1 The rationale for the establishment of the new oYce of the Scottish Public Services Ombudsman is set
out clearly in paragraphs 2 and 3 of the Policy Memorandum for the Bill that was presented to the Scottish
Parliament. It states:

“The key policy objective of the Bill is to establish a one-stop shop headed by a new Scottish Public
Sector Ombudsman to deal with complaints currently dealt with by the Scottish Parliamentary
Commissioner for Administration (SPCA), the Health Service Commissioner for Scotland (the
‘Health Service Ombudsman’), the Commissioner for Local Administration in Scotland (the
‘Local Government Ombudsman’) and the Housing Association Ombudsman for Scotland. The
Ombudsman will also take over:

— The Mental Welfare Commission’s function of investigating the handling of complaints relating
to mental health; and

— Complaints against Scottish Enterprise and Highlands and Islands Enterprise whose External
Complaints Adjudicators will be abolished.

The Bill aims to establish a public sector complaints system which is open, accountable, easily
accessible to all and has the trust of the Scottish public. This will be achieved by way of:

— A simpler and more eVective means for members of the public to make complaints about
maladministration in the public sector;

— A re-enforcement of the Ombudsman’s independence from the authorities within his or her
jurisdiction; and

— Improved publicity and transparency of the Ombudsman’s functions.”

2.2 It was proposed that the Ombudsman would have powers to lay reports before the Scottish
Parliament, in addition to the requirement to lay an Annual Report. These include reports on formal
investigations into complaints; special reports where the Ombudsman believes that, following the issuing of
a report, an injustice or hardship has not been remedied; and any other reports relating to the carrying out
of the Ombudsman’s functions that s/he thinks are necessary.

2.3 An important dimension of the Bill was the proposal that members of the public could make a
complaint to the Ombudsman without the necessity of referring that complaint to aMember of the Scottish
Parliament or other elected representative in the first instance.
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2.4 The debates in the Scottish Parliament on the Bill, specifically in relation to matters that could be
investigated, resulted in an extension of the powers of the Ombudsman beyond the investigation of
complaints against the exercise of administrative functions of a public authority to include service failure
(defined as: “(a) any failure in a service provided by the authority; and (b) any failure of the authority to
provide a service which it was a function of the authority to provide”). Previously this power only existed
in relation to NHS bodies and providers.

2.5 The key policy objective of the Bill and subsequent parliamentary debates were put into eVect by the
Scottish Public Services Ombudsman Act 2002. This Act created a number of “givens” for the new service:

— That it would perform all the functions of the predecessor Ombudsmen;

— That it would have an extended remit (to include mental health complaints, complaints about the
Enterprise bodies and other areas such as the administration of schools);

— That in a number of respects it would work in new ways (simpler and more eVective ways for
making complaints, more accessible, greater transparency, improved publicity, etc);

— That it would take over the staV of the predecessor Ombudsmen whose terms and conditions
would be protected under TUPE principles.

2.6 These givens were reinforced by the duties that the Scottish Parliamentary Corporate Body set for
the Ombudsman and the three (part-time) Deputy Ombudsmen appointed under the Act:

— Managing the merger of the three existing oYces into one new oYce;

— Managing the day-to-day running of the new oYce;

— Setting up appropriate arrangements for providing advice to members of the public on complaints
procedures;

— Dealing with complaints by members of the public;

— Promoting public awareness of the Ombudsman’s role in dealing with complaints;

— Promoting good administrative practice by public authorities;

— Laying before the Parliament an annual general report on the exercise of the Ombudsman’s
functions; and

— Laying before the Parliament special reports on cases of unremedied injustice or hardship.

In exercising these duties the Ombudsman and Deputy Ombudsmen are independent of any member of
the Parliament, any member of the Scottish Executive and the Parliamentary Corporation.

3. Implementation and Transition Phase

3.1 When the Ombudsman and Deputy Ombudsmen assumed their powers on 23 October 2002, it
became apparent that there were a number of barriers to implementing the objectives set for the new service:

— The staV of the predecessor Ombudsmen were based in three diVerent locations, none of which
was large enough to accommodate the new one-stop-shop or suitable for receiving members of
the public;

— The predecessor services had diVerent staYng structures, working practices and case-handling
processes, none of which was fully adapted to meeting the requirements placed on the new service;

— StaV of the predecessor services had substantially diVerent terms and conditions, and the practices
for appraisal and promotion also varied considerably;

— StaV of the predecessor services would require training in the new legislation under which they
were to operate, in dealing with complaints made in person or by members of the public with
special language or other needs, and in raising awareness of the service; and

— The predecessor services had adopted IT to varying degrees and the IT systems that were in use
were not compatible or capable of facilitating the delivery of amodern complaints handling system
for the new oYce.

3.2. Urgent tasks facing the new Ombudsman and Deputy Ombudsmen therefore included:

— Arranging a single telephone access point for members of the public and others contacting the
service;

— Organising the design and printing of new leaflets to provide information about the service as well
as a new complaints form;

— Issuing initial Guidelines to listed authorities drawing their attention to the duties placed on them
under the Act (eg to include information on the Ombudsman’s service in their documentation and
the time limits for making a complaint);

— Identifying, acquiring and fitting-out oYce premises in a single location suitable to accommodate
the new service;

— Establishing a management structure to develop policy and strategy and to manage the new
service;
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— Creating a new complaints handling process based on the requirements of the legislation and
good practice;

— Identifying what new procedures were required, for example, to deal with oral complaints and to
improve publicity and transparency;

— Agreeing new working practices and staYng structures adapted to meeting the needs of the new
service;

— Harmonising staV terms and conditions, not only on grounds of equity, but also to establish an
integrated and enhanced service fit to meet the requirements placed on it;

— Agreeing new HR policies for the new service;

— Establishing new IT systems tomeet the needs of the new case consideration process and to deliver
the new service to the public;

— Producing further guidance for listed authorities in carrying out their duties under the Act;

— Estimating:

— additional training needed for existing staV;

— expertise required to be bought in to provide support services (eg HR, IT, Finance/Audit);

— additional staV required to deliver the enhanced service.

4. New Developments

4.1 Since the new oYce of the SPSO was set up in October 2002 there have been important developments
that will have an impact on the powers and jurisdiction of the Ombudsman. These include:

— Health. It has been announced that the second stage of the internal NHS complaints process is to
be abolished in Scotland which it is anticipated will substantially increase the number of cases
coming to the Ombudsman.

— Further and Higher Education. The Further and Higher Education (Scotland) Bill currently
making its way through the Scottish Parliament includes provision to bring complaints about
Scottish FE and HE institutions within the jurisdiction of the SPSO. The Bill as introduced gives
students, however funded, and other aggrieved persons the right to refer complaints about colleges
or universities to the Ombudsman.

4.2 Other proposals to reform social work complaints arrangements and the planning system in Scotland,
replace the Water Industry Commissioner with a Water Industry Commission, and create new transport
bodies will all impact on the future work of the SPSO.

5. Key Lessons

5.1 There are a number of lessons that can be learned from the experience of the SPSO. These include:

5.1.1 The time taken and commitment needed to merge former oYces and processes and make the full
transition to a new combined Ombudsman service should not be under-estimated.

5.1.2 Similarly there is a considerable challenge in continuing to provide a service in all the diVerent
sectors while, at the same time, establishing a new combined service based on new legislation.

5.1.3 In building the new service it is important to bear in mind the aspirations of the legislators and to
establish procedures and processes based on the key principles and values.

5.1.4 Cultural and procedural diVerences between and within the diVerent sectors of public service need
to be reduced in order for greater consistency across the delivery of public services to be achieved.

5.1.5 The joint delivery of public services has implications for joint responsibility when problems do arise.
More work is needed to ensure greater continuity and co-ordination of complaint handling processes across
diVerent sectors of public service.

5.1.6 The handling of complaints should not be seen as a separate activity at the end of a process. Instead
it should be integrated into the central aim of developing and delivering better public services.

5.1.7 The Ombudsman can workwith public authorities and provide guidance in order to help reduce the
possibility of complaints arising and setting standards, principles and models of good practice in complaint
handling and administrative practice. There is also considerable scope for sharing of experience and training
with the diVerent sectors.

5.1.8 The Ombudsman has an important role to play in helping to raise public awareness of the right to
make complaints and note concerns about services with public bodies. This is a task that can be undertaken
with other key agencies especially in making contact with hard-to-reach groups.
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5.1.9 SuYcient time and resource is required in order to direct some of the activities of the Ombudsman
towards a more proactive role that will enhance understanding and help prevent complaints from arising.
This requires a shift in emphasis from simply reacting to complaints that are received.

5.1.10 Working with other public service Ombudsmen, where appropriate, and collaborating with other
Commissioners is a valuable way of improving the eVectiveness and accessibility of the service and reducing
the confusion often experienced by members of the public when they wish to pursue a complaint.

5.1.11 Consideration must be given to changes in the external political context so that the Ombudsman’s
service is up-to-date with policy developments and factors that may impact on its role and function.

5.1.12 Themerger of Ombudsmen’s oYces to create a single service for complaints against public services
should not be seen as a single event but rather as an ongoing process of change and improvement of service
in line with public expectations and needs.

6. Comments on the Public Services Ombudsman (Wales) Bill

6.1 In our view, there have been clear benefits arising from the establishment of a single Ombudsman
service dealing with devolved public services in Scotland. This approach has been widely endorsed and
supported in helping to provide greater simplicity, clarity and accessibility for members of the public. There
is evidence of the “one-stop-shop” working in practice, for example in complaints about care for the elderly.
Such a complaint can now be dealt with by the SPSO while in the past it may have involved three separate
Ombudsmen for Local Government, Health and Housing.

6.2 We therefore welcome the proposal to establish a similar one-stop-shop service inWales.We consider
that the Public Services Ombudsman (Wales) Bill is very clearly structured and comprehensive in its
coverage. There are considerable similarities with the powers and provisions in the Scottish Public Services
Ombudsman Act 2002. In particular, we would endorse:

6.2.1 The clear statement of the arrangements for appointment of the Ombudsman and the robust
provisions to ensure his/her independence (Schedule 1 to the Bill)

6.2.2 The clarity with which the Ombudsman’s powers of investigation and jurisdiction are set out (Part
2 of the Bill)

6.2.3 The highlighting of an important and proactive role for the Ombudsman in issuing guidance to
listed authorities and improving good administrative practices in Wales. This is in line with the practice of
the SPSO.

12 January 2005

6. Written evidence from Ann Abraham UK Parliamentary Ombudsman and Health Service Ombudsman
for England

1. Introduction

In November 2002, when I was appointed to my current oYces of UK Parliamentary Ombudsman and
Health Service Ombudsman for England, I was also asked to take on the responsibilities of Welsh
Administration Ombudsman and Health Service Commissioner for Wales. Adam Peat, the Public Service
Ombudsman for Wales, became Health Service Commissioner for Wales when he was appointed in
September 2003, and Welsh Administration Ombudsman on 4 November 2004.

The oYces of Welsh Administration Ombudsman and Health Service Commissioner for Wales are to be
abolished along with the Commission for Local Administration in Wales and the Social Housing
Ombudsman for Wales. The responsibilities for all four oYces will be combined in the body of the new
Public Services Ombudsman as established by the Bill.

The new unified Ombudsman service will have responsibility for investigating maladministration and
service failure by the Assembly, its sponsored public bodies and a number of other publicly funded bodies;
the Welsh Health Service bodies (primarily NHS Trusts and Local Health Boards in Wales) and certain
health service providers inWales; all local government bodies and all social landlords inWales. This follows
the recommendation made by the National Assembly Advisory Group in 1998 and reflects the results of the
2002–03 Wales OYce consultation on the principle of bringing these oYces together into a unified service
led by one person to provide a modern, flexible and accessible service for complainants.

As the elements and powers of the unified role are currently based in a number of diVerent pieces of
legislation it has been necessary to produce a new and sound legislative framework to create a coherent and
unified jurisdiction. This has also created a valuable opportunity to modernise the legislation to reflect the
demands and pressures of the work of today’s Ombudsmen.
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2. Main Responsibilities

The unified Ombudsman’s oYce will provide a single route for receipt and investigation of complaints
about public bodies in Wales.

The Ombudsman will deal with complaints relating to functions devolved to the Welsh Assembly
including Health and the NHS in Wales, Local Government, Social Housing, Agriculture, Forestry,
Fisheries and Food, Planning, Culture, Industrial and Economic Development, Transport and Roads, and
Sport, Recreation and Tourism.

Certain functions are reserved to my oYce of UK Parliamentary Ombudsman, as they remain the
responsibility of the UK government. These matters include Social Security and Pensions, Immigration and
Nationality, Income Tax and Tax Credits, Defence, Foreign AVairs and National Security and Customs
and Excise.

Of course, there will be some issues that are shared between the two legislatures—for example Public
Health and Civil Defence—and these “cross-border” issues will require co-operation and joint working
between Ombudsmen.

3. The Bill

The Bill is divided into three parts

Part One establishes the oYce of the Ombudsman. Part Two covers the Ombudsman’s powers of
investigation, including the identification of bodies in remit, and establishes the process for dealing with
complaints, including the reporting arrangements. Part Three deals with theOmbudsman’s functions as they
relate to the conduct of local government members and employees. This part also formally abolishes the
oYces of Welsh Administration Ombudsman and the Health Service Commissioner for Wales, the Social
Housing Ombudsman for Wales and the Commission for Local Administration in Wales.

The Ombudsman’s powers of investigation are similar to the powers I hold as UK Parliamentary
Ombudsman andHealth Service Ombudsman for England; theWelsh Ombudsman is entitled to investigate
maladministration by an organisation within his (or her) remit; an alleged failure in a service provided by
an organisation within remit or an alleged failure by such organisations to provide certain services. The
Ombudsman will be directly accessible to the people of Wales on all matters, as there is no equivalent of the
UK requirement to have complaints against governmental bodies referred by a Member of Parliament.

The definitions of actions and services contained in the Bill ensure that only the public functions of the
listed authorities can be investigated. The Ombudsman may investigate alleged maladministration in the
exercise of the Assembly’s administrative functions but may not investigate the exercise of the Assembly’s
legislative, judicial or quasi-judicial functions.

The Ombudsman cannot investigate a complaint relating to the discharge by a listed organisation of its
functions otherwise than in relation toWales, except in relation to the Assembly as, of course, the Assembly
may exercise cross-border functions on occasion. Any function of a body in remit which relates to theWelsh
language or any other aspect of Welsh culture is automatically regarded as being discharged in relation to
Wales and is therefore included within the Ombudsman’s jurisdiction.

TheOmbudsman is entitled to take reasonable steps to resolve complaints without having to proceedwith
a formal investigation in every case. This power of alternative resolution is available to the Ombudsman to
use instead of or in addition to the power of investigation as he thinks fit, and allows for greater local dispute
resolution where appropriate. The Scottish Ombudsman already has this useful power and the Local
Government Ombudsman and I anticipate receiving it by means of a Regulatory Reform Order later this
year.

An additional power given to theWelshOmbudsman is the power to issue guidance to bodies within remit
about the exercise of their functions and about good administrative practice. The Bill makes it clear that
this guidance should be followed by listed bodies unless there is good reason not to. This valuable power
will enable the Ombudsman to assist organisations in improving their services by oVering clear advice based
on issues of concern emerging from investigations and by setting clear bench markers for the authorities
concerned.

4. Joint Working

There is an increasing need for joint working, information sharing and close co-operation between
Ombudsmen, and this is reflected in all new legislation in this area, including the current Bill. It is clearly
essential that investigative bodies are able to share information and work together to achieve common ends
where this will allow more eVective investigation and improve the service for customers.

The Bill requires the Welsh Ombudsman to consult other specified Ombudsmen, including myself,
whenever he (or she thinks that a complaint could be the subject of investigation by that other Ombudsman.
When such consultation takes place, the Ombudsmen may co-operate and agree on any aspect of the
investigation; for example, on how it should be conducted and the form and content of any report produced
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as a result of the investigation. There is also a specific power to carry out joint investigations and publish
joint reports. To supplement this, information that would normally have to be kept confidential may be
disclosed by the Ombudsman for the purposes of consulting, co-operating, working and reporting jointly
with other Ombudsmen.

These powers will be particularly useful where, for example, an issue under investigation is a cross-border
or a national one where combined investigation would be an obvious and sensible use of resources. The use
of these powers will also work towards ensuring a “joined up” service for complainants where joint
investigation proves to be necessary or expedient.

As regards my own jurisdiction, it is anticipated that a reciprocal power to consult, investigate
collaboratively and share information will be specified in the proposed Regulatory Reform Order, to
supplement the implied power that exists currently.

5. Conclusion

I greatlywelcome theBill and the creation of the newPublic Services Ombudsman forWales, as amodern,
practical and pragmatic reorganisation of the Ombudsman’s service which will ensure that all investigations
into public service complaints in Wales will be dealt with in light of the same principles and the same
standards.

The reinforced powers of consultation and joint working will ensure an eYciency of investigation and the
provision of a seamless service to complainants as well as reducing any problems presented by cross-
border issues.

6 January 2005

7. Written evidence from Citizens Advice Cymru

Introduction

Citizens Advice Cymru welcomes the opportunity to comment on the Public Services Ombudsman
(Wales) Bill 2004. The Citizens Advice Bureaux (CAB) Service in Wales is the largest integrated network of
independent advice agencies in Wales with service delivered from 54 main oYces and 210 secondary advice
outlets, with telephone access in every CAB, which is available 467 hours per week. In the year 2003–04,
Wales CABx dealt with 299,078 enquiries including welfare benefits, debt, consumer, employment, housing
and legal issues.

As the request from the Joint Committee is to look at the proposals within the context of the Bill, we will
make comments with references to particular clauses and some general comments at the end.

Part 1 The Public Services Ombudsman for Wales

Clause 1 The Public Services Ombudsman for Wales

Citizens Advice Cymru strongly supports a single Ombudsman Service in respect of the functions to be
adopted, which were previously exercised by the Commission for Local Administration inWales, theWelsh
Administration Ombudsman, the Health Service Commissioner for Wales and the Social Housing
Ombudsman for Wales.

The new framework should lead tomore eVective handling of complaints, which cross lines of jurisdiction
and give a single point of entry form complainants and CAB advisers acting on behalf of clients.

It would also help in the creation of a higher national profile of Ombudsman Services in Wales.

It should also aVord all aVected groups and individuals equality of redress. Many CAB clients are
particularly dependent on public services. They may also be disadvantaged by low incomes, sickness and
disability, language and isolation. A research study conducted by MORI on behalf of citizens Advice
(2003–04) shows that CAB users overall are more likely to be in social grades C2DE, have a long-term
limiting illness or disability and live in social housing than people who approached other organisations for
help and advice. The true test of any redress mechanism is whether it is accessible to and meets the needs of
the most disadvantaged. That is what matters for CAB clients. It is important that any reform does not lose
sight of those requirements.
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Part 2: Investigation of Complaints

Clause 3 Alternative resolution of complaints

We welcome the provision that allows for the Ombudsman to take steps to resolve complaints without
proceeding to a formal investigation. The primary concerns of a Bureau adviser, is to find the most eVective
solution to a clients problem. At the point of entry, the client is at a stage when ombudsmen are a distant
prospect. When clients come to a Bureau nursing a grievance and asking how to progress it, with some few
exceptions we start mostly with a problem to be resolved preferably quickly. A system of alternative
resolution is therefore an important avenue of redress when a solution is easily obtainable and will provide
Bureaux with an eYcient resource in terms of progressing client casework. For example,

A client in Mid Wales, who had a central heating system installed through a full Home Energy
EYciency Scheme grant, had been without hot water for 18months due to incomplete installation.
Despite numerous contacts with the Scheme manager and the installer, nothing had been done.
The client had been powerless, as she had no contractual relationship with the installation
company.However, contact with theWelshAdministrationOmbudsman resulted in an immediate
visit from the contractor, who promised to complete the work the following week.

Clause 6 Requirements: Complaints referred to the Ombudsman

Subsection (1) (d) states that a complaint “must be referred to the Ombudsman before the end of the
period of one year starting on the day on which the complaint was made to the listed authority”. In order
for one-year times-limit to be met, it is vital that internal checks of a listed authority are time-limited to
ensure suYcient time for complainant to consider taking forward to the Ombudsman within one year. We
welcome the inclusion of subsection (2), which allows for the Ombudsman to determine any question of
whether the requirements of subsection (1) are met in terms of a complaint as an avenue for judgments over
the complainant’s rights to complain to the Ombudsman in terms of time limits.

Furthermore, there is a confusing range of internalmechanisms in terms of complaints to listed authorities
and CABx experience shows that complainants can find it diYcult to know what stage their complaint has
reached. A clear signal that the option of going to the Ombudsman could be taken up, after a given time has
elapsed, would be a significant advance and provide authorities and departments with incentives to respond
quickly. For example,

A client at a North Wales CAB had appealed against a decision by his Local Authority to refuse
Council Tax Benefit on grounds of too much capital, due to the judgement the client had and
amount of notional capital that took him above the capital level. The money related to a savings
bond that the client’s partner had and which she cashed and gave to her son, for her grandchildren,
18 months before she moved in with client. An appeal letter had been written two months
previously, to which in response the LA said they would be reviewing the decision. Despite
numerous telephone calls from the client and Bureaux, there still had been no decision. The CAB
wrote to the Benefits Section referring to a recent Ombudsman report on delays in referring
Housing Benefit appeals toAppeals Service and stating that they would be initiating a social policy
action in relation to Council Tax Benefit appeals. They promptly received a reply to say that the
cases would be passed to Appeals Service within 14 days.

We therefore seek clarity over whether periods for internal consideration by all listed authorities is to be
time limited and that suYcient mechanism for notices on the option to go to the Ombudsman will be put in
place. This would add further incentives for listed authorities to respond quickly and avoid confusion as to
the client’s rights in terms of referrals.

Clause 8 Exclusions: matters not relating to Wales

Where services are provided in England under contract for a listed authority under Schedule 3, there
should be suYcient clarity for clients and Bureaux advisers and the general public, as to the appropriate
Ombudsman for referral eg for services provided from and NHS Trust in England, which is contracted as
a regional centre by a Welsh authority, or whether the investigation is subject to Consultation and Co-
operation as referred to in Clause 24. CAB advisers base their work on the sharing of suYcient and
appropriate information for clients in order for them to find the most eVective solution in relation to their
enquiry. It is therefore vital that any information material published by the Ombudsman makes it clear the
extent of his/her remit.
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General

Profile of the Ombudsman

The Bill provides a framework for the structure of the Ombudsman service and his/her oYce and the
powers of investigation of the new body. We suggest that the new body should also have a high profile and
be given an enabling, rather than prescriptive, framework. This needs to be coupled with adequate financial
foundations to this end.

In this respect, we would expect the Ombudsman to reflect the principles of the CAB Service. A well as
helping, we have an equal commitment to ensuring that their experience has an influence on policymaking
and service delivery. In Ombudsman language, we alert to systematic problems andmuch eVort is expended
at a UK, national and local level to secure improvement.

Furthermore, we see the value of redress for the relatively few individuals, which only an Ombudsman
can secure as an essential ultimate right and also ultimate sanction on the organisation responsible for the
injustice. But we attach asmuch, if notmore importance to the influence which ombudsmen exercise, in their
judgements on individual cases, in defining standards and influencing practice ie serving the wider public
good.

Quality of internal complaints handling

We attach particular importance to the new body being free to develop its operations in the best interest
of complainants. We suggest that it should be an integral part of the new body’s function to comment upon,
and engage in continuing dialogue about the quality of internal complaints handling. Public sector
ombudsmen have the potential to exert a major influence since they are, in eVect, auditing internal
complaints handling in every complaint they investigate. The relationship between access to internal
complaints mechanisms and the ombudsmen will be crucial. It will aVect how accessible ombudsmen
genuinely are.

Independence of the Ombudsman Service

In view of the relationshipwith theAssembly (with regards to the directions over the production of annual
reports, salary, estate etc and the powers of investigation into maladministration or service failure by the
Assembly), the independence of the Ombudsman, as an adjudicator of the standards of services delivered
to the public must be guarded.

12 January 2005

8. Letter from Newport City Council

The Bill aims to bring together the separate OYces ofWelsh Administration Ombudsman, Health Service
Commission Wales, Commission for Local Administration in Wales and the Social Housing Ombudsman
for Wales, to create a unified Ombudsman’s jurisdiction for Wales.

This unified approach is to be welcomed. A number of complaints cut across several organisations and
a “joined up” approach to settling and determining complaints is therefore sensible. Further thought will,
however, need to be given to the detail of the new arrangements in order to ensure that eVective procedural
arrangements are put in place to deal with complaints which cut across several organisations such as
partnership issues.

ln terms of the detailed provisions of the Bill, it appears that there are many similarities between the new
Ombudsman and the Commission for Local Administration in Wales in terms of the way in which the new
Ombudsman will undertake his role. As such, there are no specific matters within the Bill which I would
wish to highlight on behalf of Newport City Council.

J G Ashurst
Head of Law and Standards

7 January 2005

9. Written evidence from The British and Irish Ombudsman Association

The British and Irish OmbudsmanAssociation welcomes the new legislation which it believes will provide
a coherent basis for a unified public services ombudsman scheme for the people of Wales.

The Association has had a the opportunity to read the memoranda submitted by Ms Ann Abraham,
Parliamentary andHealth Service Ombudsman, andMr Tony Redmond, Chairman of the Commission for
Local Administration in England, and endorses the following key points made by them:
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— The importance of cooperation and joint working between ombudsmen, especially in areas of
overlapping responsibility such as public health and civil defence.

— The need for consultation between theWelsh Public Services Ombudsman and other ombudsmen
in appropriate cases. The Association particularly welcomes the provision of specific powers for
the ombudsmen to carry out joint investigations and publish joint reports.

— The facility for the people of Wales to have direct access to the Ombudsman without the
requirement that a complaint about a government department must be made through a member
of the Welsh Assembly.

— The emphasis on resolving complaints at the earliest possible stage without having always to
proceed to formal investigation. This is in line with the approach which increasingly ombudsmen
in both the public and private sectors are now taking.

— The provision of a power to give guidance to organisations within the Ombudsman’s jurisdiction
and the expectation that they will follow the guidance unless there is a good reason not to do so.

— The need for the English LocalGovernment Ombudsmen and the Public Services Ombudsman for
Wales to retain explicit powers to transfer cases between them.

Gordon Adams
Secretary

11 January 2005

10. Written evidence from the Commission for Local Administration in England

General

I welcome the several aspects of the Bill which are clearly designed to modernise in a number of ways
provisions that were previously contained in the Local Government Act 1974—the legislation which still
governs our procedures and jurisdiction. For example, the Bill opens the door to alternative ways of
resolving complaints other than by way of investigation, provides alternative processes for reporting on
investigations and widens the Ombudsman’s powers of delegation.

All of these—and others—are useful measures.We are also seeking tomodernise some aspects of the 1974
legislation in conjunction with the Parliamentary and Health Services Ombudsman, with the main object
of permitting closer working between us. The current intention is that this will be achieved through a
Regulatory Reform Order, the terms of which are still in preparation.

But given the need for brevity, and the advanced progress of this Bill, the comments which we set out
below concentrate on two areas where I consider there is a case for further improvement of the Bill’s
provisions.

1. Transfer of Cases between the Local Commissioners in England and the Public Services

Ombudsman for Wales

Section 23(10) of the Local Government Act 1974 currently provides:

“Each of the Commissions—

(a) shall make arrangements for Local Commissioners to accept cases for which they are not
responsible including, where the other Commission so request, a case arising in the country of that
other Commission, and

(b) shall publish information about the procedures formaking complaints under this Part of this Act.”

Under these provisions, there have beenwell-established arrangements for the English Local Government
Ombudsmen to transfer individual cases for investigation to the Welsh Local Government Ombudsman
(and vice versa) without restriction as to the country in which the complaint arose. These provisions have
been used principally where an ombudsman (in England or Wales) was presented with a conflict of interest
in conducting an investigation. The ability of the ombudsman in the other country to investigate in such
cases enhanced the public perception of the independence of the ombudsman institutions in both countries.

In 2004 both the English and Welsh Commissions were given jurisdiction over internal drainage boards.
In a small number of cases the area of the board is partly in Wales and partly in England. In these cases, it
was agreed between the English and Welsh ombudsmen that complaints would be dealt with on the basis
of the geographical location of the particular problem. Section 23(10) confers the legal power for the English
Local Government Ombudsmen to transfer such complaints received by them to the Welsh Ombudsman.
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My understanding is that it has been the intention of the Welsh Ombudsman and ourselves that these
arrangements for the transfer of cases between the institutions should continue. In January 2004, I wrote to
the relevant oYcial in the Welsh Assembly Government in response to the consultation on the proposal for
the Welsh Administration Ombudsman to undertake investigations as Commissioner for Local
Administration in Wales. In doing so, I expressed my support for the continuation of the reciprocal
arrangements for transferring cases.

But my understanding of Schedule 6 to the Bill paragraph 8(8) is that the words appearing in italics in my
above citation of section 23(10) will be repealed. This will have the eVect of removing the powers of the
EnglishLocal GovernmentOmbudsmen to transfer cases received by them, even if theWelsh Public Services
Ombudsmanmay be able to use his new powers in the Bill eg on delegation to any other person. (The powers
of delegation by Ombudsmen under the 1974 Act are limited to “oYcers” of the English Commission.)

In addition paragraph 11(3) of Schedule 6 to the Bill inserts a completely new provision in the 1974 Act
to the eVect that an English Local Government Ombudsman:

“. . . shall not conduct an investigation under this Part of this Act in respect of any action taken
in connection with the discharge by an authority of any of the authority’s functions otherwise than
in relation to England.”

This provision would also prevent the transfer of individual investigations between England and Wales
as currently permitted by the 1974 Act.

I would request the powers of the English Local Government Ombudsmen to make arrangements to
transfer cases to the Public Service Ombudsman for Wales be restored.

2. Consultation and Co-operation between Ombudsmen—Clause 24 of the Bill

I welcome the provisions of this Clause, as far as they go. The Clause places the Public Services
Ombudsman for Wales under a duty to consult with the Local Government Ombudsmen (or certain other
specified statutory ombudsmen or commissioners) where he considers that the subject of the complaint or
investigation could be the subject of an investigation by us (or one of the other specified ombudsmen). The
extent of the duty to consult and cooperate imposed on the Public Services Ombudsman for Wales is
comprehensive and powers are conferred on him and the appropriate “other” ombudsman to conduct a joint
investigation and prepare and publish a joint report.

However, Clause 24 will only be triggered where the Public Services Ombudsman for Wales identifies a
cross-boundary issue following a complaint to him. Similar powers are not conferred on the Local
Government Ombudsmen in connection with complaints received by them (or the other specified
ombudsmen). This would seem to be a missed opportunity to ensure that these powers are two-way. If they
are appropriate for complaints received in Wales, the question must be asked why not for complaints
received by comparable institutions outside Wales?

We are seeking to address these issues in conjunction with the Parliamentary and Health Services
Ombudsman through the proposed Regulatory Reform Order which I have previously mentioned. But it is
a wider issue and I can see no objection to amending this Clause so that the duty to consult and cooperate,
including powers of sharing information and joint investigation, are made truly reciprocal across a broad
spectrum of ombudsman institutions.

Conclusion

In summary, I ask that the provisions of the Bill be amended as appropriate so that:

(a) the English Local Government Ombudsmen and the Public Services Ombudsman forWales retain
explicit powers to transfer cases between them comparable to those enjoyed for many years under
current legislation; and

(b) the powers of consultation and cooperation be made reciprocal so that they do not only apply
where the Public Services Ombudsman for Wales receives a complaint which he considers to
contain a cross-boundary issue.

I hope these comments are helpful. If you require any further clarification please do not hesitate to
contact me.

I am sending a copy of this letter to Adam Peat, Welsh Administration Ombudsman, Jerry White and
Patricia Thomas, Local Government Ombudsmen, Ann Abraham, Parliamentary and Health Services
Ombudsman and also to Virginia Hawkins (National Assembly for Wales).

Tony Redmond
Chairman

7 January 2005
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11. Written evidence from the Welsh Language Board

Public Services Ombudsman (Wales) Measure

1. Thank you for the invitation to provide evidence on the draft measure noted above, to follow on from
our previous contributions. The response refers to specific clauses of the measure where appropriate.

The Remit of the Public Service Ombudsman

2. The Board is of the opinion that the nature of the relationship between the oYce of the Ombudsman,
the functions under thismeasure and the functions of theWelsh LanguageBoard under theWelsh Language
Act 1993 needs to be considered and discussed. At present, the Board has powers under clause 17 and 18 of
the 1993 Act to consider written complaints about alleged failures of public bodies to implement theirWelsh
Language Schemes. Clause 7(1) of the above measure refers to the matters the Ombudsman could
investigate, while clause 4(1) notes who can present a complaint to the Ombudsman. Subject to
arrangements and processes that are outlined in the measure, the Board’s understanding is that the
Ombudsman can investigate complaints of maladministration or failures by listed bodies in the context of
their duties under the Welsh Language Act 1993.

3. We welcome the fact that the Ombudsman will be able to consider complaints of this kind. This is
consistent with the principle of mainstreaming the Welsh language in the work of all public sector bodies
here in Wales. lt is also helpful in strengthening the message that failure to comply with their Welsh
Language Scheme is an example of maladministration and a failure to provide a service by public bodies.

4. On a practical level, a memorandum of understanding or protocol will need to be established between
theOmbudsman and theWelshLanguageBoard setting out how the type of complaint noted above are dealt
with in order to avoid duplicating work.While there is an overlap between the work of the Ombudsman and
the Board in this field, it should also be noted that there are diVerences in the functions and remit of the two
bodies. The exact nature of the relationship will need to be considered in light of the incorporation of the
Board into the Welsh Assembly Government.

5. Any publicity material developed by public bodies about how to submit a complaint (see clause 32 of
the measure) will need to specify to whom complaints regarding the implementation of Welsh Language
Schemes should be addressed. This material should also include a reference to the fact that failure to ensure
the language choice of an individual can also constitute maladministration or failure.

6. The Board welcomes the inclusion of clause 8(3), which reiterates the points made above. This clause
makes it clear that the function of a listed body that deals with the Welsh language or any aspect of Welsh
culture is a matter for the Ombudsman.

The Status of the Public Services Ombudsman

7. The measure confirms that the intention is to establish the Public Services Ombudsman as a Crown
body. This will enable the Board to contact the Ombudsman’s oYce immediately after it has been
established, to ask it to prepare a Welsh Language Scheme in accordance with the Board’s statutory
guidelines. The Scheme will set out how the Ombudsman will implement the principle, when carrying out
public business in Wales, will treat the Welsh and English languages on the basis of equality, in accordance
with the Welsh Language Act 1993. It is essential and important that the Ombudsman can oVer eVective,
bilingual services to the public, especially considering that the Ombudsman can investigate examples of
maladministration in the bilingual service oVered by listed bodies.

Prys Davies
Strategic Operations Director

11 January 2005

12. Letter from Standards Committee of Conwy County Borough Council

Public Services Ombudsman (Wales) Bill

Having considered the Public Services Ombudsman (Wales) Bill, the Standards Committee of Conwy
County Borough Council wish to submit the following response for consideration:

Whilst it is noted that the Bill gives comprehensive cover to dealing with matters of alleged
maladministration, it does not appear to acknowledge to the same extent matters relating to ethics and
probity and in particular breaches of the members code of conduct.
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In this connection it is suggested that the Standards Committee could pay an important part in improving
the co-operative working between and amongst oYcers and elected members. For example, the Committee
would refer to matter of alleged breach of the code of conduct reported to the Ombudsman (as is now the
case in Wales) and where the Ombudsman concluded that no formal action or investigation was necessary.
Where the alleged breach (or the allegation of a breach) appears to have been caused by a lack of
understanding of the code, the Committee believes that in such cases provision should exist for the
Ombudsman to refer such matter(s) on an anonymous basis through the Monitoring OYcer with a
recommendation that the Committee looks into a possible “training” requirement on specific issues.

The Committee also noted that the Bill seemed to provide the Ombudsman with wide discretion. Having
regard in particular to the provisions of clauses 9(3), 9(4) and 13(3) of the Bill, the role of the Committee in
general could perhaps be strengthened if a similar opportunity was provided for earlier involvement of the
committee in respect of alleged breaches of the code.

Turning to clause 13(4)(b) of the Bill, the Committee raised the question of a possible conflict of these
provisions with Human Rights legislation.

The Committee hopes that the Ombudsman will continue to work closely with Monitoring OYcers and
that this Bill will be an opportunity for a system to be approved that will provide Standards Committees in
general at a local level, to make a positive contribution to the ethical framework of local government.

M GMason
Chairman

18 January 2004

13. Written evidence from Dr A H Stamp

Public Services Ombudsman (Wales) Bill [HL]

1. Ombudsman. Satisfactory.

2. & 3. Powers of Investigation. Satisfactory.

4. Complainants. Satisfactory.

5. & 6. Requirements to complain. Satisfactory, but suggest Ombudsman could extend one year duration
if appropriate.

7. Matters to be investigated. Satisfactory.

8.–11. exclusions. Satisfactory.

12. Decision not to investigate. Sub-section 3, for “may” substitute

(What provision is there for disagreement with Ombudsman’s decision not to investigate? See
“Later Comment”).

13. Investigation procedure Sub-section 4b Any person can be represented by counsel if the person so
wishes.

14. & 15. Information; Obstruction Very satisfactory in providing the Ombudsman with real power.

16. Reports of investigation 5 for “May” substitute “must”.

17. Publishing reports. (1) (4) At least four weeks not three. Otherwise satisfactory.

18. Publishing, health care. Sub sections (2) (6) four weeks not three. Otherwise satisfactory.

19. Action after report. Very satisfactory.

20. Reports, alternative procedure. Sub section (6) substitute “must” for “may”.

(What is the procedure for objection to Ombudsman’s decision ? See “Later Comment”.)

21.–22. Special reports. Satisfactory.

23. Special reports. See “Later Comment”.

24. Consultation and Co-operation Satisfactory.

25. Disclosure of information. Does this consider Freedom of Information Act 2005?

26. Disclosure prejudicial etc Satisfactory.

27.–29. Listed authorities. Satisfactory.

30. Power to issue guidance. Satisfactory

31. Defamation. Satisfactory.
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32. Publicity for complaints. Satisfactory.

33. Compensation Satisfactory.

34.–45. Page 31 Section 14 lb Substitute “must prepare any other report . . .”.

Later Comment

With regard to the establishment of the Ombudsman, there does not seem to be suYcient emphasis or
clarity on the role of the Ombudsman in relation to the Assembly.

1. If the Ombudsman is to investigate complaints against the Assembly, then he must be fully
independent of the Assembly, and his judgment accepted by the Assembly.

2. What occurs if theAssembly does not resolve to approve theOmbudsman’s recommendations. Section
23. Does this involve further proceedings in a Court of Law ?

3. Again, if there is a complaint against the Ombudsman, who decides the procedure and verdict.

4. Also, is there any appeal by either party from the judgment of the Ombudsman? If so, to whom?

Page 31 Section 14 16 is noted.

29 December 2004

14. Written evidence from Mal Bowen

Response to Public Service Ombudsman (Wales) Act 2005

Having read the draft Bill, I would like to congratulate the Lord Evans of Temple Guiting for his excellent
work. However, there are two points which I believe need to be addressed.

A. Schedule 1. Paragraph 3. Term of Office

In an eVort to ensure public confidence in the complete impartiality of the new ombudsman, I believe that
it should be mandatory for the successful candidate to declare any membership or any links to any
clandestine organisation, as is the case with current members of theWelshAssembly.When the ombudsman
delegates to any person who he/she authorises to carry out his duties, it should bemandatory that theymake
the same declaration.

B. Schedule 1. Paragraph 21, Supplementary Powers

I believe that adequate notice should be given by the new ombudsman to the Welsh Assembly
Government of any major sale or acquisition of property he deems to be necessary to the discharge of any
of his/her functions.

3 January 2005

15. Written evidence from the Welsh Consumer Council

SCRUTINY OF THE PUBLIC SERVICES OMBUDSMAN (WALES) BILL

Introduction

My name is Viv Sugar; I am the Chair of the Welsh Consumer Council and was appointed in April 2003.
The Welsh Consumer Council is the leading generalist consumer organisation in Wales, established by the
Government in 1975 to represent the interests of domestic consumers of goods and services, but with a
particular emphasis on the needs of disadvantaged and vulnerable customers. It is probably fair to say that
we leave the territory of goods more to our colleagues in the Consumers’ Association andWhichmagazine.
We tend to concentrate on how groups of people are aVected as consumers, communities, and groups of
interest; and in particular research on public policy to look at how consumers’ rights are aVected. We are
funded by the DTI and our main purpose is to promote action for furthering and safeguarding the interests
of consumers; to ensure that those who take decisions which will aVect the consumer can have a balanced
and authoritative view of the interests of consumers before them; and to insist that the interests of all
consumers, including people who are inarticulate or disadvantaged, are taken into account. Obviously, we
are part of that network of the National Consumer Council, the Scottish Consumer Council, but in Wales
we lay a particular emphasis on working within the international consumer movement and the consumer
rights as embraced by the United Nations in their guidelines. Those rights are the right to satisfaction of
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basic needs, the right to safety, the right to be informed, the right to choose, the right to be heard, the right
to redress, the right to consumer education, and the right to a healthy environment. Perhaps of those it is
in a public services ombudsman context today; it is the right to satisfaction of needs; the right to be informed;
the right to be heard, and the right to redress, that are particularly relevant. When the original consultation
paper came out, we welcomed the proposals to bring together in one oYce the work of the various
ombudsmen and commissioners in Wales. We believe that the Ombudsman system has provided an
important service for consumers, having an essential role in ensuring that consumers do have redress, where
redress is needed, and that complaints are investigated professionally and resolved by whatever means are
appropriate. We stated then that we believed that people in Wales are likely to be better served if a single
ombudsman’s oYce was established, so we endorsed the argument for a service that would be more flexible
and more comprehensive in the way that it dealt with complaints, supporting the idea of a joined-up way
of providing service, the idea of a one-stop shop for better service. We also believed that that would give a
higher public profile, because I am sure this joint committee will be aware that people’s understanding and
knowledge of ways of complaining is not as widespread as we would like it to be. In our original response
to the consultation paper we also commented very favourably on the idea of an advisory board to assist. If
that is not to be a statutory requirement, we would like to press for some mechanism in order that users of
public services and people with knowledge of specific areas of public administration are regularly consulted
by the new ombudsman. Here we are, therefore, with the Bill, which strengthens and widens the powers for
resolving disputes, for handling complaints in a rationalised and clarified way. We think this is particularly
important, as public services are moving towards jointly provided services by diVerent agencies working
together. The new single service should be a streamlined, eYcient and joined-up approach. We are
particularly keen on the role that the Welsh Ombudsman will have in issuing guidance on good practice.

Good Practice

The Bill strengthens and widens the powers for resolving disputes. Handling of complaints will be
rationalised bringing greater clarity and public understanding. This is particularly important in the context
of today’s “joined-up” approach, where diVerent agencies work together in partnerships to jointly provide
services. We believe that the creation of a single service will bring opportunities for streamlining and greater
eYciency in the way that people’s complaints are handled. We also welcome the emphasis on the Welsh
Ombudsmen’s role in promoting good practice through the issuing of guidance and advice—encouraging
public sector agencies to say sorry and to learn lessons so that mistakes are not repeated in the future. We
are aware that the current Ombudsman and Commissioner Services find a case to answer in only a small
minority of the referrals they deal with. There must, therefore, be a lot of frustration and unhappiness in
the cases where no maladministration or fault is found but where citizens have felt suYciently aggrieved to
pursuematters sometimes over long period of time. Perhaps an early apology (without necessarily admitting
responsibility) or the use of a mediation service could be considered as useful steps before a decision is made
to approach the Ombudsman.

Accessibility

The Welsh Consumer Council is concerned that the Welsh Ombudsman service should be accessible,
regardless of geography or disadvantage, and hopes that suYcient staV will be employed so that people can
be visited in their own localities or special arrangements made for vulnerable people. There will also need
to be arrangements for non English speakers and those who prefer to do business through the medium of
Welsh or those from black and ethnic minority communities. The service must be visible, with publicity for
the new role and a standardised process for all complaints—the simpler and speedier the better! It will also
be important to train all advice agencies and public oYcials in how to advise people who wish to pursue a
complaint to the Welsh Ombudsman.

Flexibilities

We welcome the new flexibilities in the Bill which will allow the Ombudsman to carry on investigating
complaints aVecting groups of people even if the lead complainant withdraws [Clause 2 (7) and Clause 2 (4)]
where the procedure for submission of complaints may not have been technically fully compliant but where
the Ombudsman thinks it reasonable to proceed. Similarly Clause 5(1)(b) which gives flexibility on time
limits beyond the normal one year.

Boundaries

In cases which involve service failure/failure to provide relevant service, theWelsh Ombudsman will need
to agree protocols with the Childrens’ Commissioner, the Older Peoples’ Commissioner and his colleagues
across the border inEngland. There is a complexworld of cross boundary service provision—between health
and social care agencies, between housing, care and voluntary bodies, between social services and education,
between England and Wales—particularly in health treatment or other public facilities which serve the
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population on both sides of OVa’s Dyke! Another crucial issue is to establish whether the proposals in the
Bill give the Ombudsman the powers he needs to question clinical or professional judgement across all
the disciplines involved in joint care.

Standards

The Welsh Ombudsman has an important role in Standards in Public Life. Consumers and citizens have
the right to question the conduct of their representatives and the Ombudsman has a role in investigating
allegations that a Councillor has failed to comply with the Code of Conduct of his/her authority under the
Local Government Act 2000. However there is still confusion about what constitutes an interest and
diVerences between the codes that apply to diVerent public bodies. We understand that a review is under
way and hope that there will be greater clarity in the near future.

Future Relationships

Others are calling for the Ombudsman to report to Partnership Councils, the Welsh Local Government
Association Coordinating Committee, etc. The Welsh Consumer Council would like to build on Mr Peat’s
practice in 2004 when he attended a Consumer Forum we convened to brief all the diVerent organisations
in Wales about his work and ideas about the future. A wide range of organisations attended (energywatch,
Postwatch, Citizens’ Advice, Trading Standards oYcers, etc) and we believe this could develop into a useful
opportunity to discuss with the Welsh Ombudsman the experiences of the people we all represent.

In the absence of a formally constitutedAdvisory Board we would like theWelsh Ombudsman to develop
a consultation strategy to ensure that his work and the way it develops is informed by feedback from
consumers and users.

Conclusion

The Welsh Consumer Council welcomes the Bill and the proposals for a Public Services Ombudsman
(Wales) subject to the queries raised above and thanks the Joint Committee for the invitation to give
evidence.

Viv Sugar
Chair

24 January 2005

16. Written evidence from Mr Chris W Drew

PUBLIC SERVICES OMBUDSMAN (WALES) BILL (HL)

Comments From

1. I wish to make the following comments on one aspect of the Bill, specifically the scope and extent of
the work of the Ombudsman.

2. Clause 27 (Listed Authorities) defines the extent of the remit and drives Schedule 3, the definitive list
of public bodies, as well as providing for how that list can be amended to reflect changed circumstances.

3. The overall eVect of the proposed Schedule 3 is to achieve a worthwhile and comprehensive unification
of Ombudsman coverage within the Welsh public sector.

4. The inclusion of Registered Social Landlords, and many education, training, arts and leisure agencies
and boards demonstrates a clear intent to ensure that any corporate bodies that receive large sums of public
money should be included.

5. Many of the Schedule 3 bodies not only receive Government money but also are responsible for
distributing it in accordance with criteria established either by the body itself or its sponsoring body or
department.

6. The above situation can create a system whereby public money is eventually awarded to organisations
that are not subject to the Ombudsman, thereby losing the “trail” of accountability.

7. This could be rectified by including within Schedule 3 some form of enabling authority that made it
possible for any organisation already listed in Schedule 3 to make grants of public money conditional on
that recipient agreeing for their organisation to be subject to the scrutiny of the Ombudsman—ie as though
they were themselves a Schedule 3 body. It would be for the awarding body to determine whether such a
condition was in the public interest, based on the nature, purpose and size of the money granted and the
practicality or desirability of such consequential scrutiny.
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8. One by-product of such an amendment would be to minimise and perhaps even eliminate any need for
future amendments to the Schedule, in that all participants from WAG downwards could enforce
Ombudsman supervision on any organisation that wished to receive public money.

An Independent Member of North Wales Police Authority
An Independent member of Conwy CBC Standards Committee
A Board Member of North Wales Housing Association (A Registered Social Landlord)

21 January 2005
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