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Summary 

Introduction 

British Energy is the largest electricity generator in the United Kingdom, with an annual 
turnover of over £2 billion. Its eight nuclear stations generate approximately 20% of the 
electricity used in England and Wales, and half of that used in Scotland. The 1996 
privatisation raised £2.1 billion for the Government, and British Energy accepted 
responsibility for all its nuclear liabilities, including the disposal of spent nuclear fuels and 
decommissioning of power stations. These liabilities were valued at £5.6 billion on a 
discounted basis to take account of the long period over which they were expected to 
mature. 

Following a period of sustained falling prices for generating electricity, in September 2002 
British Energy declared that it might no longer be able to meet its liabilities as they fell due. 
The Government granted a £410 million credit facility to provide working capital and to 
allow British Energy to stabilise its trading position. In October 2003 British Energy 
formally agreed a restructuring deal with its key creditors and the Government. Under the 
deal the Department of Trade and Industry has assumed £1.7 billion of British Energy 
related liabilities and is ultimately exposed to British Energy’s remaining £3.9 billion 
liabilities.  

In 1998 when reporting on the privatisation, this Committee raised concerns about the 
taxpayer's potential exposure to British Energy's large nuclear liabilities, because the 
Government is ultimately responsible for ensuring the safe management or disposal of 
spent nuclear fuel and for decommissioning nuclear stations.1 We recommended that the 
Department should monitor carefully British Energy's ongoing ability to meet its liabilities 
in full without recourse to the taxpayer. The Department accepted the need to monitor 
these risks2 and, as regards British Energy's financial position, took comfort from the 
dividend payments made to shareholders after privatisation, including the £432 million 
special dividend payment made in 1999. 

On the basis of a Report from the Comptroller and Auditor General,3 we took evidence 
from the Department and British Energy on the extent to which risks originally transferred 
have been accepted back and the adequacy of the Department’s monitoring of British 
Energy’s viability. 

 
1 5th Report from the Committee of Public Accounts, Department of Trade and Industry: The sale of British Energy (HC 

242, Session 1998–99) 

2 Treasury Minute (Cm 4335) on the 5th Report from the Committee of Public Accounts, Department of Trade and 
Industry: The sale of British Energy (HC 242, Session 1998–99)  

3 C&AG’s Report, Risk management: The nuclear liabilities of British Energy plc (HC 264, Session 2003–04) 
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Conclusions and recommendations 

1. Despite retaining, under international treaty obligations, the large residual 
liabilities associated with nuclear power, the Department treated British Energy 
after privatisation as just another company. But the Government’s formal residual 
liability implied that British Energy was in a different situation from any other 
company and the Department needed to behave as a prudent business would in 
managing the residual risk. The Department failed, however, to put in place any 
proper risk management arrangements to protect the taxpayer from these risks as set 
out in our predecessors’ Report. 

2. The Department assumed that privatisation obliged it to distance itself from 
British Energy's potential problems, but that constraint was to a large extent self 
imposed. At privatisation the Department had prepared a risk analysis, which could 
have formed the basis of continuing risk management, but it failed to update this 
analysis, and omitted British Energy from its work underpinning the 1998 White 
Paper on energy for power generation.4  

3. The Department placed too much emphasis on British Energy's dividend 
payments, particularly the £432 million special dividend, as an indicator of its 
financial position. Dividend payments are not necessarily a good indicator of a 
company’s financial health and departments should not rely on them. In the private 
sector financial institutions will make arrangements to prevent companies leaking 
value through paying dividends and other fees to investors where underlying 
performance is poor. The Department should make arrangements in the 
restructured British Energy to avoid the risk that the Company might be weakened 
by excessive distributions to its shareholders. 

4. The Department did not have access to definitive information and in the critical 
two years to early 2002, it was left to British Energy to bring matters to its 
attention. In future where departments are exposed to potential liabilities, they 
should equip themselves with rights of access to company information similar to 
those obtained by financial institutions in a comparable position.  

5. The Department failed to establish a credible overview of British Energy's 
deteriorating financial position, and did little more than gather information. Its 
inaction was compounded by split responsibilities for monitoring British Energy and 
the design of the New Electricity Trading Arrangements. In designing and 
coordinating energy policy it failed to consider the taxpayer’s potential exposure. The 
Department should establish effective oversight of British Energy’s financial position, 
drawing on information from outside and within British Energy and resolving any 
inconsistencies in information at the time they arise.  

6. British Energy executives may receive bonuses as a result of improvements in the 
company's finances accruing from restructuring funded by the taxpayer, 
including the Government's £410 million credit facility. The Department should 

 
4 Conclusions of The review of energy sources for power generation, Government Reply to 4th and 5th Reports of the 

Trade and Industry Committee, Session 1997–98 (Cm 4071) 
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require that financial improvements brought about through its support for 
restructuring are excluded when considering directors' remuneration and bonuses. 
One way such an exclusion could be achieved might be through a memorandum of 
understanding regarding the terms of directors’ contracts overseen by the 
appointment of a partnership director on the remuneration committee. 

7. British Energy’s management did not respond effectively to the changes in the 
electricity market and the Department did not challenge the company's strategic 
direction. British Energy’s failure to invest in domestic electricity supply 
significantly contributed to the company’s eventual difficulties. Where departments 
may have to bear residual liabilities from private companies, they should undertake 
strategic benchmarking of the company against its major competitors and seek 
explanations for significant variations as a matter of course. In future where 
departments face significant risks reverting back to them, they should consider 
whether a Public Private Partnership, with its closer relationships between 
departments and the private sector and scope for joint risk management, would 
provide a more appropriate arrangement than privatisation. 
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1 The extent to which risks originally 
transferred have been accepted back 
1. British Energy was privatised in 1996. Through a combination of share sales and debt 
repayment by British Energy, the Government received £2.1 billion. As part of the 
privatisation process the Government transferred £5.6 billion of nuclear liabilities from the 
taxpayer to the private sector (Figure 1). The liabilities are expected to mature over a long 
period with power stations having lives of 40 years or more. If these liabilities were to 
crystallise earlier than expected, they would cost more – possibly as much as £14 billion. 
International law requires that the Government must bear the responsibility and hence 
meet the costs where no third party under its domestic law can discharge its obligations in 
respect of nuclear safety.5 

Figure 1: The nuclear liabilities of British Energy plc 

As at 31 March 1996  
Undiscounted 
£bn 

Discounted 
£bn 

Fuel costs 
-reprocessing and storage of spent fuel and related by 
products 
-management of intermediate and high level waste 

 
 
8.4 
1.4 

 
 
4.6 
0.3 

Sub total 9.8 4.9 
Decommissioning 
-station decommissioning 
-management of intermediate and high level waste 

 
3.4 
0.8 

 
0.6 
0.1 

Sub total 4.2 0.7 
Total 14.0 5.6 
 
At privatisation British Energy took on liabilities valued at £5.6 billion which are due to mature over 
a number of years. The liabilities would be valued at £14 billion if they matured tomorrow. 
 
Source: C&AG’s Report, Figure 4 
 

2. To finance the liabilities for decommissioning nuclear power stations, at privatisation 
the Government established the Nuclear Generation Decommissioning Fund, through an 
initial payment of £228 million from the state owned predecessor companies to British 
Energy. To meet the full £3.4 billion cost of station decommissioning,6 the Fund will 
depend on investment returns and contributions from British Energy. The Fund is 
currently worth between £300 million and £400 million.7 British Energy was to meet all 
other nuclear liabilities such as nuclear fuel costs from its operating cash flows. 

3. As a result of changes in the electricity markets and a sustained period of falling prices 
for generating electricity, British Energy faced serious financial difficulties. In 2002 British 
Energy's financial problems came to a head. In May 2002 it warned the Department of its 
difficulties and in September 2002 it announced that it might no longer be able to meet its 
liabilities. The Department took back £1.7 billion of nuclear liabilities8 as part of ongoing 
 
5 C&AG’s Report, para 1.1 

6 This cost is based on the current planned closure dates of British Energy’s stations. 

7 The exact value changes with the day-to-day changes in the value of its investments; Q 84 

8 Q 3 
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restructuring of all nuclear liabilities in the UK from British Energy, British Nuclear Fuels 
and the Ministry of Defence. All liabilities will be transferred to a new public body, the 
Nuclear Decommissioning Authority. If British Energy were to become insolvent and 
station closures occurred sooner than planned, all the liabilities would mature earlier. The 
cost of nuclear liabilities, less the value of the Nuclear Generation Decommissioning Fund, 
would then fall to the Government. 

4. As part of its support to British Energy, in September 2002 the Government provided a 
£410 million Credit Facility Agreement. Extending credit facilities has provided breathing 
space, enabling British Energy to plan its restructuring but there is a risk that 
improvements flowing from Government support might be used to calculate bonuses for 
directors.9 To avoid such a situation occurring, a memorandum of understanding could be 
drawn up requiring British Energy to insert appropriate terms into its directors’ contracts. 
The memorandum might also require British Energy’s board to consider explicitly the 
performance of directors in addition to the benefit arising from Government intervention. 
Such work could be led by a partnership director, similar to those established at the time of 
the public private partnership for National Air Traffic Services Ltd.10 

 
9 Qq 148–149 

10 C&AG’s Report, The public private partnership for National Air Traffic Services Ltd (HC 1096, Session 2001–02) para 
4.7 
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2 The adequacy of the Department of 
Trade and Industry’s monitoring 
5. When we examined the sale of British Energy in 1998,11 we raised concerns about the 
taxpayer's financial exposure to British Energy's nuclear liabilities. We recommended that 
the Department should monitor carefully the company's ongoing ability to meet its 
liabilities without recourse to the taxpayer. In the Treasury Minute response the 
Department accepted our recommendations (Figure 2).  

Figure 2: Summary of the Committee’s previous recommendations 

PAC Treasury Minute 
In 1998 the Committee recommended that the 
Department: 

The Department responded: 

 monitors carefully the company's ongoing ability 
to meet its liabilities without recourse to the 
taxpayer; 

 should monitor the progress of the nuclear 
industry in developing its technologies for 
undertaking decommissioning; 

 The Department will continue to 
monitor carefully as recommended the 
company's ability to meet its liabilities 
and the development of technologies 
for the disposal of waste.  

 maintains communication with the key parties 
responsible for monitoring the level and 
financing of nuclear liabilities: British Energy, 
The Nuclear Installations Inspectorate and the 
Nuclear Generation Decommissioning Fund's 
Trustees. In this way, the Department can assure 
itself that all parties are focused closely on the 
best means of managing nuclear uncertainties 
and financial risks.  

 The Department notes the 
Committee's conclusions. The 
Department already maintains close 
communications with British Energy, 
the Nuclear Industries Inspectorate 
and the trustees of the Nuclear 
Decommissioning Fund with a view to 
ensuring this and other objectives. 

 
Source: 5th Report from the Committee of Public Accounts, The sale of British Energy (HC 242 , 1998–99), and the 
Treasury Minute to the Report (Cm 4335) 

6. Given the Department’s commitments and the size of its potential exposure, we would 
have expected the Department to undertake a significant amount of risk management 
activity. Since privatisation, however, the Department has treated British Energy no 
differently to any other company.12 The Department took a narrow view of monitoring. 
Before the New Electricity Trading Arrangements13 were introduced, it stood back from 
the company. Part of its rationale for this was the size of British Energy, which represents 
87% of the nuclear sector.14 The Department also considered that support of the nuclear 
sector might be construed as state aid to British Energy.15 

7. As part of the privatisation the Department had developed a financial model of British 
Energy's future revenues to 2035 and compared these revenues with the then best estimates 
of the size and timing of liabilities. After privatisation, however, the Department 
considered it inappropriate to conduct ongoing analysis of the ability of British Energy to 

 
11 5th Report from the Committee of Public Accounts, Department of Trade and Industry: The sale of British Energy (HC 

242, Session 1998–99) 

12 Q 37 

13 The New Electricity Trading Arrangements, introduced in March 2001 

14 C&AG’s Report, Figure 3 

15 Q 51 
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generate sufficient cash to be able to meet its future liabilities and abandoned its modelling 
work.16 The Department also omitted British Energy from its analysis for its 1998 energy 
White Paper,17 despite its forecasts showing a 50% fall in the power generation industry’s 
profits.18 The White Paper considered that nuclear fuel would play a decreasing role in 
energy generation. The Department did not address the implications this would have for 
British Energy’s ability to fund its nuclear liabilities and the risks of these liabilities 
returning to the taxpayer. 

8. In the decisive period between 2000 and 2002, the Department relied on publicly 
available information. Some analysts considered that British Energy could face 
difficulties.19 Others were more upbeat, pointing to profits from overseas ventures and the 
potential for a recovery in prices. The Department did not come to its own view on the 
potential impact for British Energy and only attempted to establish the true state of British 
Energy from its internal information when prompted by an invitation from the company 
in early 2002.20 The Department did not put in place the formal access rights and regular 
reporting which financial institutions insist on when facing similar potential liabilities.21 

9. Between 1998 and 2000 British Energy made a number of unsuccessful offers for 
domestic electricity supply companies. On two occasions it was outbid by Electricité de 
France. This inability to achieve vertical integration significantly contributed to British 
Energy’s eventual difficulties.22Whilst it was unsuccessfully trying to purchase a supply 
business, British Energy returned £432 million to shareholders through a special dividend 
and purchase of shares.23 In May 1999 British Energy signalled the special dividend. The 
arrangement was that registered shareholders in August 1999 would receive payment in 
October. During the period from May to August, British Energy’s share price fell by 13% 
(Figure 3) compared with the 3% fall in the FTSE. But for the special dividend, British 
Energy's share price might well have fallen further.24 

 
16 C&AG’s Report, para 2.1 

17 Conclusions of The review of energy sources for power generation, Government Reply to 4th and 5th Reports of the 
Trade and Industry Committee, Session 1997–98 (Cm 4071, Chapter 10) 

18 Q 139 

19 Qq 74, 104–105 

20 Q 113 

21 Qq 37, 50, 66, 70, 74–77, 112 

22 C&AG’s Report, para 2.18 

23 Q 10 

24 Qq 10–18 
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Figure 3: British Energy’s share price 1996–2003 

British Energy share price
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The special dividend of 1999 did not significantly affect British Energy’s share price. 
 
Source: British Energy 

10. The Department took significant comfort from British Energy’s payment of 
dividends.25 Dividends are set for a number of reasons, however, such as meeting 
expectations of investors, and are not in themselves necessarily a good indicator of a 
company’s state of financial health. In the private sector financial institutions exposed to a 
company will have arrangements such as guarantee agreements to ensure that dividends do 
not damage the overall health of the company.26 The Department’s distancing from British 
Energy meant that it was not in a position to question the company and protect the 
taxpayer’s position.27 

11. Had the Department undertaken strategic benchmarking of British Energy against its 
competitors it would have known that other generating companies were acquiring supply 
companies. It could then have questioned closely British Energy’s strategy. A Public Private 
Partnerships arrangement, with its closer relationships between departments and the 
private sector and scope for joint risk management, may better facilitate such work and 
may be more appropriate in future transactions where there are significant risks to the 
taxpayer.28 

 
25 C&AG’s Report, para 3.21 

26 ibid, para 3.28 

27 Q 135 

28 Q 136 
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12. After privatisation the Department split responsibilities for monitoring British Energy 
and developing the New Electricity Trading Arrangements.29 Because the Department was 
not effectively managing the risk to the taxpayer of its exposure to British Energy,30 it did 
not bring its exposure to the attention of other departments whose actions impacted on the 
electricity industry.31 The New Electricity Trading Arrangements, together with a new 
rating regime32 and the Climate Change Levy,33 were therefore introduced without full 
consideration of their impact on British Energy and the possible consequences for the 
taxpayer.34  

 
29 C&AG’s Report, para 3.3 

30 Q 123 

31 Q 80 

32 Q 125 

33 Q 122 

34 Q 52 
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Formal minutes 

Monday 28 June 2004 

Members present: 
 

Mr Edward Leigh, in the Chair 
 

Mr Richard Allan 
Mr Richard Bacon 
Mrs Angela Browning 
Mr David Curry 
Mr Ian Davidson 

 Mr Frank Field 
Mr Brian Jenkins 
Jim Sheridan 
Mr Alan Williams 

 
The Committee deliberated. 
 
Draft Report (Risk management: the nuclear liabilities of British Energy plc), proposed by 
the Chairman, brought up and read. 
 
Ordered, That the Chairman’s draft Report be read a second time, paragraph by paragraph. 
 
Paragraphs 1 to 12 read and agreed to. 
 
Conclusions and recommendations read and agreed to. 
 
Summary read and agreed to. 
 
Resolved, That the Report, as amended, be the Thirty-seventh Report of the Committee to 
the House. 
 
Ordered, That the Chairman do make the Report to the House. 
 
Ordered, That the provisions of Standing Order No. 134 (Select Committees (Reports)) be 
applied to the Report. 
 

Adjourned until Wednesday 30 June at 3.30 pm 
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Committee of Public Accounts: Evidence Ev 1

Oral evidence

Taken before the Committee of Public Accounts

on Wednesday 11 February 2004

Members present:

Mr Richard Allan Mr Siôn Simon
Mr Richard Bacon Mr Gerry Steinberg
Jon Cruddas Mr Alan Williams
Mr Brian Jenkins

In the absence of the Chairman, Mr Alan Williams was called to the Chair

Sir John Bourn KCB, Comptroller and Auditor General, National Audit, further examined.

Mr Rob Molan, Second Treasury OYcer of Accounts, HM Treasury, further examined.

REPORT BY THE COMPTROLLER AND AUDITOR GENERAL:

Risk Management: The Nuclear Liabilities of British Energy plc (HC 264)

Witnesses: Sir Robin Young KCB, Permanent Secretary, Department of Trade and Industry, and Mr Adrian
Montague CBE, Chairman, British Energy, examined.

Q1 Mr Williams: The hearing today is on the risk Q3 Mr Williams: Am I right in saying that the £3.7
management of the nuclear liabilities of British billion that we thought had been transferred at the
Energy plc and our principal witness is Sir Robin time of privatisation is now down to £2 billion and
Young and may I congratulate you, Sir Robin, on that the Department now, as shown in its resource
having such enormous pulling power; you have accounts, has an exposure of £1.7 billion?
clearly developed star status because we never Sir Robin Young: I think those figures are right. I
normally attract an audience of this size. Would you cannot vouch for the absolute accuracy but that
care to introduce your colleague. order of thing, yes.1
Sir Robin Young: Adrian Montague is the Chairman
of British Energy and he is the other witness here
today. Q4 Mr Williams: It is quite a reversal.

Sir Robin Young: Yes.

Q2 Mr Williams: Sir Robin, one of the objectives of
privatisation is risk transfer. How far down the path Q5 Mr Williams: It might not end there either, I
are we now of the risk transfer that we thought had suppose.
been undertaken at the time of privatisation now Sir Robin Young: No. The restructuring is
being transferred back to the Government? conditional on the company proving viable andSir Robin Young: Something obviously depends on

staying viable.whether the restructuring that has been proposed by
the company and which the Government announced
they have accepted does actually happen and that is Q6 Mr Williams: Which is a fascinating
dependent on agreement by the European philosophical conjecture at this point in time.
Commission, as we will come on to discuss during Sir Robin Young: Yes.
the session. The intention and the expectation was
that all the assets and liabilities were to be privatised
and that was a discussion that was had at this Q7 Mr Williams: So, conceivably, you are
Committee when you looked at the NAO Report on potentially open to the maximum risk of taking back
the privatisation of British Energy and it was the full responsibility.
concluded that the Department at that time had Sir Robin Young: That is the maximum risk we
done all it could to make sure that the liabilities face, yes.
would stay in full in the private sector where they
were meant to be. Subsequent to that, as this Report 1 Note by witness: The discounted estimate of £3.7 billion at
demonstrates, things did not work out as expected the time of privatisation as the cost of discharging nuclear

liabilities has not substantially changed. It is therefore notand, in 2002, we did have the oVer of a restructuring
correct to say it has been reduced to £2 billion. The £1.76by the company which we have accepted. The risks
billion to which Mr Williams refers represents theare then split diVerently and some of them indeed Department’s estimate of its current exposure to BE’s

have returned to the public sector where they were to nuclear liabilities discounted at 6% as recognised in its
Consolidated Resource Accounts for 2002–03.begin with.
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Ev 2 Committee of Public Accounts: Evidence

Department of Trade and Industry and British Energy

Q8MrWilliams: We made recommendations to you Q14 Mr Williams: Did it not artificially alter the
share price?in a previous report referred to in paragraph 1.12. At

the time, in the Treasury Minute, the Government Mr Montague: One of the diYculties that certainly I
face in this situation is that I am trying to transposeand you, the Department, paid lip service to the

recommendations we made, but really most of those myself back in time to June 1999 when, as I said, the
company had a diVerent Chairman, and I think thathave not been carried out or followed through.

Sir Robin Young: I do not think that is fair and it is we have to try to view that decision in the context of
the circumstances at the time.certainly not what the Report says. As regards the

monitoring in particular, which was the first one in
paragraph 1.12, we did indeed monitor and the Q15 Mr Williams: Are the consequences not that
Reports sets that out. So, if I refer you, in summary you gave the existing shareholders 14 times the
anyway, to paragraph 15 on page 5, that is where the normal dividend, you therefore inflated the market
degree of monitoring which we carried out, exactly value of their shares and thereby induced other
as requested by your Committee, happened. So, future shareholders to pay inflated prices for shares
broadly speaking, the extent of monitoring that eventually were to slump in value. They were
obviously was influenced by the likelihood of action deceived, as the Department was deceived, by that
that that monitoring could lead to. handout.

Mr Montague: I do not believe that that is the case
because, as I said earlier on, this was a paymentQ9 Mr Williams: Yet you have taken a very narrow
which had been signposted the previous year.view of monitoring. You produced yourselves in

1998 your Review of Energy Sources for Power
Generation. In that review, remarkably, you Q16 Mr Williams: That would be reflected in your
omitted British Energy which is the very company share price, would it not?
that probably gave you the most danger in terms of Mr Montague: I believe it was—
risk exposure. Why on earth was it not even included
in the review? Q17 Mr Williams: Would it or would it not?
Sir Robin Young: We consulted British Energy, by Mr Montague: I think it would certainly have been
that stage the privatised company, on that review reflected in the share price.
and they had every opportunity, and no doubt took
it, to make their own case. So, it was not a question Q18 Mr Williams: Therefore, the outcome of that
that they were ignored. We consulted very, very, was that members of the public who subsequently
very widely throughout the energy sector in 1998 purchased were deceived by a false impression of the
and it was for the company of course to respond to financial position of the company.
that consultation, which they did. Mr Montague: No. I believe that the dividend was,

as I say, clearly signposted. It reflected and was seen
Q10 Mr Williams: Can I come to you on this, Mr to reflect a diVerent set of circumstances than those
Montague. In paragraph 3.21 on page 27, it is that subsequently developed. I do not believe that
pointed out that you, in 1999, paid a special dividend future shareholders were misled because the
of £432 million. That was a fairly massive payment of that dividend was reflected in the price
distribution. Why? and in fact, at the time—
Mr Montague: In the previous year, the Chairman at
the time had given, I think informal assurances, but Q19 Mr Williams: I am sorry, that just does not
quite clear assurances to the shareholders, make sense. Look at paragraph 3.21 of this Report
predominantly the city shareholders, that, if it was where it deals with the special distribution and the
felt that the company had surplus capital at the time, normal distribution. “Both the Department and
we would return it to shareholders. So, the dividend British Nuclear Fuels plc concluded from this that
payment that was made at that time was in discharge British Energy’s situation was not as serious as the
of those assurances. Company was claiming.” You are claiming a serious

situation and, at the same time, you were dispersing
Q11 Mr Williams: How would it compare with the money with the largesse that is beyond
normal dividend in your experience? In May 2002, comprehension and therefore you really misled
there was what was described as a full dividend and people, in subsequent periods, into paying inflated
that was just £31 million. prices for the shares.
Mr Montague: Yes. It was clearly a return of capital Mr Montague: No, I do not believe that is the case,
to the shareholders; it was much more substantial with respect.
than you would expect in the case of an ordinary
dividend. Q20 Mr Williams: Try and explain how it cannot be.

How can it be anything else?
Q12 Mr Williams: It was more than 14 times the Mr Montague: Can I draw your attention to the
normal dividend. timing of this because the special dividend was
Mr Montague: Yes. declared in May 1999. This was at a time well before

the new trading arrangements for the electricity
market, which were the cause of many of theQ13 Mr Williams: Was it not irresponsible?

Mr Montague: No, I do not believe that it was company’s diYculties and before those new trading
arrangements had been introduced. So, at the time,irresponsible.
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this was a dividend that reflected the way in which way as other generators in the marketplace were in
distress. This was a much greater than expectedthe company had developed its operations in the

years before the new trading arrangements. decline in prices. So, the company at the time spoke
to the DTI, the Chairman wrote to the DTI, to startTherefore, I think that you cannot draw the

inferences which I believe you were trying to draw a process of discussing with the DTI the implications
of this fall in prices for the company. Life had to gothat we had produced a dividend that was

misleading to future shareholders. It was clearly on as normal; we had nuclear power plants to
operate; we were trying to reduce the costs in thosesignposted.
plants; and we were trying to increase production.
There was an international strategy to become aQ21 Mr Williams: Sir Robin, do you think that the
nuclear operator in nuclear plants overseas. So, lifestructure in your Department was appropriate to
was going on as normal. I do not recognise yourensure that you had an adequate degree of
description of tricks or saying one thing to one partymonitoring throughout these crucial early years?
and one thing to another. I think there was aSir Robin Young: Yes, I do. If I can refer you again
consistent presentation to the Government side ofto paragraph 15, there were three periods, as it were,
the diYculties the company faced throughout thisof this: the period immediately after privatisation up
period.to early 2000, then 2000 to 2002 and then after 2002.

So, what we did was, when the company was
generating a lot of cash in the way you have just Q24 Mr Allan: I gained my impression from the
referred, we monitored it quite lightly and did not set Report itself. In paragraph 3.19, it tells us, “In
up any special unit to monitor the company because contrast to generally positive analyst statements,
the company was generating cash. Then, when the British Energy’s representations to the Department
first storm cones were erected, as it were, in May focused much more on the threat from falling
2000 when the then Chairman wrote in warning us wholesale electricity prices.” In gentle speak, that is
that things were looking less good, we then started saying that the company was saying to the
forming teams and finally we formed a special unit Department it had a serious problem.
after March 2002. In other words, we responded Mr Montague: Indeed.
organisationally to the financial circumstances of
the company.

Q25 Mr Allan: And saying to the market that it did
not and I can understand why it would want to doQ22 Mr Allan: Just to pick up on Mr Williams’s
that.point, at paragraph 3.21 we are told, “British Energy
Mr Montague: No.had seriously considered cutting the 2002 dividend.

However when the Company had cut its 2000
dividend by 50%, its share price had fallen by 15% in Q26 Mr Williams: Can I just take you up on one

point given in answer which is not correct. You saida single day.” It does look like there was a period of
perhaps two years in 2000 and 2002 where British that you expected 10% but, in paragraph 7, it makes

it clear that the Department considered that theEnergy was pulling all the corporate tricks it could
to sustain the share price at the same time as going price reductions was of at least 10% to 15%, 10%

being the lower parameter, so at least 10–15% werecap in hand to the DTI saying, “We are nearly
bankrupt” and that does seem to have ended up likely, not just remotely possible but were likely, and

yet you talk about the lower figure as if that was theresulting in the taxpayers’ liability. Early action
could have been taken had that strategy not been maximum you had to contemplate where clearly it

could have been way above 15%.followed. Do you now think that was mistaken?
Mr Montague: I think that you need to view these Mr Montague: I think it was the general expectation,

not just of the DTI but also of Ofgem who werethings, as I say, in the context of the circumstances
at the time. quoted at the time of expecting around 10%. That, I

think, was the broad consensus in the market at thisThe Committee suspended from 3.47 pm to 3.54 pm
stage. It is true that the Report refers to a bandfor a division in the House.
between 10% and 15% and I am sure that that is
correct. The point I was trying to draw was thatQ23 Mr Allan: Mr Montague, I was hoping that you
there was a contrast between expectations of 10%were going to explain the strategy of the company
and 15% and the eventual decline of 40%.telling the market that everything was fine from one

side of its mouth while telling the Department that
everything was terrible out of the other side of its Q27 Mr Williams: Why was the Department right in

thinking 10% to 15% and you wrong thinking ofmouth between 2000 and 2002.
Mr Montague: I think you chose the start of this only 10%? It does not make sense. The Department

was slightly more realistic than you were.question in 2000. I think you need to put 2000 in the
context of what had happened before then because, Mr Montague: No, I am not suggesting to you that

there was a diVerence of opinion within the industry.in 2000, the new trading arrangements were coming
into force. The price of power in the wholesale I think there was a general consensus at the time that

the prices were likely to take a reduction of 10% ormarkets had already started a significant decline, a
decline which was initially forecast to be just 10% 15%. That was the expectation. I am contrasting that

small reduction with the serious collapse thatbut, in the event, turned out to reach a maximum of
40%. So, the company was in distress in the same eventually ensued.
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Q28 Mr Williams: Following on, Sir Robin, you problems. We are told quite clearly in paragraph
3.18 that British Energy originally approached thesigned up to this document.

Sir Robin Young: Indeed. Department in Spring 2000 but that the Department
continued to rely mainly on publicly available and
market information. In other words, it was believingQ29 Mr Williams: Your colleague is trying to
the analysts who, as we have seen from other cases,disassociate himself with what you signed up to here.
often have a vested interest in talking up companiesThe Department—and these are the words you are
beyond their actual status. It does seem very peculiarsigning up to—considered that reductions of at least
that civil servants who are supposed to be guarding10% to 15% were likely. Were you not alarmed that
the taxpayers’ interests were relying on marketan industrial consensus seemed to be way, way
information rather than doing anything morebelow what you were expecting to be the least?
fundamental when a company which carries hugeSir Robin Young: I do not think that is what Adrian
taxpayer liability came to them. Can you explainMontague was saying. There was a consensus that
that.there were going to be reductions. We did indeed
Sir Robin Young: Certainly. During that secondestimate it at that time as 10–15%. I think Adrian
period of monitoring, we were having much moreMontague was saying that it was within that range,
regular discussions with the company, that isI suppose hoping that it would be at the lower end of
between May 2000 and early 2002, so it was not thatthat range.
we were purely relying on the market, we were
actually talking to the company much moreQ30MrWilliams:Right at the bottom of that range.
frequently. As the Report sets out, the company wasSir Robin Young: If that is what it was.
asking us to do two or three things which are set outMr Montague: I think that, contrasted with a 40%
in the Report earlier in part 3. So, we were notcollapse, the diVerence between 10 and 15, although
getting the impression, nor was it the case, that it wassignificant, is not so startling.
an immediate collapse that was just around the
corner at that stage. They were asking us forQ31Mr Williams: That is a statement of the obvious
particular things—and it is quite common forbut you still were manifestly at least 15% wrong even
companies to ask the DTI for particular things—on the Government’s assessment. The minimum was
involving lower taxation, one local taxation and one10%, the maximum they regarded as likely was 15%
national taxation. Those were the things they wereand you have gone for the very lower figure.
asking for. That was the discussion we were havingMr Montague: No, I do not think I suggested that. I
with the company and it was a perfectly goodsaid there was a general consensus that there would
discussion and there is nothing wrong with abe a reduction in prices of around 10%. If I neglected
company asking for that sort of help and there isto include 10% to 15% as a band of around 10%, then
nothing wrong with us taking it up with the relevantI am sorry. I think it was clear that a relatively small
department. That was what was going on.reduction in prices was likely to ensue.

Q32 Mr Allan: When did the scale of the price levels Q34 Mr Allan: It looks much more stark because it
become clear to you and that you were heading to speaks of the year 2000 in particular, so it is being
20%-plus? At what point did you start to revise your highlighted by the C&AG. “In particular the
opinions? Department made use of brokers’ investment
Mr Montague: If you look at what actually analysis as a source of information regarding British
happened in the wholesale market, if we can turn Energy’s financial health.” This is following the
perhaps to the charts you will find on page 19 of the initial approach in 2000 and all the way up to 2002.
Report, you will see then that the decline was In 2002, we are told that, because of this payment of
progressive after the new trading arrangements were the dividend, the Department concluded that British
introduced in March 2001 and they had come down Energy’s situation was not as serious as the company
from a peak under the old system which was arrived was claiming. In other words, it missed a critical
at in October 1999, and can I point out, just to come window of two years when these other strategies like
back on a point that Mr Williams mentioned earlier building the retail market and so on could have
on, that that was a significant period after the first worked. The Department seems to have been pretty
large dividend, to which reference has been made deaf as to what was going on and simply picked up
here. So, that dividend was paid at the time when the analysts’ reports and these paragraphs seem to
prices were high. Prices started their decline when spell that out in terms.
the shape of the new trading arrangements became Sir Robin Young: We were the ones hearing what the
apparent. That decline accelerated after the company was saying and the company was not
introduction of those arrangements in March 2001. saying at that time, nor did it have the evidence so to
That was the point at which discussions with the do, that collapse was imminent. Whereas, when it
DTI, prompted by British Energy, were already did start saying that, which was early 2002, we
under way. responded very diVerently. So, when they said

certain things to us, we responded and, when they
said other things to us, namely, “Can we have theseQ33 Mr Allan: If I can turn to the Department’s role
three bits of help?” we responded by looking at thosebecause, in a sense, that is where we are really
three bits of help or whatever number of things theyinterested because, unlike TXU or somebody, when

British Energy has problems, the taxpayer has wanted. Of course, it is relevant to what the market
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was saying because remember that the risk we are Q37 Mr Allan: The thread throughout the Report
seems to be that the DTI was treating British Energylooking at is them not having enough money to meet

their liabilities and the fact that they did have just like any other energy company and that is the
part which subsequent events have shown wasenough money to pay dividends and that the

marketplace was at least divided on it was relevant incorrect, in a sense. To treat them just like any other
company was irresponsible in the sense that theto us because it meant that they had enough money

to meet their liabilities. That is the risk I am looking liabilities that potentially would come from British
Energy were of a wholly diVerent order from anyat, not anything about the future. I am concerned

that they are paying for their liabilities and they were that would come from the collapse of any other
energy company.paying for their liabilities at that time.
Sir Robin Young: You are quite right that we had
given the company the assets and liabilities and they

Q35 Mr Allan: To follow on this matter, if you flick were their assets and their liabilities and therefore it
back to paragraph 2.1—and having read through was for them to model and prepare their response to
the Report, there is a thread running through it— the emerging picture—that was our view—and for
that paragraph tells us, “The Department did not us to second guess them and second guess the
update or revisit the modelling work it had various strategies which the Report sets out they did
assembled at the time of privatisation in the light of try to adopt to avoid what actually happened, would
these changes.” These are predicted changes in the be, I think, wrong. This was a privatised company;
electricity market for which the Department is we had given them the responsibility of taking these
responsible. “The Department considered it would decisions; it was not for us to say, “Go to America”
have been inappropriate to have undertaken or “Don’t go to America”, “Try and buy up some
ongoing modelling of a private company.” This is retail” or “Don’t try and buy up retail.” That was
not any private company. This is not TXU or not our job as we saw it and nor as the privatisation
Centrica, this is a private company with liabilities had it.
that fall back on the taxpayer. Again, we seem to see
a trend throughout of the Department, which from Q38 Mr Steinberg: Sir Robin, the whole
our point of view is the guardian of taxpayers’ privatisation has been a complete disaster, has it
money and who were supposed to be doing the work, not? It has been handed absolutely disastrously by
appearing very reluctant to engage in the serious your department.
work that was needed. Sir Robin Young: I think that is very unfair and—
Sir Robin Young: I do not think that is right and it is
not what the Report says either. If you look at

Q39 Mr Steinberg: No, it is not unfair and I will tellparagraph 3.15, we consulted, amongst others,
you why. What amazes me about permanentBritish Energy about the changes that were
secretaries who come here is that they seem to haveenvisaged and, if I can quote from paragraph 3.15,
a diVerent interpretation of the reports that we get—“British Energy’s stance was not to oppose the is it not funny that my line of questioning is exactlychanges but to question their timing . . .” etc. “As the same line of questioning as Mr Allan’s; I followlate as December 1999 British Energy still expressed exactly the same line and will follow it—and yet youconfidence . . .” etc “. . . could cope with the see it in a completely diVerent way. I find it amazing.

reduction of 10–20% . . .” to pick up a wider range. Sometimes I wonder whether we get the same
So, we were consulting with the company which had reports.
all its modelling capacity available to it and we were Sir Robin Young: The reason that I said it was unfair
consulting lots of others and, of course, this was because—
Committee has just looked into the way in which we
introduced the new electricity trading arrangements

Q40 Mr Steinberg: If you read this Report, it is aand, as recently as four months ago, this
disaster and you are responsible, or your departmentCommittee’s report praised us really for the way in
is, for making such a disaster.which we brought in the trading arrangements and
Sir Robin Young: The reason that I say it was unfairits complaint, if I remind you, was really that the
is that, in paragraph 2, it refers to the NAO Reportprice reductions did not come through to the
on the privatisation of British Energy and itdomestic sector as much as it did to the others.
“recognised that the Department created British
Energy as a robust company, obtaining a high
degree of assurance that British Energy would haveQ36 Mr Allan: There was not a team sitting there in
the capacity to meet its nuclear liabilities . . .” Thatthe DTI specifically saying, “British Energy are
was the NAO Report, this Committee considered itdiVerent.” We can talk about the generality of the
and no one said that we had, as it were, donemarket, but what was diVerent here was this
privatisation wrongly. That is all I was saying. I ameventual liability and it strikes me that—
of course not saying that it is—Sir Robin Young: There was a team bringing in the

arrangements which consulted widely in the sector
including British Energy. As the Report again made Q41 Mr Steinberg: It is a little bit diVerent saying
clear, there was nothing inevitable about the new that you did the privatisation correctly but how you
arrangements leading to the eventual collapse of the actually then carried out, in the ensuing years, your
company. That was not inevitable at all as the relationship with British Energy clearly shows how

you cocked it up, to be quite honest with you. MrReport makes clear.
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Montague, you are a busy man, are you not? You to the Government balance sheet, but we do not
expect any ongoing financial support from theare Chairman of British Energy; you are Deputy

Chairman of Network Rail; you are Chairman Government.
designate of Infrastructure Investors; you are
leading the Government’s review of Crossrail; you Q49 Mr Steinberg: Mr Williams asked you about
are Chairman of Michael Page International; and dividends paid presumably before you were there
you are a non-executive director of CellMark AB. under the old regime. What dividends have been
How many days a week do you put into British paid our recently? When was the last dividend paid
Energy? out?
Mr Montague: About two or two-and-a-half. Mr Montague: The last dividend was in May 2002

before the collapse. There have been none recently.
Q42 Mr Steinberg: So, there are about 12 days in a
week!

Q50 Mr Steinberg: Sir Robin, getting back to whatMr Montague: I am a non-executive chairman.
we are talking about originally, you were quoting
paragraph 15 to Mr Williams. However, you did notQ43 Mr Steinberg: How much do you get paid for
continue to quote the paragraph because, if you haddoing the job?
quoted the second little point, you will see that itMr Montague: I get paid a basic fee of £150,000 a
says, “The period from Spring 2000 to early 2002,year. During the reconstruction period where, on
when the Department, uncertain in the face of mixedmany occasions, I have been working seven days a
messages from the Company therefore increased itsweek, I get—
monitoring of the risks, trying to understand the real
extent of the Company’s diYculties from outside,

Q44 Mr Steinberg: Do you not think you should be and decided to ‘wait and see.’” That is a diVerent sort
the full-time Chairman of British Energy? of impression than you have given certainly me, I do
Mr Montague: I think that the Chief Executive and not know about the rest of the Committee. That was
I have an arrangement under which he is very much a little like an ostrich putting its head in the sand
full time and I am there whenever the company hoping that somebody else would solve it, but
needs me. nobody else did solve it, did they? They had to come

back to you, did they not? Just look at the appendix
Q45 Mr Steinberg: How much is the taxpayer 2 on page 39 and if we look from March 2000, “31
putting into British Energy at the moment? March 2000 Chairman of British Energy advises
Mr Montague: At the moment, the taxpayer has, Ministers of a major reverse to the fortunes of the
through the Department of Trade and Industry, Company, due to a 20% fall in prices and the
advanced a loan to the company which was diYculty of finding further cost reductions given an
originally a maximum of £410 million.2 At the ‘increasingly tough line’ by safety regulators.” Then,
moment, it has been reduced to £200 million and our “28 April 2000 British Energy Directors obtain
drawings on that loan, the actual money we have meeting with Departmental oYcials, and highlight
had from taxpayers at the moment, are very small. I British Energy’s need for concessions on the Climate
do not have the exact figure. Change Levy and in the cost of services from British

Nuclear Fuels . . .” Then we go on to, “May 2000
Q46 Mr Steinberg: I think it is important that we British Energy Chairman formally raises Climate
know. Change Levy . . . is a matter for Treasury . . .” who
Mr Montague: I think it is at the moment zero. have a lot to answer for as well—I hope he is not

sitting there hiding behind his Report! Perhaps he
could tell us why they did not do something about itQ47MrAllan: So, you have not borrowed anything?

Mr Montague: Not at the moment. as well—“. . . declining to become directly
involved . . .” Then, “June 2000 Department
concludes from review of brokers’ reports thatQ48 Mr Steinberg: Do you intend to borrow
British Energy ‘might be overdoing the gloom.’” Itanything?
just reads like a disaster. Anybody with any sort ofMr Montague: This is a loan which is due to expire
knowledge or anybody with any commonsensewhen our reconstruction is completed. At the time
would have looked at this and thought, bloody hell,the reconstruction becomes eVective, we will have
something is wrong here, but you did not, you justthe new arrangements with Government under
sat in your department, buried your heads in thewhich some of these liabilities will be taken back on
sand and let British Energy get into more and more
trouble, even though you were being warned that2 Note by witness: ACredit FacilityAgreement of £410million

was originally extended to British Energy on the there was going to be a catastrophe, that there was
9 September 2002. This loan facility, repayable with interest, going to be a disaster. Why?
was put in place to cover working capital requirements and Sir Robin Young: That is not a description that Icash collateral for trading. On 26 September 2002, this

recognise from this Report. As I said, between Mayfacility was increased to £650 million, which was reduced
down to £200 million on 7th March 2003 following the sale 2000 and early 2002, we had hugely upped our
of BE’s Canadian assets. The CFA was raised temporarily monitoring and discussions with the company. The
on the 27 November 2003 to £275 million, but then reverted company asked for three or four things includingto £200 million on the 23 December following the sale of

things to do with local taxation and nationalBE’s US assets. There are currently no drawings under the
CFA. taxation and, as I was saying in reply to Mr Allen,
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those are discussions we took up with the relevant should intervene and pay it a special thing, which
would be a subsidy from the taxpayer straight to thedepartments. This was not an emergency, it was not,

in our view or in the view of most of the people in the shareholder. That is really what you are suggesting.
market place, inevitable that the company was at
that stage going to go bust. You will remember also Q55 Mr Steinberg: No, I am not—
that we cannot, as a department, intervene on behalf Sir Robin Young: And, if I may say so, that is the
of a single private company, it is not policy and that wrong policy.
would be unfair—

Q56 Mr Steinberg: Mr Williams questioned you on
the payment of dividends. It was quite outrageousQ51 Mr Steinberg: This is not a normal private
that they paid a dividend in the first placecompany, is it? It is a nuclear company which could
considering that they were going down the drain andhave disastrous eVects on the general public not only
here they were paying out a dividend bigger thanin terms of what might happen if anything went
they had ever paid before. I am not for one momentreally, really wrong, but in terms of the actual
suggesting that they should be paying out dividends,amount of money that it is costing. It is not Marks
what I am suggesting is that you should have beenand Spencer, I agree with you, but you treated it as
seeing that in fact the company was being runthough it was Marks and Spencer or an ordinary
properly, which clearly it was not and it was goingprivate company, that is the whole point.
down the drain. It was millions of pounds in the red.Sir Robin Young: That is the point. It is set up as a
Sir Robin Young: Just to pursue my earlier point,private company. We are not allowed to give it state
you were suggesting that earlier Governmentaid without getting permission from the European
intervention by way of payment from the taxpayerCommission and, if we do help in any way, the first
to this private company should have happenedpeople to complain would be its competitors. We
earlier. I was arguing that that is a straightforwardhave set up a marketplace for energy supply as this
subsidy from the taxpayer to the shareholder whichCommittee knows because it has done the NETA
I would expect this Committee to criticise—report, the New Electricity Trading Arrangements

Report. It was deliberately set up as a market which
Q57MrSteinberg:No, it was not because you wouldmeans that the Department cannot intervene on
not pay the dividend—behalf of a single firm. It just cannot.
Sir Robin Young: . . . and I am also arguing—

Q52 Mr Steinberg: Do you not feel as though you Q58 Mr Steinberg: Who said anything about paying
have a responsibility to say to, say, Ofgem, the dividends? I did not mention paying dividends, you
Treasury, the Deputy Prime Minister’s OYce and did.
the Health & Safety Executive, “Look, we are Sir Robin Young: The company to whom you are
treating this company as an ordinary private suggesting we should have made early interventions
company and, frankly, they are not.” Even when and payments from the Exchequer was a company
they came along, as I work it out from the Report, which, at that time, was paying out dividends. That
they were not being treated as an ordinary private is a factual statement.
company. For example, the Report says that other
energy companies get rate relief. When they came Q59 Mr Steinberg: Right.
along and asked you for rate relief, you referred Sir Robin Young: So, it would have been the case
them to John Prescott’s Department and it was that—
refused. You then referred them to the Treasury
Department as far as Climate Change Levy relief Q60 Mr Steinberg: Wrongly.
was concerned and they refused. What was going on Sir Robin Young: Rightly or wrongly, so the
here is quite incredible. Here is a company going taxpayers’ money would be a straight subsidy to the
down the drain. It would probably not have cost shareholder. Moreover, it would have admitted that
more to the taxpayer in the long run for you to have the company was going under and produced a
given them some sort of refund on climate energy at distorting Exchequer subsidy to a particular
the Treasury, but you did not. Quite honestly, it company, which is illegal under the State Aid
makes an incredible story of incompetence. Regulations.
Sir Robin Young: I am surprised at this line of
questioning. This was a company which— Q61 Mr Steinberg: But you have done it now.

Sir Robin Young: We have done it under Rescue and
Restructuring, which is subject to the EuropeanQ53 Mr Steinberg: You are surprised!
Commission and of course have had the complaintsSir Robin Young: This was a company which was a
from other competitors in the marketplace of unfairprivate—
special treatment to this particular company.

Q54 Mr Steinberg: Can I have a look at your report Q62 Mr Williams: Following up on this point about
to see if we have the same report. that incredible dividend of £432 million, you
Sir Robin Young: This is a private company which is indicated that was under pressure from the year
still paying out dividends. You are suggesting, before from your investors, but what you are saying

is that you capitulated to the institutional investorsfrankly, that the Department or the Government
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and you bled money to the fat cats in the city instead mentioned on page 14, which is where the other bit
of insurance that the privatisation brought in was toof keeping it where it should have been as working

capital within the company. advise the company to pay into that fund, which of
course it was doing. If you look at the description ofMr Montague: No, I do not think that is at all a fair

representation of events, if I may say so. The the liabilities on page 12, we were satisfied—and it
was the case that and the Report confirms that—thatdividend was paid well before any of the changes

were introduced that gave rise to the diYculties. it was paying both into the decommissioning fund
for the bottom half of the table of liabilities on tableThere had been specific undertakings given to

shareholders generally. We were not preferring any 4 and it was meeting the liabilities at the top of that
table from its profits.class of shareholder over any other shareholder—

Q63 Mr Williams: It was just that the ones who got Q67 Mr Jenkins: So, we have now established that
the most and kept the most were the institutional the Department was meeting the company?
investors. Sir Robin Young: Yes.
Mr Montague: If you invest more than another
shareholder, you expect to get a proportionate Q68 Mr Jenkins: The privatised company and were
return. in discussions with that privatised company as to its

financial well being to ensure that no liabilities
Q64 Mr Williams: We understand the system but we would have to come from the taxpayer; is that right?
are not sure that you do. Sir Robin Young: It was checking—
Mr Montague: I am doing my best!

Q69 Mr Jenkins: It was not in breach of any
Q65 Mr Williams: You do not seem to understand European legislation.
what we are saying. Sir Robin Young: It was checking that the company
Mr Montague: I am doing my best! was paying for its liabilities in the way that the

privatisation set out.
Q66 Mr Jenkins: Like other members of this
Committee, I have diYculty because, like Mr Allan, Q70 Mr Jenkins: In the second phase “. . . from
Mr Williams and Mr Steinberg, I have the same Spring 2000 to early 2002, when the Department,
report which I have read and we go through it uncertain in the face of mixed message from the
without having the benefit of the departmental Company therefore increased its monitoring of the
expertise in picking up the right phrases and the right risks, trying to understand the real extent of the
words to support the Department. All we are trying Company’s diYculties from outside, and decided to
to do is understand exactly what role the ‘wait and see.’” Wait and see for what exactly?
Department had in overseeing this situation. Quite Sir Robin Young: To see whether the company was
clearly, when you get a privatised industry like the in as great a diYculty as some people were saying.
nuclear industry, we knew it was very diYcult from Most people were saying that the company was not
the start because of the potential liabilities and, in so much diYculty that departmental intervention
because of that potential liability, the Government was needed. Remember, we can only intervene
decided to act almost as underwriter and put under EC law if a firm is in serious diYculty or what
themselves in the front line, that is the taxpayer in the Report calls “publicly evident distress”.
the front line, if anything went wrong with the
industry, as I understand it, and therefore your Q71 Mr Jenkins: I am not asking you to intervene indepartment had the responsibility to monitor, not contravention of EC regulations. What I am askingaid, not finance and not in any way to support by the you to do is to ensure that you yourself and yourway of large sums of money but merely to monitor department went in, discussed with the companythe situation. If I can take you to page 5 and to and established the level of uncertainty, clarified thesomething to which we have already referred in messages and therefore could assess the risk to theparagraph 15, “The Department’s management of taxpayer.the financial risks, to the taxpayer, from British Sir Robin Young: Okay. I give you that assuranceEnergy’s nuclear liabilities evolved during three today.main phases.” The first phase was quite easy. When
the industry was privatised, it went oV very well,

Q72 Mr Jenkins: You decided to wait and see.made large profits within a very good price for its
Sir Robin Young: Yes and I give you that assuranceproduct and therefore it says at the bottom, “The
and that is what the Report says. So, we did indeedDepartment considers that monitoring was
monitor, in the second period in paragraph 15, justproportionate given the apparent success of the
in the way you say. Now, we decided that there wasprivatised Company during the period.” So, if
not evidence—monitoring was proportionate, what monitoring did

you do that was deemed to be proportionate in
that period? Q73 Mr Jenkins: This is where I go wrong—I do not

have my rose-tinted glasses on—because “. . . tryingSir Robin Young: We had regular meetings and
discussions with the company, we checked that they to understand the real extent of the Company’s

diYculties from outside, and decided to ‘wait andwere paying into the Nuclear Generation
Decommissioning Fund, which is the thing see.’” You were not inside the company, you were
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not establishing the full facts from inside the much more robust investigation to flag up the
liabilities and the diYculties because, on thecompany, you were stood outside the company and,

from what I can see, juggling mixed messages. previous page where it says in the last paragraph of
section 12, “The Department in discussions withSir Robin Young: No, I do not think that is right. We

were meeting the company at all levels, ministerial these other agencies whose policies aVected British
Energy, did not specifically draw their attention tolevel and various oYcial levels, so we were with the

company on a monthly or nearly monthly basis. So, the risks posed to the taxpayer by British Energy’s
nuclear liabilities.” The Department did not informwe were with the company and speaking with the

company about their prospects. So, we were going to the other agencies, “Look, we have a problem here.
We had better start dealing with it.” You did not talkthe company and asking about their prospects and

we were discussing with them the two or three things to them.
Sir Robin Young: We certainly did regularly talk tothat they wanted from us.
all these agencies.

Q74 Mr Jenkins: Let us take the third phase because
Q80 Mr Jenkins: And you flagged up the liabilitythe third phase is “. . . from March to September
and risk?2002, when the Department’s advisers”—correct me
Sir Robin Young: No because, at that stage—if I am wrong here—“having for the first time looked

inside British Energy . . .” That is “. . . having for the
first time looked inside British Energy . . .” Is this Q81 Mr Jenkins: That is your job.
report wrong or have you been misleading me? Sir Robin Young: Because, at that stage, in our view,
Sir Robin Young: Certainly not. the liabilities were not of suYcient risk for them to

be flagged up.
Q75 Mr Jenkins: You told me just now that, in the
second phase, you were looking inside the company, Q82 Mr Jenkins: So, you totally miscalculated the
you were looking with the department. liabilities.
Sir Robin Young: I hope I said that we were meeting Sir Robin Young: This line of questioning is making
the company on a regular basis at ministerial level it look as if it was clear to everybody that the
and various oYcial levels. So, we were with the company was going under at that early stage. This
company on a monthly basis or nearly monthly report does not say that. It is not my view that that
basis. I hope that I said that. was the case. So, it is not right that it was clear,

inevitable and unavoidable at this early stage that
the thing was going under. Does that make it clearer?Q76 Mr Jenkins: What is the step change from ‘wait
We were trying to establish at what stage theand see’ to looking inside the company?
company was in publicly evident distress and that isSir Robin Young: The information coming from the
why we were meeting the company more and morecompany is then much more urgent. So, at this stage,
and that is why the company finally told us at thethe company tells us, “This is now imminent
beginning of 2000 that it was urgent that we put incollapse.” This is now where a firm is in publicly
our own person in order to get the reconstructionevident distress. Therefore, the firm is in diYculty
arranged.and that was the time where intervention was

possible and likely and that is why we stepped up
our act. Q83 Mr Jenkins: Mr Montague, I see the

decommissioning fund on page 14 at figure 5 where
the fund value has decreased in the last year. Is thisQ77 Mr Jenkins: You stepped up your act?
because some of the fund was tied up in theSir Robin Young: Yes because they told us it was an
marketplace and, as the market values went down,emergency.
so the fund suVered like everybody else in eVect?
Mr Montague: That is correct.Q78 Mr Jenkins: The company was in a highly

vulnerable position due to falling prices. This leads
Q84 Mr Jenkins: If the market comes back and if weto a catalogue of three steps. The first step is that you
get over the magic 5,000, will the fund be lookingwere very much in the hands of the company in what
more robust?they told you and what they said to you. The second
Mr Montague: The fund has already recovered tostep is that you actually did ask the company a few
the tune of a large amount of the deficit. The deficitquestions. The third step is that when the company
has more than halved in the last six months.was in serious diYculties and asked you to come in

and they invited you inside the company to look at
the books and see what was possible. Q85 Mr Jenkins: So, the market will go up and
Sir Robin Young: I think that is it. That seems to be rescue your fund.
entirely right. I do not see why you think it is not. Mr Montague: I think the diYculty is that we are

trying to provide for 100-year liabilities, liabilities
accruing in 100 years, with assets of a much shorterQ79 Mr Jenkins: I think it is not because, if I were
duration.responsible for ensuring taxpayers’ money, I would

have wanted certainly a memorandum of operation
and authority and to go inside the company and Q86Mr Simon: It is interesting that you should have

been talking just now about the 100 years. Sir Robin,ensure for myself that the operations were robust
and, in the second phase, I would have wanted a is it the case that, shortly before BE paid its special
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dividend of £432 million in 1999, it moved rather the NDA has been statistically defined as in the
public sector. It does not mean that the funding isquietly the provisioning date for repository from
not robust.52015 to 2115, eVectively in which case moving the

company’s long-term commitment by a century in
order, very shortly thereafter, to pay short-term cash Q92 Mr Simon: No more than a statistical
out to shareholders? diVerence, it is a diVerence between a segregated
Sir Robin Young: I cannot answer that question. I do fund and part of the consolidated fund, it is a
not know whether Adrian can. government current account eVectively. It is either
Mr Montague: I think I am going to struggle. ring-fenced or it is not and it used to be and now it
Perhaps I can take some advice and come back to it is not.
a little later on.3 Sir Robin Young: Going back to the second part of

your question, the NGDF as on table 5 at page 14,
is fine. Now that the market has come up again, the

Q87 Mr Simon: I think it is quite an important fund is—
question. It seems to me that creating this 100 years
you have just talked about by moving arbitrarily Q93 Mr Simon: Sticking with the NGDF, you areyour provisioning date by a century, it is in fact now saying that the market has come up. When the
exactly what enabled you or part of what enabled next review comes in 2006, are you confident that the
British Energy to pay £432 million of dividend only fund will be okay without the contributing level
three years before it is demanding £410 million having to be increased?
worth of credit from the Government. Sir Robin Young: That would be for the trustees to
Mr Montague: I must say that my knowledge is discover. As you can see we have set it up so that
slightly limited in time because I took over this job every five years the trustees review it. The last time
about 15 months ago. My colleagues have given me they reviewed it they gave it a clean sheet.
a note which I am not sure I follow entirely.

Q94 Mr Simon: If there is a shortfall and BE cannot
pay it who is going to pay it?Q88 Mr Simon: Perhaps we can move on and if you
Sir Robin Young: The Government.can indicate . . .

Mr Montague: I will send you a note.4
Q95 Mr Simon: The Government.
Sir Robin Young: If the restructuring goes through.

Q89Mr Simon: During the privatisation in 1996, the Mr Montague: It may be helpful to add that of
HMG documentation states that the Government’s course these are liabilities which will fall in in 80 or
view was that a segregated fund was the most robust 90 or years’ time, they are quite a long distance away.
mechanism to ensure adequate coverage of future
liabilities, but this is not the case with the new NDA Q96 Mr Simon: I understand that. The fund is
in the Energy Bill which will be financed by a measured in comparison against the projected future
segregated account with actual cash assets contained costs of decommissioning eVectively. If you just bear
in the consolidated fund. So, what has happened to with me, the rate of investment growth assumed by
account for that diVerence in approach? Is that the fund according to the BE accounts suggests 3.5%
eVectively recognition that the BE fund is not real return per annum which compared with the rate
robust? This is more directed towards Sir Robin who of 2.5% for index-linked government gilts therefore
has more of an overall view. implies a risk-based element to the investment return
Mr Montague: Can I describe the previous Nuclear targeted by the fund. Given the nature of the fund, ie
Decommissioning Fund (NGDF). There were then to guarantee suYcient resources to discharge future
assets held separately in a trust that I believe did not liabilities, does that risk element not run
form part of the consolidated fund. They were, if you fundamentally counter to the raison d’etre of the
like, assets dedicated to the application of fund? I am directing that to Sir Robin.
decommissioning. Sir Robin Young: You are criticising the

arrangements made at the time of privatisation. This
was the way of meeting liabilities which was

Q90 Mr Simon: And the new NDA is going to be in considered by the previous NAO/PAC and found to
the consolidated fund. Is that recognition that the be robust. That was part of the privatisation deal.
BE fund is not robust? Is that why the NDA is going That was the way in which it was deemed to be right
to be in the consolidated fund? at that time, it is some time ago, obviously, of
Mr Montague: That probably is— dealing with the decommissioning costs. The fund

5 Note by witness: The Nuclear Decommissioning Authority
Q91 Mr Simon: I am asking Sir Robin. (NDA) is a public sector body which will be set up to deal

with public sector liabilities. It will be funded directly bySir Robin Young: As I understand it, it is a statistical
Government through grant in aid from the Consolidatedchange. The OYce for National Statistics has
Fund. The NGDF was established as a segregated fund indecided that these things should be public sector, so the private sector, to deal with British Energy’s long-term
decommissioning liabilities following recommendations in
CM 2919. The creation of the NDA is therefore completely3 Ev 17

4 Ev 17 unconnected with the robustness of the NGDF.
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was set up independently and is seen to be working Q101 Mr Simon: I have to say, and I do not mean to
sound impertinent, but I think we are all getting thefine by the trustees. I do not quite know what else I
impression that the one thing we are learningcan say, it was part of the privatisation deal.
certainly is that whoever’s fault it is, whatever it is it
is not yours, is it?

Q97Mr Simon: It is quite clear that the privatisation Sir Robin Young: That is certainly not how I mean
deal has gone wrong, has it not? to sound. I am saying that in hindsight, these days we
Sir Robin Young: It certainly is. would not do a privatisation like this. We would

follow the advice of this Report, which I agree with,
particularly at numbers five and six, that is the

Q98Mr Simon: Saying, that is the deal we did it does lessons we have learned. All I am trying to do is
not seem to be a very dynamic response to what you explain how the Department has coped with the
do with a deal when the deal goes wrong? privatisation which occurred.
Sir Robin Young: I beg your pardon, the
restructuring that has been proposed and agreed,

Q102 Mr Simon: There seems to be a theme ofsubject to the satisfaction of a number of conditions,
consistent circularity, going back to the big pictureincluding EC’s agreement, sets out a whole new way
of the dividends, we say, “why are you giving all ofof dealing with it. That is what I suppose the next
these dividends away?” You say, “They wereNAO Report, if restructuring goes ahead, will look
allowed to give dividends because we had no reasoninto. Details of the complete new deal as a result of
to believe the business was doing badly”. We say,the decision taken in September last year have been
“why did you think the business was doing badly?”published. If it goes ahead, that reopens everything.
You say, “You could tell they were all right because
they were still paying the dividend”.

Q99 Mr Simon: Are you truly confident that the Sir Robin Young: You do appreciate we could not
stop them paying a dividend, it was set up as aDTI’s management of the costs associated with the
private limited company over whose dividends werisk and the cost of the risk in the nuclear industry
have absolutely no control. I hope you do appreciatehas been as rigorous and eVective as it could have
that. We could not stop them under anybeen? Is the whole nuclear area not just a big black
circumstances.spot, a black hole? What about BNFL Inc, which I

am told has lost untold hundreds of millions of
pounds of taxpayers’ monies through all kind of Q103 Mr Simon: On the other hand it is not just
diVerent incompetencies? some random private company, it is a private
Sir Robin Young: The Report and the previous PAC company you have now given a credit facility of
report say that of its time the privatisation was fine. £410 million.
NETA was fine and here it sets out fairly our Sir Robin Young: That is true. It was set up and we
monitoring eVort. However, since you ask the could not stop them paying the dividends, that is the
question, I think if I refer you to the only point I am making.
recommendations page of this Report, page 7, I Mr Simon: Thank you.
think we would not do it like that again. Indeed it has
become, as this recommendation page sets out, clear

Q104 Jon Cruddas: I am going to stay with thein the light of experience that privatising things pure
chronology of events, as far as I see it in 1998 Ofgemand simple is not the way and now we are more likely
brought forward its proposals for reform. Theto consider PPP-type arrangements. If you look at
dividend was issued in 1999, yet in 1999 both therecommendations five and six I think those are the
Department and British Energy accepted there was alessons which we would learn as a result of
loss of between 10% and 20%, yet the new electricityexperience with this one amongst others.
trading arrangements did not come in until 26
March 2001. On the appendix that Mr Steinberg was

Q100 Mr Simon: I have one last question. Future talking about earlier, Appendix 2, page 39, given
cash flows demanded by decommissioning are those assumptions about what was likely to happen
inherently uncertain. The adequacy of the that existed through to 1999 despite that fact neither
decommissioning fund is measured against BE’s you or the Department lobbied Ofgem about them.
future discounted liabilities, should the liabilities be It says here, just after the Utilities Bill was
incurred earlier than expected the eVect of introduced in the House, it was over a year before it
discounting would itself be reduced, which implies passed. The next line says, “the decline in the level of
that more needs to be set aside now to meet those forward prices for electricity”. The next line “some
liabilities. BE have assumed a very long time scale analysts predict that market prices might dip below
for long-term waste management disposal, much British Energy’s generating costs”. At the time—as I
longer than BNFL or UKAEA, if long-term waste look in terms of the graph on Figure 6, page 18—of
management and disposal comes earlier than BE that statement, firstly, and I am not a financial
assumed there will habeas paribus be bound to be a analyst, was that a theme in the market as a whole,
shortfall in the fund, will there not? Sir Robin? “Some analysts predict that market
Sir Robin Young: That is something for the trustees prices might dip below British Energy’s generating

costs”.to advise us on. That is why the trustees were set up.
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Sir Robin Young: The theme of falling prices and the 1999 when the details of NETA were first published.
eVect on generators was being discussed by I think you are correct before the formal
analysts, yes. implementation of NETA—

Q105 Jon Cruddas: “Below British Energy’s Q109 Jon Cruddas: A year before.
generating costs”. You were talking about a 10% to Mr Montague:—there were a combination of
20% cut, as was the company, as I see it, and correct circumstances which did drive the price temporarily
me if I am wrong, in terms of the graph on page 18, to quite low levels, not as low as the levels we
at that stage, January 2000, the cost was about £32 subsequently experienced but there was a trough in
per megawatt hour, or whatever the unit is, what is early spring 2000 and that brought it at or a little
the actual British Energy’s generating costs level at under British Energy’s cost of generation at the time.
which it becomes uneconomic? That is greater than The price subsequently recovered. I think it was
the 10% to 20% fall you were assuming in the assumed by analysts and others that this was pre
Department at the time. NETA worries. The price was stable for a while
Sir Robin Young: Indeed. Perhaps I can make some before it subsequently collapsed. I think it was
introductory comments and then if you want, diYcult to read the market at that stage, although
Adrian can talk about the company’s response. If there would have been a variety of analysts’ reports
you look on page 19, Figure 7, which I think is on the street.
probably the more relevant wholesale electricity
prices, you will see that when NETA was introduced
it was £23.6 roughly, it then fell to the trough in Q110 Jon Cruddas: A variety of analysts’ reports.
April 2002. The point is it was out there, the worse case scenario,

at the time, a year and a quarter before NETA came
in, when it had just been introduced in the House ofQ106 Jon Cruddas: That is 2001 you are talking
Commons, just after the issuing of the dividend ofabout, I am talking about over a year before.
£432 million. Given the assumption in theSir Robin Young: Okay.
Department and in the company about the 10% to
20% move it was being predicted almost precisely in

Q107 Jon Cruddas: It says, some analysts predicted terms of the end, the shake down and in terms of the
that market prices might dip not by 10% to 20% but price of electricity.
below British Energy’s generating costs, which is a Mr Montague: They had seen the risk of a decline in
much more significant fall than either the prices beneath the generating costs. I do not think
Department or the company had assumed. The anyone at that stage had predicted a collapse of 40%.
analysts were actually assuming it at the time.
Sir Robin Young: Indeed. Then there were various

Q111 JonCruddas:No because the Department onlystrategies which British Energy took to try and avoid
increased its monitoring of the situation a year laterthat danger, they are covered in the rest of chapter
despite the fact that given these analysts’ predictionstwo. You are right to paint the picture that people
a couple of months later you registered to thewere talking about various ranges of price
Department that due to a 20% fall in pricesreductions and the lower the bottom of the range the

more trouble it was for the company with high fixed diYculties in funding further cost reductions and
costs. If that is the point you are making I think you given an “increasingly tough line by safety
are entirely right. regulators”. Then we move into the whole climate

change period and the like. Those analysts were
predicting this before all of those debates about theQ108 Jon Cruddas: Just to take that further, on
climate change exercise. As far as I can see the pricegraph six, and I am barely numerate, from what I
started collapsing in August/September 2000, itcan see at that time it was about £32, the operating
moved from £40, it plummeted, then it morecosts level in the Report it says it is about £17.5 per
gradually trend declined and then actually after themegawatt hour, that is about a 40% cut to get to the
formal introduction of the energy changes it thengenerating cost level, and some analysts—and I do
moved down to the final period that precipitated thenot know how many analysts, again I was not
reconstruction of the company. Yes. Through all oflooking at this at the time—were predicting at the
this, and to repeat the comments of my colleagues,time precisely the level of fall that would produce
there was no increase in monitoring or surveillanceover a year and a quarter later the sort of
in terms of requesting access to the company despiteprecipitated decline in the company. Is that a
the prediction that what could happen and what didmisreading of this? That is how I would look at that.
happen existed from January 2000, ie when the BillMr Montague: Shall I try to help? I think it is very
was introduced in the House of Commons. It washelpful to look at this in chronology because these
only in early 2002 that any single individual post-events did not all happen on the same day, you are
holder or group in the Department was given definedright to put distance into this. If you go back to the
responsibility as co-ordinator of risk monitoring inoriginal Government White Paper on Energy,
respect of British Energy’s residual liability. ThatOctober 1998, there I understand that the
was more to you, Sir Robin. I know there is a dangerGovernment stated that they expected reductions of
of repeating this but it. is worth fleshing out moreat least 10%. Let us say, because the Report reflects

it, 10% to 15%. Ofgem concurred with that in July and more detail of what did and did not happen.
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Sir Robin Young: It is. It is key to understanding this. acceptance of the company’s suggested restructuring
we have enforced very, very, very rigorousI think the Report sets it out reasonably and says

that in the first period when the company was cash monitoring.
generative we monitored lightly. After May 2000 in
response to lots of mixed messages, diVerent Q115 Mr Jenkins: On page 15, 1.12, the first
analyses, diVerent reports in the market place we recommendation by this Committee three years ago
greatly upped, greatly upped our monitoring and was, “the Department should monitor carefully the
our discussions with the company, hence the company’s ongoing ability to meet its liabilities
discussions about the company’s particular without recourse to the taxpayer”. You now say that
suggestions around tax. In the meantime the previously you have not managed to achieve that but
company was considering diVerent strategies for in the future you shall.
responding to this, the company was not just waiting Sir Robin Young: No. I am saying we did monitor
for inevitably it was looking at other strategies, carefully the company’s ongoing ability. As a
which are set out in the Report after paragraph 2.17, condition of restructuring we have enforced,
we are talking there about vertical integration and obviously as we have now intervened ourselves and
international diversification. It was not clear to us or taken liabilities back which we had hitherto thought
to anybody else whether those strategies were going were privatised, we have set up a completely
to work and alter the complete picture, if that diVerent regime. I am saying that paragraph 15 sets
makes sense? it out, the Department did indeed monitor, as we

promised in response to this Committee’s
Q112 Jon Cruddas: Sure. The picture we were recommendation.
painting at the beginning of this period was that
when the new regime was introduced in March 2001 Q116 Mr Jenkins: I think the term “monitor
that precipitated the dominos eVect, the collapse, et carefully” springs to mind when you read the
cetera, et cetera. As we can see from here before it evidence of this Committee. I think the Department
was introduced, “British Energy reminded the was remiss in that regard on this issue.
Department if the Company becomes insolvent in Sir Robin Young: I do not accept that.
the worst case scenario 14 billion of undiscounted
liabilities could fall to the Government. Agreement

Q117 Mr Jenkins: Maybe you did not have thethat future trends in prices will be a critical factor”.
power then but you have the power now, maybe youAbove that, “But the future level of prices remained
could do better in future.uncertain and so whether the Company could
Sir Robin Young: I do not accept that oursurvive the next 3 years”. Eight months before that
monitoring was not appropriate, the Report doesanalysts were predicting a 40% reduction below
not actually say that either. Paragraph 15 sets outBritish Energy’s generating costs, so the picture
how we did deliver the commitment we gave to thewhich was painted at the beginning is slightly at odds
Committee.with a more systematic look at the chronology of

events, where there is more predictability of the final
outcome than simply seeing what the implications Q118Mr Steinberg: I just want to follow up on some
were when the Bill received Royal Assent. That is all of the questions I asked and I did not get answers to.
I wanted to say. We have a bit of an argument here and Sir Andrew

Turnbull does not like it.
Sir Robin Young: If he does not like it I do not likeQ113 Mr Jenkins: We have now established that the
it because he is the boss.advisers did not look inside British Energy until the

company issued an express invitation in early 2002.
Did the Department request at any time the ability Q119Mr Steinberg: I do not care. Your Department
to go in before that? actually identified that British Energy would be
Sir Robin Young: No because we were meeting the losers under the new electricity arrangements in
company regularly and having discussions with 2001, I think Mr Cruddas mentioned that, why did
them. the Department not actually ensure that British

Energy would actually work under worse terms than
their main competitors? Now I would like to ask theQ114 Mr Jenkins: Secondly, we now have the

reconstruction of the company so now what is your Treasury to explain why you refused to give them
£150 million rebate on the Climate Change Levy—Iposition, do you have better powers now to

intervene in taxpayers’ interests? am not very much of an environmentalist, I do it—
because as I understand it nuclear fuel does not haveSir Robin Young: We have set up a hugely diVerent

monitoring system now which is the sort of thing problems with carbon, so why were they forced to
pay £150 million climate tax?which had recommendation five or six been in place

we would have probably done if we were thinking of Mr Molan: The first point, Mr Steinberg, is that the
CCL, the Climate Change Levy, is what we call aprivatising. We are now meeting weekly to discuss

live issues, we have a monthly meeting with the chief downstream tax, a tax on use by business users, not
on the generators. It was designed to encourageexecutive, we have daily liaison at oYcial level,

meetings at ministerial level, weekly project users to make more eYcient use of energy. On that
basis an exemption for an energy generator wasoversight group meetings, monthly risk review

sessions. Yes is the answer. As a condition of our contrary to the logic of the tax. I would also say that
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to exempt one nuclear generator and not others We carried on discussing with the DETR, they did
not accept unfairness, they just denied it, as canwould undermine the credibility of the tax system. If

we had gone further and exempted all of them— happen when you make special propositions to a
department. They did also point out, if you look at
the bottom of page 25 on the right there, this wouldQ120 Mr Steinberg: You say one nuclear generator.
have gained £2 million over the five years for theMr Molan: In essence, if you design a tax you say
company because of phasing, and all of that. Youthat a particular class of bodies pay that tax. To
are right that the Climate Change Levy was a verysingle out an exemption for one of those companies
much more significant sum of money but against themakes the integrity of the tax system look rather
hole in their accounts of 280 million, two milliondoubtful, so in essence you are driven towards
over five years was not very significant.7considering whether the whole class, ie all nuclear

generators, should be exempt and that in itself could
Q126 Mr Steinberg: I accept that. Finally, theundermine the whole viability of the levy.
interpretation of paragraph 1.12 is clearly diVerent
to the interpretation that the Chairman made of itQ121Mr Steinberg: It is like saying my mother when
and I made of it. You did say during the hearing, Ishe was alive who could not drive should pay a car
have not quoted you exactly, I did think you saidtax.
that you would wait to see what the PAC futureMr Molan: I do not understand your analogy.
recommendations will be before making decisions
on how to proceed?Q122 Mr Steinberg: They do not produce carbon
Sir Robin Young: I think I must have said EC, thegas, you are saying that is irrelevant but you still
European Commission.have to pay the tax, I am saying my mother did not

drive a car but your argument is it does not matter,
Q127 Mr Steinberg: Did you not say you wereit is a tax, she should pay the tax.
waiting for the recommendations the NAO wouldMr Molan: The point I am making is that the tax was
be making?designed to encourage users of energy to change
Sir Robin Young: The recommendations the NAOtheir methods of use, which is the logic of the tax.
made are on page—

Q123 Mr Steinberg: You did not think that by Q128Mr Steinberg: No, in the future. You are goingrefusing this at the end of the day the taxpayer may to wait for the results of this Committee’s findings towell have to subsidise it to the tune of three times the see what we were going to say as to how you wereamount you were refusing to let them oV with. going to proceed in the future.Mr Molan: I think there are two points there. One is
that in the case of the levy there was no analysis

Sir Robin Young: I do not think I said that.carried out on the impact of the levy on individual
Obviously we are keenly waiting this Committee’scompanies. Secondly, in the event of an exemption
conclusions.being agreed it would not have been suYcient to deal

with all the financial diYculties British Energy
Q129 Mr Steinberg: You ignored us the last timefaced—6
presumably you will ignore us this time.
Sir Robin Young: I do not accept that we ignored you

Q124 Mr Steinberg: It would have helped. I do not the last time and I certainly would not propose to
know whether you can answer this because you are ignore you a second time.
not answerable to Prescott’s Department, my
understanding is that the other generating Q130 Mr Allan: We focused in this session on trying
companies did not pay business rates but they were to find failings in both the Department and British
forced to pay business rates, why? You were saying Energy post privatisation, you have already hinted,
they had to pay the carbon tax because it was a Sir Robin, your view is that problems were inherent
generating sort of tax, on the other hand other in the nature of privatisation itself. Is that fair?
generating companies did not have to pay council Sir Robin Young: I will put it more positively, I think
tax but they did, it is just double Dutch. it has moved on across government as a whole as to
Mr Molan: I cannot comment on the business rates, how to do this, how to look at sharing risks and the
I am not qualified to comment on that. PPP methodology, which is importantly diVerent

from the privatisation model, which is the more up-
Q125 Mr Steinberg: What was the reasons they to-date approach.
refused to give them relief on rates?
Sir Robin Young: When the company made the Q131 Mr Allan: With hindsight will it be wildly
proposition to us we took it to what is now ODPM inaccurate for us to call this a botched privatisation?
and it turned out that their rateable value was
actually reduced. I am looking at 3.13 where it says 7 Note by witness: In arguing for a level playing field with its
it is £14,000 per megawatt, the previous figure was competitors, British Energy had pressed simultaneously for

the phasing arrangements to be waived. If this had been£16,400, so actually they had a rate reduction in
accepted, the benefits would not have been limited to the £22000, but not as big a rate reduction as some other
million over the five years. Moreover, as the NAO Reportgenerating companies, as Table 11 on page 26 shows. noted, a decision to reduce our liability may have been a
significant signal to financial markets that Government was
supporting fuel diversity (para 3.14).6 Ev 19
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Sir Robin Young: Last time you called it a robust and this not seem a bit funny?” You say, “it is a private
company, there is nothing I can do”. If it is a privatewell-planned one, the last time this Committee

looked at it you gave it a clean sheet. None of us company what are you doing here?
Sir Robin Young: I am not sure this is going to helpwould argue that that privatisation has turned out as

we wanted. much, I am agreeing with recommendation six in the
Report which says, where departments are looking
at privatisation where there are significant

Q132 Mr Allan: The answer is looking forward, contingent taxpayer liabilities they should consider
picking up the recommendations, and not to do it all sorts of things, which were not considered in this
like this again. case. We did a straightforward privatisation, rightly
Sir Robin Young: Yes. or wrongly, and that made it at law a private limited

company. I am not saying it should have been one,
I am saying it is one, that is the case, I cannot doQ133 Mr Allan: Even though it was robust and
anything about that, which means that thewell-planned.
Department did not take powers to intervene on anySir Robin Young: In my opinion, yes. I agree with the
aspect of its finances but in particular the aspect youReport’s recommendations.
are pursuing.

Q134 Mr Simon: I suspect that if I ask you another
Q136 Mr Simon: Perhaps not to intervene but if itquestion about the Nuclear Generation
were pointed out to you that this company seems toDecommissioning Fund you will say “nothing to do
be doing wrong things although you cannotwith me, governor”, I want to ask it in order to have
statutorily intervene perhaps you can have a word inthat on the record again, the way BE discounts it
Adrian’s shell-like and say, “Oi Adrian, this seems aseems to me is wrong. BE provides for its future
bit risky doing it like this” and he might say, “Thanknuclear liabilities by discounting at a flat rate of 3%.
you, Sir Robin, for that advice I will speak to myThat runs counter to the Green Book guidance for
fellow directors and trustees along the lines that youvery long-term projects, which recommends that
have set me so helpfully”.discounting after 30 years should be on a declining
Sir Robin Young: Under arrangements if we were torate to take account of future uncertainties and
enforce recommendation six that is the sort ofminimise risk, ie future long-term risk is not being
arrangement we would have, there would be a jointadequately provided and discharged by the way BE
consideration of liabilities and the ways they werediscount at the moment. I know what your response
approached. That is what I was saying to Mr Allan.will be “that is nothing to do with me” but I would
Mr Jenkins: One final question, could the Treasuryjust like that oYcial if you would not mind, or is this
OYcer give us a note to clarify the answer to Mrfor some reason more within your ambit even
Steinberg about the carbon levy, it was not a tax onthough everything else I said about discounting and
the use of energy, it was linked because of the wayfunding is just down to the trustees and nothing to
energy was generated in this country by coal-fireddo with the Department?8

stations or by carbon burning stations.9Sir Robin Young: The position is that so the
Department did not itself have to intervene in things
like this, we set up a fund and its trustees. I think that Q137 Chairman: Before you finish I have had a note
is the position. I am conscious about how that will passed to me by Richard Bacon who was not able to
go down with you. It is not the case that the come back, he reminds me that in reply to my
Department is checking a private company’s— question about your failure to include any analysis

of British Energy in your 1998 paper you said
“British Energy had the opportunity to make theirQ135 Mr Simon: You keep saying it is a private
case and no doubt they did”. Clearly that is not thecompany, we all know it is not an ordinary private
point, is it? Why was it not included when threecompany for two simple reasons, firstly it is a nuclear
private fossil fuel companies were included? Youcompany and there is all that big nuclear, bang, took account of the change in the system on themexplosion, everybody is dead stuV that makes it why did you not take account here?diVerent from your run-of-the-mill private company Sir Robin Young: First let me refer you to 3.15 whichand; secondly, this is a private company where the gives the answer about what happened when Britishonly question it seems to me is how many hundreds Energy was asked about the new arrangements. The

or whether it will get up into thousands of millions answer to your second question is because it was
of pounds of taxpayers money you are going to give those companies whose actions had most eVect on
them in order that they can immediately pass it on to the price, so we were modelling, we were trying to
their shareholders in pure profit. This is not an model the eVect on the price of the price-makers, and
ordinary private company, they give £432 million to it was those companies who made the price.
their shareholders having changed their
provisioning date a few months before, they know
they are going to get hit, and a couple of years later Q138 Mr Williams: You were not considering the
we give them hundreds of millions pounds worth of price on the generator, would that not be another

side of the picture?taxpayers money. When this Committee says “does

9 Ev 198 Ev 18
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Sir Robin Young: The modelling we were doing was additional payment of £150k/tonne for fuel that we
use in one particular type of reactor, £275 million inusing those three companies to model diVerent prices.
bonds and 65% of our cash flow, so the amount that
British Energy contributes for decommissioning andQ139 Mr Williams: You could not model the fossil
for fuel management has much increased. As part offuel to a nuclear plant. In the case of fossil fuel plants
that arrangement the ultimate liability will beyou were not going to pick up £14 billion as the
transferred to government, but the contribution thatundiscounted amount. The Company brought to
British Energy is making is going to increase as partyour attention £14 billion of liability and yet you did
of this.not bother to take them into account, this is

negligence that is unbelievable.
Sir Robin Young: This is not true, we did take them Q144 Mr Williams: I see. Following on the
into account, we asked British Energy, who were the questioning from Mr Steinberg, he asked you about
company who did the modelling. your role and your payment package, I am not

interested in amounts, is there performance pay for
yourself and directors?Q140 Mr Williams: It was your review, you were
Mr Montague: Yes.undertaking the review. You only looked at one

segment of supply in the industry, you did not look at
the nuclear sector, you did not look at the people who Q145 Mr Williams: So if the taxpayer takes on
would have the most eVect on your own finances. responsibility for the nuclear liabilities so making
Sir Robin Young: That is not true. your company more viable you will all get

performance pay?
Q141 Mr Williams: That is true. Mr Montague: For the—
Sir Robin Young: We did not do separate modelling
on nuclear but we did look at the eVect on British Q146 Mr Williams: Will you or will you not?
Energy of the various price assumptions which came Mr Montague: For the executive directors.
from our model, that is what we did do. We
concluded it was not inevitable this would lead to

Q147 Mr Williams: For the executive directors.them going bust and that was the consensus at the
Mr Montague: They have bonuses that reflect atime, it was also the consensus of this Committee at
variety of performance indicators. The challenge wethe time, it was not seen that everything we were
have with British Energy is to re-establish thedoing was inevitably driving British Energy into its
company as a viable generator in the current market.current position. It certainly is not the case there was

a lack of consultation with British Energy on our
Q148 Mr Williams: By the taxpayer taking on yourpart.
liability you get performance benefit for us taking it
on. Do you not see this will smell rather to theQ142 Mr Williams: Will British Energy ever resume
British public?responsibility for the £1.7 billion worth of nuclear
Mr Montague: I think the British public needs toliability which has now appeared in your accounts
have the best management team it can possibly seeout of theirs?
installed in British Energy and I believe if we areSir Robin Young: The details of the restructuring are
trying to recruit the best people to manage astill to be finalised and they depend first on the
turnaround of British Energy we must pay them aagreement of the European Commission and
decent market related salary.secondly the Secretary of State made a proviso that

not only do we need to get state aid approval from
Q149 Mr Williams: I find it grotesque that athe European Commission but there must be no
company which was privatised in order to take onmaterial adverse change in BE’s financial position
the risk will not only stand to make profits itself butand she must be satisfied that British Energy will be
will receive massive hand-outs for its directors forviable in all reasonably foreseeable circumstances.
handing those risks back to the taxpayer. It is
grotesque, it is unacceptable, it is dishonourable.Q143 Mr Williams: Assuming you get everything
Mr Montague: I am afraid I disagree, with mostyou want from the Commission will you now be
respect.10passing back the £1.7 billion to the company as a

liability or will you be assuming more of their
liability under the package you are putting to the Q150 Mr Williams: Of course you do, you and your
EU? You must know about that, you wrote it. colleagues are getting the money and our
Mr Montague: Could I make a point just to clarify? constituents are paying it. I have one final question
This may possibly help. When the Nuclear to you, Sir Robin, because I despair of getting direct
Generation Decommissioning fund, the present answers, British Energy is not the only private sector
arrangement, was first set up British Energy made company whose failures have serious consequences
payments to it of round £18 million, now about £20 for the national economy, in view of the inadequacy,
million a year, because it covered a relatively limited to put it mildly, of your monitoring of this particular
scope of decommissioning. Under the new industry can we be assured these other industries are
arrangements the payments that British Energy will monitored more eVectively?
make to the Nuclear Liabilities Fund are much
increased, they will include £20 million a year, an 10 Ev 18
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Sir Robin Young: One is always tempted to say yes. collapse. They came with three requests, which we
looked into, that was phase two of our monitoring. IObviously I hope that the relationship we have with

all energy companies now is such that they will come am hoping that the relationship we have with all
major companies in this country in the energy sectorto us earlier with true pictures of what is happening.

That is the lesson we have learned. is they will come and have frank discussions with us
if there was anything like this risk.
Chairman: I thank you for attending. I must say thisQ151MrWilliams: It was not that they did not come

to you early, you just did not believe them. is one of the most appalling hearings in terms of the
content of the evidence we have heard and I willSir Robin Young: The story they gave us was not there

was imminent collapse and it was not imminent expect the report when it appears to reflect that.

Supplementary memorandum submitted by British Energy

Further to my appearance before the Committee last Wednesday, I promised to write to Sı̂on Simon MP
on the issues of provisioning and discount rates. I attach a copy of that letter for the attention of other
members of the Committee.1

In view of the attention given at the hearing to the dividend paid by the Company in 1999, and comments
made about Directors’ pay, I thought it might also be helpful to expand a little further on the evidence I
gave to the Committee.

Question 86 (Mr Simon): (i) Impact of repository delay

You suggested that the decision to move back the NIREX repository date had meant that BE’s
decommissioning provisioning could be relaxed accordingly, facilitating the payment of the £432 million
“return of value” special dividend in 1999.

In reality, the return of cash was from reserves, not from any fund linked to liabilities. The failure of
Nirex’s case to build the Rock Characterisation Facility did mean that the likely date for repository
availability was put back in our liabilities assumptions, but this was from 2015 to c.2040—not 2115 as you
suggested.

Out of prudence we took a pessimistic assumption that the future Nirex Intermediate Level Waste
disposal costs would be greater, and that this would absorb any discounting benefit from the delay. As a
result, the provisioning was left unchanged.

Question 88 (Mr Simon): 1999 Dividends—“Return of Value”.

As I said at the Committee, the 1999 dividend honoured what the then Chairman regarded as a
commitment made to shareholders the previous year to return value to them if the cash was not required
for immediate expansion of the Company. The Directors believed that the Group would remain in a strong
financial position following the return of value. Independent commentators supported that view: the
Independent of 13 May 1999 commented that “even after the handout BE will be virtually ungeared and
generating free cash at the rate of £300 million a year”.

With 20/20 hindsight we now know how far the wholesale price was to fall. However, at the time of the
return of capital, the price remained healthy—and although it was anticipated that NETA would depress the
wholesale price, it was thought this would be tolerable, ie in the range of 10–15%. Against this background, it
was believed that the Company would still be able to pursue its strategy of major acquisitions to become a
more broadly based energy business.

The Chairman suggested, on p. 6 of the transcript, that the return of capital was made in order to sustain
the share price and to mislead shareholders regarding the company’s future prospects. On the contrary, as
the attached chart2 shows, the share price fell after the return of capital as it naturally would following a
reduction in the company’s capital resources, and as the growing impact of the price reductions became
plainer for all to see. There was no suggestion at the time that our shareholders were in any way misled.

1 Ev 17
2 Ev 18
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Question 134 (Mr Simon): (ii) British Energy discount rates

You also questioned the appropriateness of the discount rate employed for BE’s liabilities. BE’s long-term
discount rate of 3%, which has been used since before privatisation, is driven by accounting standard FRS
12 which dictates that a long-term, nominal risk free pre tax rate should be used. The associated guidance
points towards use of similar termed gilt rates as quoted in the FT. Given the long term nature of the
liabilities, and with the agreement of our auditors, we have not changed the discount rate year on year.
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Question 149 (Mr Williams): Directors’ Remuneration

I should also like to comment further on the discussion of directors’ remuneration at the hearing, which
is of course not a matter addressed in the National Audit OYce’s report.

It is important to note that under the terms of the Restructuring Plan, the more successful BE is in the
market, the more it will contribute towards the liabilities transferred to the public sector via the ongoing
65% “sweep” of its available cash flow. It is therefore very much in the taxpayers’ interest for BE to appoint
a management team capable of delivering a successful business.

The Committee will appreciate that from the position of an incoming Director, joining the Company is a
big challenge with significant risks. It is clear that any company—let alone one in British Energy’s distressed
condition—would not be able to attract a proven management team without paying the market rate. It does
not benefit British Energy or the taxpayer to handicap our eVorts to recruit the right team by denying the
company the ability to pay a market rate on the grounds of the record of its previous management.

I hope this is helpful.

Adrian Montague CBE
Chairman

18 February 2004

Supplementary memorandum submitted by HM Treasury

Questions 119-123 (Mr Steinberg), Question 136 (Mr Jenkins): Note on the Climate Change Levy and the
Carbon Levy

Purpose of the CCL

1. The CCL is a non-domestic tax on energy consumption designed to improve the energy eYciency of
business energy users and is an important part of the UK’s Climate Change programme. It applies to the
use of gas, coal, liquefied petroleum gas (LPG) and electricity (including nuclear and some older hydro
power) by business and the public sector.

2. The revenue raised by the levy (between £0.8—0.9 billion) is recycled back to business, primarily
through the reduction in employers’ National Insurance Contributions introduced at the same time as the
levy. The levy package is therefore broadly revenue neutral between industry and the service sector, and
creates no net gain to the public finances.
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3. As the objective of the levy is to tackle the energy eYciency of business it is not carbon based.
Furthermore, the arrangements in the UK electricity market would make implementing a carbon based levy
administratively very diYcult as it would require the electricity generated to be traced through numerous
bilateral contracts, the power exchanges and the balancing mechanism, to its source. This is a particular
problem for imported/internationally traded electricity. This complication would also make it diYcult to
exempt domestic consumers. The Government is concerned not to add to the problem of fuel poverty in low
income households

Background to the CCL

4. The CCL was developed following Lord Marshall’s report Economic instruments and the business use
of energy, published in 1998. There was extensive consultation with business during its development.

5. There are a number of exemptions from the CCL, including energy from “new” renewable sources (eg
solar and wind power) and electricity from good quality Combined Heat and Power and from Coal Mine
Methane. Energy used for non-fuel purposes or in “dual-use” purposes (where the primary purpose is as a
chemical reactant) is also exempt from the levy.

Cost to the Utilities of the CCL
6. Suppliers of taxable commodities, such as British Energy, are required to register and to pay to Customs
and Excise the levy that is due on their supplies. Tax is due when supplies are made to non-domestic
customers (i.e. businesses and the public sector). Energy suppliers pass on the cost of the levy to these
customers when they bill them for the supplies.

4 March 2004
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